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THE COST OF LITIGATION 


REFLECTIONS ON THE E:veRSHED REPORT 


THERE is a tendency to regard procedure end practice as of 
relatively slight importance in comparison with substantive law. 
Academic lawyers prefer to ignore it, practitioners have become 
so accustomed to its peculiarities that it rarely occurs to them to 
criticise its major characteristics,’ and law reformers, in general, 
concentrate their activities on substantive law.’ A distinguished 
High Court judge once declared that English substantive law was 
the worst in the civilised world and English procedure the best, 
and this, by and large, is probably the view of the average layman, 
who believes that the law is an ass, but English procedure and 
practice of unmatched excellence. 

It is not the purpose of this paper to suggest that the latter 
part of this opinion is unfounded. On the contrary, it is believed 
that the quality. of our judiciary and the standards of our advocacy 
are unrivaled, and that few countries, if any, can boast of a 
system in which to the same extent justice is both done and 
manifestly seen to be done to those who can afford to resort to 
the courts. But, and there’s the rub, all too few can afford it; 
for if English procedure is the best, it is equally among the most 
expensive, and its expense is speedily making it a luxury beyond 
the reach of most individuals. Until recently only the dwindling 
number of the rich could contemplate litigation with equanimity; 
now, thanks to the Legal Aid Scheme, the dwindling number of 
the poor with disposable income of under £420 can face it with 
even greater nonchalance,’ but to those in the growing “ middle 
income brackets ” it remains unattainable. The result is that the 


1 The innate conservatiam of the legal profession is here at its most extreme, 
e for reluctance to contemplate be aN 1s as noticeable among its politically 


pee ee eee ee 
a It is significant that the recent series of B B.C. b casts (now published by 
nothing 


Messrs. Heffers sub tit. ‘‘ Law Reform and Law-Makng "’) contained 
about procedure. 

3 So that justice, unlike the grillroom of the Ritz Hotel, 1s now available to those 
ee as well as the top drawer. 

4 Ervershed Report pomts out (Cmd. 8878, para. 20) their lot has been 
worsened by the Legal Ald Bahame 
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vast majority of disputes are never fought out. Assuming that 
the bargaining power of the parties is equal, the settlement out of 
court is likely to be far enough,’ and it is doubtless an excellent 
thing (for all but the lawyers) that there should be an amicable 
agreement. But often the economic positions are not evenly’ 
balanced, and when they are not the party with the larger purse 
is likely to drive a hard bargain which may amount to a grave 
Injustice to his financially weaker adversary. 

Moreover, and this is almost equally disturbing,"* even those 
who can afford litigation (such as powerful commercial corpora- 
tions) are displaying an increasing reluctance to indulge in it. 
The practice of resorting to arbitration is becoming ever more 
common, with the result, for example, that the work of the 
Commercial Court has dwindled to a small fraction of what it was 
in its heyday. 

In other words, litigation is fast becoming a luxury which few 
can afford, and which many of those who can, prefer to do 
without. At the worst the result is a denial of justice; at the best 
it marks the atrophy of the traditional judicial system of which 
we are deservedly proud. If, as is believed, this is an accurate 
diagnosis, it is apparent that the traditional attitude of apathy 
and complacency is a dangeroys anachronism. 

In the light of these considerations the importance of the work 
of the Evershed Committee, whose final report has just been 
published,* can scarcely be exaggerated. The object of this paper 
is to review briefly the Committee’s recommendations, to consider 
whether, if implemented, they might provide a sufficient cure of 
our ills, and to suggest what follows if they would not. 

It should, perhaps, be said at once that professional reaction 
to the final report has been a mixture of disappointment and relief. 
This lukewarm reception has been due, not so much to objections 
to what is recommended (although the Bar, as might have been 
expected, has reacted strongly to the suggested limitation on the 
amount of ‘‘refreshers’’"), as to a general feeling that the 
recommendations are less far-reaching than are needed and had 
been expected. The Committee must take some blame for this 
reaction, for they certainly aroused false hopes, or fears, of 
something more sweeping; having deliberated for six years and, 
in an interim report, hinted at ‘‘ decisions—possibly far-reaching 


5 But if one party is obstinate he may force his more reasonable opponent to so 
his losses by abandoning a just claim. 

5a Particularly as the arbitration clause is commonly ın a '' contract of adhesion ”’ 
which the other party has no option but to accept, thus forcing him to submit 
to an adjudication conducted without the safeguard of publicity. . 

© Omd. 8878/58. This followed interim reports published es Omd. 7764/49 
(noted ın 12 M.L.R. 488), Cmd. 8176/51 (noted in 14 M.L.R. 828), and Cmd. 
8617/62 (dealing with the Durham Palatine Court). 

7T Bes ‘'Q.0.'s”’ letter in The Temes, July 24, 1958. 
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in effect—upon matters of general principle” any report which. 
leaves general principles unchanged is bound to be something 
of an anti-climax. But, in truth, this result seems to have been 
inevitable, because of the gloss put upon their wide terms of 
reference by the former Lord Chancellor, who informed the 
Committee that ‘‘they should not seek to disturb the existing 
organisation of the English legal system,” * and who ruled as 
outside their terms of reference something as apparently 
unsensational as a suggestion that court fees should be abolished.* 
Having regard to.these rulings the Committee could do no more 
than suggest what might be accomplished without changing the 
characteristic features of English procedure. That some, at least, 
of the members regretted this limitation on the scope of their 
inquiries is apparent from the Addendum by four of them, 10 in 
which they point out that ‘“‘the result is that many of the 
characteristics of the English legal system have not been 
discussed.” But, however regrettable this may be, it does at 
least mean that the Committee have ‘“‘ performed the service of 
showing exhaustively,'’ what can be done without the need for 
any .. . sweeping changes.” It is precisely this that makes 
the report so significant. We now know the limits to what can 
be done if we retain the present basic organisation; if changes 
within these limits will not render litigation sufficiently attractive 
and sufficiently cheap: fundamental alterations in our legal 
organisation will have to be faced. We may have to reconcile 
ourselves to the sacrifice of some perfection in the interests of 
utility; for the legal edifice must continue to be lived in and not 
allowed to become a museum. 


A. CHARACTERISTICS OF ENGLISH PROCEDURE ™ 


What then are these peculiar characteristics of our system of 
civil jurisdiction which may account for its relative perfection as 
they certainly explain its relative expense? They may, it is 
thought, be summarised as follows :— 


l. Eatreme Centralisation 

For small claims there is, it is true, adequate decentralisation 
to the county courts. But the jurisdiction of the latter is severely 
limited—speaking generally to claims for under £200—and apart 
from some mitigation through the limited amount of civil work 


% Omd. 8878, para. 24, 

* Cmd. 8176, para. 141. 

10 §ir Thomas Barnes, Mr. Geoffrey Crowther, Dr. E. G. M. Fletcher, and 
Professor T. H. Marshall. 

11 Perhaps not quite exheustively: see infra, note 80. 

12 Cmd. 8878, para. 88. 

13 Compare the Committee's somewhet different formulation of these characteristics 
in Omd. 8878, paras. 25-81. 
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taken on assize, and through the survival of certain useful historical 
relics such as the Palatine Courts, all civil work is centralised in 
London. — 


2. Divided Profession 

In the High Court the litigant is bound to employ and pay 
for at least two professional advisers—the solicitor and the 
barrister. And if the case is one appropriate to a Q.C., at least 
three—solicitor, junior counsel and leader. If, as may well have 
been the case (for example, in connection with a tax problem), 
he has gone first to his accountant, a further adviser will be added 
to the list. 


8. Contentious Procedure 

The obligation is cast wholly on the parties of proving their 
cases. The judges and court officials are not inquisitors charged 
with making inquiries to ascertain the objective truth, but are 
there merely to pass judgment on the balance of probabilities as. 
disclosed by the evidence produced to them by the parties. Only 
as regards questions of law, as opposed to fact, are the judges 
entitled to rely on their independent knowledge and to make their 
own researches, and, even as regards law, they are guided in 
practice by counsel who ‘‘remind’’ them of the law and decide 
solely on the basis of the arguments put before them. 


To these three basic characteristics some would add a fourth 
and fifth. : 
4. Written Pleadings and Opportunities for Interlocutory Applica- 

tions and 

5. “ Orality ’’ of Hearings 

In the High Court great stress is laid on the reduction of the 
points at issue by an exchange of written statements and on arming 
both parties for the battle by enabling them to apply for 
discovery, further particulars, leave to administer interrogatories 
and the like. And in most cases, even if the evidence consists 
mainly of documents, it may be necessary to produce witnesses 
to prove that the documents are what they purport to be and, in 
general, their contents will not be admissible as proof of the facts 
stated except against the maker of them. But the former 
characteristic does not apply in the county courts, nor does the 
latter necessarily do so in the Chancery Division, where evidence 
is most often in the form of written affidavits..* Hence, although 
both strike an observer familiar with Continental systems,” it is 
14 But even there the affidavits will be lebormously read out by counsel at the 
15 Dantionlazly the ‘‘orality'': of. Professor Hamson in his series of B.B.C. 


broadcasts with Professor T. F. T. Plucknett now published by Messrs. 
Heffers under the title '' The Englsh Trial and Comparative Law.”’ 
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doubtful whether either can be regarded as fundamental or 
easential to the same extent as the first three characteristics. Both 
could, it is submitted, be eradicated or at least modified, without a 
complete reorganisation of our system—and, indeed, they have 
already been modified and the Evershed Committee recommend 
further changes. Possibly of greater significance than either is 
what may be termed: 


6. The Attitude and Atmosphere of the Courts 

Ingrained in our system, and explicable like so much else on 
historical grounds, is the idea that in providing the machinery of 
justice Her Majesty is graciously condescending to allow her 
people a glimpse of the exercise of one of her royal prerogatives 
which her people should accept with humble gratitude and duty. 
In so far as this idea gives rise to impressive ceremonial enhancing 
judicial dignity and prestige, it is wholly desirable, even if some 
may think that wigs and similar inconvenient theatrical trappings 
might be dispensed with without any loss of either. But what 
is less desirable is the impression often left in the mind of the 
litigant that everything is adapted to suit the convenience of the 
court—the time of which must not be wasted whatever else is— 
and that nothing is done to meet the convenience of the litigant, 
notwithstanding that it is his problems that are being dealt with 
at his not inconsiderable expense. The court, it is made very clear 
to him, is not his servant; on the contrary, it almost seems to him 
as if he is the servant of the court, for whose edification he is 
required to play a humble part in an impressive but obscure 
drama. This is doubtless exaggerated, but it is not entirely without 
foundation,** and the irritation which it causes to litigants, and 
especially to business men who (or whose companies) could well 
afford the cost, may partly account for the drift away from the 
courts towards arbitration. An arbitration may prove equally 
expensive but at least the parties have a considerable say in how, 
when and where it shall be conducted. It is not unnatural for those 
who pay the piper to want some right to call the tune. 


B. RECOMMENDATIONS oF THE COMMITTEE 


Within the limits of these principles the Evershed Committee have 
sought to find means to reduce costs to an adequate extent. Here 


18 Recently at the end of the second day of a difficult part-heard cese the defendant 
oè was told that his counsel would be unable to attend the next day’s hearing, os 
he would be engaged in another court, and that instead the brief would be 
‘‘ devilled ' by someone who was a complete s er to him. He found it 
difficuli to grasp that there was nothmg that could done, and that it was 
wih his plant ery "hey can't do thi P E One must have some symps pathy 
ra er y can't do this to me, I'm paying them, aren’t I?” 
TUMLE p 250, T E pe 
aa elaine tes with the feeling that the recipient ought e glad 
to get whatever he is given. . 
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no more can be done than to draw attention to the most important 
of their recommendations. Many of these are contained in their 
first two interim reports which have already been commented on 
in this Review,*’ but it will be convenient to mention once more 
the most vital of them as well as those in the final report.** 


1. Encouragement of Resort to County Courts” 

Litigation in the county courts is cheap, relatively and perhaps 
absolutely. Hence the Committee recommend encouraging resort 
to these courts. Their suggestion for extending the county court 
jurisdiction (speaking generally from a maximum of £200 to £800) 
does little more than recognise the fall in the value of money. Of 
more importance are their proposals for dissuading resort to the 
High Court in small claims within the county court limits, by 
penalising in costs those who do. Though these proposals are 
valuable so far as they go they do nothing, of course, to reduce 
costs in cases above these, still pitifully small, limits. 


2. Fiwed Dates for Trial in the High Court ™ 

It seems incredible that England (alone among civilised 
countries 7!) is unable to tell litigants when their cases will be 
heard. Failure of previous experiments to remedy this have been 
wrecked by a refusal to recognise that some loss of judicial time 
is a small price to pay—a refusal flowing, of course, from the sixth 
of the major characteristics listed above. The Committee recom- 
mend that a system of fixed dates of trials in London should be 
instituted forthwith, but are unable to suggest its immediate 
extension to assizes. Few will be found to dissent from the opinion 
of the Joint Committee of the Bar Council and the Law Society 
that ‘no single step would be likely to achieve greater results in 
reducing the cost of litigation ” than a system of fixed dates. If 
such a system is introduced (even if only in London) and made to 
work efficiently, it alone will have justified the Committee’s 
labours. But it will only work efficiently * if there is an adequate 


1112 M.L.R 488, 14 M.L.B. 885. The third interim reports (dealing with the 
Durham Palatine Court) 18 not dealt with because of its nature. 
This, however, does not mean that 1¢ is regarded as unimportant; on the 
contrary the court is one lrving example of decentralisation which, as will 
appear later, I believe to be essential. 

18 Readers whose tastes are sufficiently eclectic to embrace both Punch and Com- 
mand Papers may have noted that some of the OCommittes’s proposals ware 
originally ventilated ın æ series of articles in the former periodical (subse- 
quently reprinted sub tit. ‘' Codd's Last Case °). The transfer from the one 

ublication to the oiher was doubtless facilitated by the presence on the 
mmittee of Sir Alan Herbert. 

1% Cmd. 7764, see 12 M.L.B. 488. 

a0 Ibid. 

21 Cmd. 7764, pais. 68. 

23 Ibid., para. 50. 

23 Perhaps I may mention & personal experience of the '' expermmental ’' fixed date 
system in the Oh.D. A date was fixed well in advance. The case was m the 
list for the date fixed but was marked ‘' not before mid-day.’’ At the luncheon 
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reserve of judicial strength,™ and if judges can be persuaded that 
an occasional loss of their time is relatively unimportant. More- 
over, it must be realised that the major saving will be in the 
‘‘invisible ’? costs to litigants, witnesses, and their advisers of 
the present waste of time and dislocation of their working 
programmes which are not reflected in any bill of costs. The 
reduction in the size of actual bills will be relatively small. 


8. The “ New Approach ” ¥ 

Underlying the whole of the Committee’s recommendations in 
their final report is the determination to introduce a new approach 
to litigation, and to impress upon all concerned with the machinery 
of justice that it is their duty to exercise constant vigilance in 
the matter of costs. They draw attention to the “ general failure 
to make adequate use of the many opportunities to save costs at 
the trial, already provided by the existing Rules,” ** and suggest 
that an ‘‘ educative effort” is required to impress upon the 
litigant’s legal advisers that they owe him a special obligation in 
this regard.” 

Here, the Committee seems to do less than justice to the legal 
profession, who are, it is thought, fully conscious of this duty. 
The trouble is, that the duty is one which they owe to their own 
client, and, since ‘‘it is at, or in immediate preparation for, 
the trial that most of the costs are incurred,” and “‘ the amount 
of the costs increases rateably (and substantially) with the length of 
the trial,” * the best way of saving their client costs is to induce 
a collapse of the opposition or a favourable settlement before trial. 
But if their client is financialiy the stronger, the best way of 
producing this result may be by making the financial burden too 
heavy for the other to bear. Probably most solicitors would be 
unwilhng to admit, even to themselves, that they adopt these 
tactics,’ but probably fewer still, in their heart-of-hearts, would 
not agree with those members of the Committee who “‘ are by no 
means satisfied that the danger of one party ‘running the other 


adjournment ıt was marked '‘ not today.” Precisely the same thing happened 
on the following day and the cese then had to be stood out as co had 
other engagements. A new date was fixed (with some difficulty) but with much 
the seme result, the case eventually starting at 3.15 p.m. on the second day. 
All concerned with the case hed wasted the are pert of four days and (as 
the case was to last three days) could make no other engagements for 
the better part of two weeks, 

m '' To have too few judges at any point in the purveying of justice ıs the falsest 

® of economy.’ The Trmes leader-writer, September 5, 1949. 

25 Cmd. 8878, Sect. I. 

26 Para. 18. 

37 Para. l4. 

28 Para. 22. 

3° It is significant that both the Law Socety and the Solicitors’ Managing Clerks’ 
Association expressed the view that the danger of one party ‘‘ running the 
other up’ in costs was much exaggerated: para. 686. 
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up’ in the matter of costs is not a real one and one that frequently 
occurs.” 30 

Hence, neither pious exhortations nor opportunities for 
practising economy are likely to be successful in producing a “‘ new 
approach.” What is needed is something which makes it impossible 
to be extravagant, or, at any rate, which prevents the extravagance 
from redounding to the disadvantage of the other party. 

To some extent this is recognised by the Committee, who agree 
that there will not be this approach ‘‘ so long as the traveller is 
bound to proceed along the old and accustomed roads.” *? 
Accordingly, they make proposals designed to remove the atmo- 
sphere of secrecy engendered by the fact that at present each party 
marshals his forces for the trial behind a screen which the other 
party may not penetrate, and to eliminate some of the steps taken 
almost as a matter of course before the trial. And as a first step 
in this direction they recommend that the less formal procedure by 
originating summons should be more generally available, and that 
an analogous new procedure, commenced by writ but dispensing 
with pleadings and substituting affidavits, should be introduced on 
an optional basis for use, particularly, m the Queen’s Bench 
Division.*? 

The details of these recommendations cannot be given here, and 
it must suffice to say that there seem grounds for sharing the 
Committee’s hope that in appropriate cases the suggested procedure 
might result in some saving of time and’ expense, for it would 
enable a plaintiff who wished for a relatively speedy trial with 
much cheaper preliminaries to obtain one in certain circumstances. 
The success of the procedure will necessarily be dependent on 
whether the profession make use of it whenever possible, and this, 
for reasons already stated, may require a change of outlook on 
their part.*? But it is encouraging that the suggestions were based 
on those of the Bar Council, and one can only hope that the 
scheme will not suffer the fate of the short-lived New Procedure 
Rules of the 1980s. 


4. Pleadings and Interlocutory Proceedings ** 

The Committee make a considerable number of recommenda- 
tions under this head, but none of a revolutionary character. 
Among the more interesting are that the statement of claim should 
normally be endorsed on or attached to the writ, that procedure 
for entering an appearance should be simplified and its name 
changed to the more readily understood ‘‘ notice of intention tọ 


3° Para. 687. 
31 Para. 79. 
33 This new procedure would resemble that under Ord. 14 where the defendant 
obtains leave to defend and the action is set down in the Short Cause Lust. 
33 to adopt he t be facilitated if plaintiffs were penalised in costs when they failed 
i Aee in cases where it was cleerly appropriate. 
+4 Om 


~ 


yax. 1954 THE COST OF “LITIGATION 9 


defend,” that amendment of pleadings, discovery and inspection, 
should normally be effected without application to the court, and 
(perhaps of most importance) that efforts should be made to 
reduce the great expense of copying documents by penalising in 
costs unnecessary duplication. In general, however, this part of 
the report is more interesting for what it considers only to reject; 
for example, despite the wish to remove the screen of secrecy, it 
is not recommended that parties should be required to exchange 
proofs or lists of witnesses,** or that each party should, at a 
preliminary stage, attend for questioning by his opponent. 


5. Summons for Directions ** 

The Committee point out that in cases not suitable for the new 
procedure referred to in paragraph 8 above, the objects may often 
be attained by strengthening the summons for directions *’ so that 
upon it a more robust use is made of powers to reduce expense. 
In the words of the Peel Report,** “the object of this summons 
would be a general stock-taking of the case with the object of 
arriving at the essentials of the dispute and arranging for proof 
of the necessary facts in the shortest and cheapest manner.’ The 
Committee consider, only to reject, the possibility of converting 
the summons into a “ pre-trial conference ° which has proved so 
successful in the U.S.A., or of adopting analogous procedures 
used in British Columbia and South Australia.. Instead, they 
recommend that, except in personal injuries actions,°*® the summons 
should be taken after the time limited for discovery, since, as a 
result of their previous recommendations this, like pleadings, will: 
have been dealt with by rule, and that it should be used for the 
type of stock-taking which the Peel Commission advocated. They 
want to see much more extended use made of existing powers to 
relax the strict rules of evidence, to get the parties to admit 
facts not really in dispute, and to abandon wild allegations. As 
the Committee point out, the existing rules are not fully used,*° 
and if they were there might be a considerable saving. 

Unfortunately, here again, their recommendations amount to ` 
little more than pious exhortations.** They reject the suggestion 
that the summons should be taken by the trial judge ** (as in the 


3> Exæpt to a limited extent as regards expert witnesses, soe below. 

3¢ Cmd. 8878, Bect. LI. 

37 The '‘ step in the schon that must in all cases be taken as distinct from applica- 
tions of an mmterlocutory character which one or other party may but is not 
bound to make "’: pia 119. 

d! Cmd. 5065, pars. , quoted tbid., para. 210. 

39 These, arising out of socidents in the streset, f or elsewhere, account for 
over 40 per cent. of all Queen's Bench aotions. e Committes give separate 
consideration to them in Sect. V of the report. 

4° Their lanation for this (para. 211) shows that the fault does not le wholly 
with the advisers. 

41 “ We emphasise that education 1s ied . . . with the co-operation of the 
Bench, the Bar Council, and the Law Society,’’ para. 255. 

42 Largely becayse of ‘‘ the inroads an judicial time ''—the same hoary excuse. 
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Commercial Court)—the one step which might have made it really 
effective—though they hope that, on appeals from the master, 
“the weight and influence of the judge would be thrown on the 
side of an effective use of the powers conferred.” ° Apart from 
this, their only concrete suggestions are that the appropriate rules 
should be redrafted so as to emphasise the court’s responsibilities, 
and that the master should be required to certify whether or not 
the case is fit for two counsel and, if a negative certificate is given, 
only the costs of one counsel a be recoverable as between 


party and party. 


6. Evidence and Trial “4 

The Committee agree that the differences between the English 
contentious and the Continental inquisitorial systems of trial, and 
between the rules of evidence which flow from them, are among 
the main reasons for the difference in expense. If the fundamental 
characteristics of our system are to be preserved the Continental 
system clearly could not be adopted in its entirety, but there is no 
reason why our strict rules should not be substantially relaxed. 
Numerous and useful suggestions are in fact made under this head 
but none go so far as many will think possible and desirable. 

Thus, although they advocate the avoidance of the need to 
call witnesses to prove the authenticity of documents and extended 
acceptance of documentary evidence, they are not prepared to 
support the abrogation of the hearsay rule. That this could be 
done without destroying any .of the fundamental characteristics of 
our jurisprudence seems to be shown by the practice in com- 
mercial arbitrations and by the Committee’s recommendation that 
judges should announce their willingness to conduct cases on a 
similar basis if both parties agree. ‘Nor, it is submitted, does the 
practice in arbitration support their view that a general relaxation 
would increase rather than diminish costs. However, it is good to 
see the recommendations that a more exténded use should be made 
of court experts, and that the reports and diagrams of the parties’ 
experts should be disclosed in advance to the other party.“® Also 
useful is the suggestion that the pleadings should be available 
to the judge before he comes into court, and that ‘‘ in appropriate 
cases’? (why not always ?) he should inform counsel that he has 
read them, so that opening speeches may be reduced to a minimum. 
In a later section ** the Committee recommend that the Court qf 
Appeal also should read the papers beforehand. 








and other expert evidence 
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7. Ewecution of Judgments *' 

Little space can be devoted here to thig 
incredibly antiquated, branch of the owe 
report is of the greatest inte est, 


inquiry into a subject Whttly “his 
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The sections dealing with this subject are among the most 
interesting and, as some will think, disappointing parts of the 
report. The Committee agree that, ‘fas a matter of general 
principle, one appeal from the trial judge should suffice.”’** But, 
having so agreed, the best they can do to implement it is to 
recommend the introduction of a very restricted ‘* leap-frog ” 
` procedure (operating side by side with the existing arrangements) 
whereby certain appeals, if certified as suitable by the trial Judge 
on application to him, would go direct to the Lords, leap-frogging 
the Court of Appeal. 

This proposal is certainly valuable so far as it goes. It will 
enable one tier in the appellate structure (but not, alas, the more 
expensive one) to be cut out if one party starts with the determina- 
tion to obtain a ruling of the House of Lords on some disputed 
point of law or statutory interpretation. But these cases are rare 
and normally only occur when the parties concerned are so wealthy 
that money is no object.°° The average litigant, with whom the 
Committee are primarily concerned, will not benefit at all for he will 
be mad if he makes an application *! whereby he restricts his right | 
of appeal to a right to go to the Lords—+o infinitely more expensive 
than the Court of Appeal. 

Among the other proposals, one that will give rise to dispute 
is that there should in some circumstances be a right of appeal 
from a county court on questions of fact. Doubtless the Committee 
are right in suggesting that county court judges are at least as 
fallible as High Court ones, but instead of drawing the conclusion 
which economy demands (the abolition of appeal from the High 


47 Sect. VI. 

48 Sects VII and VIO. 

4° Ibid , para. 485. 

s0 Most often m a Revenue Appeal. 

51 Unlees he had been succesaful in obteinin pene S eee at the public 
expense under the Sune eens quod polow (para too 
the expense ıs irrelevant 
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Court on pure questions of fact **), they prefer to introduce an 
extended right, of appeal in the county court, notwithstanding that 
this will add to, instead of reducing, costs. Here the Committee 
seem to have succumbed to the perfectionist tradition and to have 
forgotten that perfection may be attained at, too great a cost. 


9. Litigation at the Public Eapense ** 

Closely allied to the subject of appeals is that of litigation at 
the public expense, which was a topic specifically referred to the 
Committee. They reject the obvious solution of consultative cases, 
submitted by the Attorney-General to the House of Lords, despite 
the precedent of the machinery which already exists in the Privy 
Council. This would doubtless have a very limited range of 
usefulness but the Committee do not put forward any convincing 
reasons why it should not work in some cases,*° and be introduced 
as the most economical method of securing legal development and 
clarification. They also dismiss as beyond their terms of reference 
the suggestion that all successful appeals should be at the public 
expense. This seems to be another unfortunate restriction on the 
ambit of their inquiries and certainly the case for the suggestion 
is strong, especially when the appeal is on a point of law. The 
argument is not so much that the judge has been proved at fault— 
for on the existing state of the authorities and on the arguments 
presented to him he may have come to the only conclusion open 
to him—but that the litigant is being made to pay for the uncer- 
tainties of the law. Be that as it may, the Committee could not 
consider it, although they recommend that a lmited scheme at 
present on trial in New South Wales should be kept under 
observation. 

The suggestion of the Committee is that where the Attorney- 
General considers that a case involves a point of law of exceptional 
public importance, he should have power to issue a certificate 
authorising public funds to be used to assist the parties to 
prosecute the case. The parties would normally be left to contest 
the case in the ordinary way and would be bound by the result, 
but the Attorney-General would have a right to appear. Even if 
no application for assistance were made the Attorney-General 


52 Rather surprimngly, the Teport saye that this *‘ has not received support from 
any responsible quarter '’: pera. 470. Possibly the explanation is that it is 
pee recognised to be unprofitable to appeal from a High Court judge 

Save erosion le 

53 Not ection will be attained, for the Committee reject as impractioable 
the in eduction of oficial shorthand-writers in the county ouri, and are net 
yet Soa) perns ei mechanical sound recording (undoubtedly the ultimate 
solution 
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would have a right to apply for leave to intervene and, if necessary, 
to prosecute an appeal at his own suit, but in the latter event the 
result should not affect the rights of the parties. 

This proposal is a fascinating one and, if implemented and 
liberally applied, should do much to enable the law to be clarified 
without resort to the more cumbersome and expensive remedy of 
legislation. It is also a real attempt to meet the criticism that 
the individual litigant is made to pay for the clarification of the 
law for the benefit of the general public. But it will not meet 
the ,further criticism that, under our system, legal development 
is dependent on the accidents of litigation and follows instead of 
preceding the disputes which it is designed to settle. 


10. The Limitation and Assessment of Costs °* 

This section of the report is, of course, crucial. The Committee 
point out that the present system allows unrestricted freedom of 
bargaining between a solicitor and his own client, and normally 
confers upon the winner the right to recover a qualified indemnity 
(qualified because party-and-party costs are lower than solicitor- 
and-own-client costs). Some of the members consider (rightly, it 
is thought) that this system itself gives rise to a tendency to incur 
costs on an extravagant scale, and to drive the other party to 
do likewise. The problem can be tackled from two ends; either 
by restricting solicitor-and-own-client costs or by limiting the 
amount of the indemnity or abolishing it altogether. The former 
would involve limiting the amount which a party was entitled to 
spend on the presentation of his case and, unlike the second 
alternative, would directly cut the total expenses of litigation. 
But the Committee reject it because they think it would be 
impossible to evolve a workable scheme. ‘‘ At the best it would 
be a matter of extreme difficulty to supervise, and even to assess, 
the costs actually incurred as between solicitor and ¢lient. There 
would be a danger of the honest suffering at the expense of the 
less scrupulous. And, at the worst, the result might well be to 
drive a great deal of the work of litigation into the hands of the 
less reputable members of the legal profession.*’ 

If this objection is well founded it is a shocking reflection on our 
professional organisation. Barristers and solicitors have a monopoly 
of practice justified on the ground that thereby the public are pro- 
tected from crooks and charlatans. If our professional bodies are 
not in fact sufficiently strong to exercise discipline over their mem- 
bers it is difficult to justify this ‘‘ closed-shop.’’ In fact it is not 
believed that the implied strictures are just. Doubtless a scheme of 
control on expenditure would be difficult to work out, but the 


56 Beci. X 
57 Para. 600. 
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difficulty suggested is not the most serious one. And only if solicitor- 
and-client costs are tackled is the total cost of litigation limited,** 
and the less wealthy party put on a parity with his richer opponent 
who would be prepared to spend more on his case if he could,. even 
though he may have no hope of recovering all he spends. 

It is therefore believed that it is from this end that the problem 
should be tackled. And in fact the Committee meet equal difficul- 
ties in attempting to attack it from the other end. They examine 
schemes ranging from the total abolition of any right of the winner 
to recover costs from the other party, to the introduction of detailed 
scales prescribing the recoverable costs at every stage, but none 
secures sufficient agreement to be recommended as both practicable 
and desirable. In the end they content themselves with recommend- 
ing the retention of the existing system subject to minor improve- 
ments. Their conclusion is unlikely to give much satisfaction in 
any quarter, certainly not among solicitors who have long been 
pressing for the extension to litigious matters of the greater freedom 
of charging recently accorded to them in non-contentious business. 


11. Counsel’s Fees °° 


This is perhaps the thorniest subject of all—so much so that it 
produced disagreement among the members of the Committee, four 
of whom *° signed an Addendum to the report criticising the 
majority for not going far enough in their recommendations. The 
latter’s proposals are extremely conservative—although even they 
have not escaped criticism from an ultra-conservative profession." 
Briefly they are: — be 

(a) The promulgation of a revised code of professional conduct 
and the establishment of a disciplinary body, combining representa- 
tives of the Inns and the Bar Council, which should have power to 
direct remission or return of fees in cases where the charge has 
involved a breach of the code. 

(b) Remission of fees when counsel has been unable to attend 
the hearing. 

(c) Abolition of the practice of making a separate charge to the 
client in respect of clerks’ fees. 

(d) Reduction of leader’s ‘‘ special fees ° when they appear on: 
a circuit of which they are not members and general remission of 
** special fees ” in certain circumstances. ` 
58 '' Bohemes which are intended and able to do no more than reduce the party 

and party bill... cannot fairly qualify as candidates for reducing the cos 

of litigation, except in so far as they act indirectly to induce parties to litiga 

with the strictest economy '’: para. 87. 
5® Sect. XI. 

s Hor names, see note 10. For the sake of convenience they are frequently 
referred to below as '‘ the mmority,’’ but they make ıt clear that they are not 
submitting a minority report, dissenting from that of the majonty, but 
merely advocating an extension of the main report in certain respects. 

61 See note 8. 
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(e) A reduced scale of “ refresher ” fees,*? which, as the report 
makes clear, at present account for the major item taxed off as 
between party-and-party. 

(f) A descending fractional scale in place of the present two- 
thirds rule. 

Sir Thomas Barnes and his three colleagues are somewhat more 
radical. As regards (a) they point out that it will be difficult to 
prove an actual breach of the code and invidious and distasteful 
for a solicitor to allege it. While supporting the principle of free 
negotiation they emphasise that the fact that a certain fee has been 
marked does not necessarily mean that it has been freely negotiated, 
and they suggest that where a solicitor considers the fee demanded 
to be excessive he should have power to mark it as a provisional fee 
which could subsequently be reviewed by a body charged with that 
duty. They would be content that this body should be constituted 
by the Bar Council but if, as suggested, the profession would find it 
dificult and embarrassing to review the fees of their professional 
brethren,** then it should be undertaken by the taxing masters, 
who, after all, already carry out similar functions on taxation. 

While this minority proposal seems more realistic, it is arguable 
that neither side makes any serious attack on expense caused by the 
high fees demanded by the small number of fashionable silks and 
Juniors, who monopolise most of the work. No one can seriously 
suggest that the Bar as a whole is excessively remunerated,“ but 
equally there is no doubt that the not unnatural wish of a litigant, 
who has taken the plunge, to go all out for victory by briefing one 
of the big names (and thereby driving his adversary to do likewise) 
accounts in' no small measure for excessive costs. Having insisted 
that solicitors’ remuneration, even as between solicitor-and-client, 
shall be subject to an outside check and determined on the purely 
objective basis of a fixed scale, it is difficult to see why, as regards 
barristers, the majority reject this completely and why even the 
minority support a purely subjective basis mitigated only by the 
possibility of an outside check which, in practice, would only operate 
in really glaring cases. 

The minority also favour a root-and-branch removal of the two- 
thirds rule.’ In their own words**: ‘Junior counsel should be 


63 As between barrister and chent contracting ont of this scale would be 


pore 

+3 They pomt out that “other professional bodies apperently have no such 
difficulty,’’ Cmd. 8878, Foe he 6. 

#4 Hvidence supporting this 1s ed by The Trmes article of A t 18, 

® 1058, which gives actual figures which have hitherto been difficult to 
obtain but which were supplied as a result of the ‘‘ change of heart ” inspired 
by the report. But, ıt is no leas true that solicitors are not excessively 
remunerated in respect of htigious work. 

¢5 This view 1s supported by a large number of bodies including the Law Society, 
the F.B.I., the tion of British Chambers of Commerce, and the T.U.C., 
see Cmd. 8878, Sect. XI, para. 857. 

se Addendum, para 7. 
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paid a fee for his services at the trial commensurate with the amount 
of work he does and the responsibility he takes. We can see no 
justification for a rule under which if an experienced and therefore 
highly paid leader is engaged, the junior should 'for that reason 
alone get a higher fee, although his responsibilities will probably be 
less than if he conducted the case alone or had a less competent 
leader with him. ... It is said that it is impracticable to fix the 
junior’s fee without some proportionate rule. We do not agree that 
this is so—we see no greater difficulty in fixing the jJunior’s fee where 
he is engaged with a leader than where he is engaged alone.”’ 

This seems unanswerable. Equally unanswerable (at any rate 
on purely rational grounds) is the minority’s further suggestion 
of the abolition of the rule that a leader can only appear with a 
junior. ‘* The junior should be engaged with the leader because 
the case justifies it and not because of a restrictive practice adopted 
by the Bar.” 6T 

If these suggestions were implemented it is not thought that they 
would prove detrimental to the Bar as a whole—on the contrary. 
They would certainly benefit leaders who would be briefed in far 
more cases which would make applying for mlk less of a gamble than 
it is at present. This alone might make the profession more 
attractive to the new entrant taking a long view of his prospects. 
Further, they would make it easier and more common for solicitors 
to employ young and relatively untried Juniors; at present they are 
deterred from doing so by the knowledge that they are necessarily 
committed to brief them at the trial, either on their own, or with 
a leader paying them two-third’s of the latter’s fee. The major 
effect ought therefore to be to spread the available work more evenly 
over the Bar as a whole and to break down the virtual monopoly 
of a fashionable few. This would be wholly desirable in the interests 
of the profession as well as of the public. 

Another matter to which the minority refer is that of the absence 
of a contractual relationship between the barrister and lay client. 
They cogently ask ‘‘ whether it is right that amongst all the pro- 
fessions that of a barrister should alone enjoy freedom from liability 
for negligence? ” adding, “‘ on the face of it, it seems to be anoma- 
lous that in a county court a client whose advocate is a solicitor has 
all the rights against the solicitor which a contractual relationship 
imparts, whereas the client whose advocate is a barrister has no such 
rights against the barrister.” * The retention of this anomaly is 
supported by the majority mainly on the ground that absence of 
liability is a necessary corollary of the essential rule that a barrister 
is bound to accept a brief from anyone on payment of a proper fee.** 
With the greatest respect, this argument though superficially 
plausible, is unsound, for there is no valid reason why the latter 
e7 Addendum, para. 10 
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rule should not be retained even if the former is scrapped. Solicitors 
under the Legal Aid Scheme are under an obligation to accept 
retainers in the absence of good reason for refusing, yet normal con- 
tractual relationship exists between them and their assisted clients 
and they are liable for negligence.’ The contrary rule in the case 
of barristers is one more example of the anachronisms which encrust 
litigation and which hinder a new approach to it. It is difficult to 
see why the Bar bothers to fight for the retention of this one. 
Finally, both the majority " and the minority " suggest that the 
question of partnerships between barristers is worthy of considera- 
tion.’® As a preliminary step the minority suggest that arrange- 
ments should be made whereby a solicitor can go to a set of chambers 
and ascertain at the outset for what fee both junior and leading 
counsel are prepared to carry the case through. If this could be 
instituted it would certainly be a godsend to the litigant. 


12. Distribution of Business in the High Court ™ 

The last section of the final report is devoted to a consideration 
of the present Divisions of the High Court. Here again the ultimate 
result is, in essence, “f no change ”; rather to the surprise of the 
profeasion even the Probate, Divorce and Admiralty Division 
emerges unscathed. The Committee share the general regret at the 
atrophy of the present Commercial Ligt,”* but they do not regard 
the case for the establishment of a combined Admiralty /Commercial 
Court as sufficiently compellmg to merit immediate consideration 
unless the Royal Commission on Marriage and Divorce recommend 
that divorce jurisdiction be removed from the Division." 


C. Erricacy or Proposats ` 


These then are the major proposals. If they were all implemented 
(which is hoping for much) would they suffice to render High Court 
litigation sufficiently cheap and attractive to cure our present ills? 
The answer, it seems pretty clear, is that they would not. 

It is difficult to estimate what the total saving might be expected 
to be in any one case and the report gives no indication of the views 
of the Committee. It would, however, probably be fair to say that 
it would be unlikely to be more than 10 per cent., or perhaps 15 per ` 


pr eg ERE pera And Come oe ere ate NO Fight-fo retyse custom, yot are 
under s ped heavy lability. 

11 Para. 77 

73 Addendum, para. 12. 

73 '' It would give some measure of security to all members of the Bar in the 
Sree ia Ra ape oe A. n ADS peli scene in Hie nekre 
of a salary oe ee ead to a satisfactory system of payment -of 
obits clerks . ; 


ee O E Findlay, Durham 4 Brodie [1988] 1 


106, O.A. 
ts This would be a more radicsl proposal than anyone expects from the 


VoL 17 2 
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cent. when the suggested new procedure is used.‘ The report treats 
as typical of a ‘relatively small action ’’ one in which the party- 
and-party bill of each side totals between £150 and £200 and the 
solicttor-and-own client bill between £175 and £280." Taking the 
lowest figures this means that the loser will have to pay £825. 
Anyone with experience will agree that this is an unusually low figure 
for a disputed Queen’s Bench action, and that in most cases the 
loser will have to pay at least twice that sum. Is a reduction of 
10 per cent. or even 15 per cent. going to make any real difference 
to the average litigant? Obviously not. If £825 or £650 is beyond 
his means so, almost certainly, is £298 or £595 (to take the more 
probable 10 per cent. saving), or £277 or £568 (to take the most 
optimistic 15 per cent.). Nor,-apart from the possibility of fixed 
dates and of the greater speed inherent in the new procedure, does 
the report really contain anything to render litigation more 
attractive to those business men who may be seduced by the lure 
of arbitration for reasons other than those of expense. 

That this is correct seems to be impliedly admitted by the 
Committee both in their somewhat apologetic introduction to the 
Final Report and by the detailed attention which they pay (with 
largely negative results) to the possibility of arbitrarily limiting 
bills of costs "*—an unnecessary step if their other recommenda- 
tions would be effective. , 

‘It may perhaps fairly be argued that, even within their terms 
of reference, the Committee have not gone as far as they might. 
Certain respects in which they might have been more progressive 
have been suggested above, and their investigation, detailed 
though it has been, may not in fact have been as completely © 
exhaustive as they suggest.*° But still, it is reasonably clear that 
the Committee are right in saying that not much more, and certainly 
not enough, can be done without really radical changes. A new 
approach alone will not do; the mansion itself requires rebuilding. 


D. Possrix SOLUTIONS 


Assuming that this is so, what follows? There are, it is submitted, 
only two alternatives. 

_ The first, to which the legal profession seem to be subconsciously 
pinning thejr faith, is that the financial limits of the Legal Aid 
Scheme will be gradually raised so as to embrace virtually all 


Tr Even in new procedure cases the saving could not be much greater than others 
. since ‘' it is at, or in immediate preperation for, the tral that most of the 
costs are mourred’’ (Omd. 8878, para. 23), oe ee 
direct effect on the trial itself but merely on the early : 

T8 Cmd. 8878, para. 682. 

19 Bee section C, pera. 10, above. 

so For example, no one who has conducted a debenture- Jains A E epee 
that economies are not possible there; nor will anyone who has had to 
‘money into court or to withdraw it from the court sra that tho i i 

system could not be streamlined. Neither of these matters seems 
to have bean considered by the Committee. 
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individuals, leaving unassisted litigation to companies and other 
wealthy associations. If this were done it would doubtless be 
possible to retain the present luxury system without serious 
Injustice. 

But those who believe that this solution is practicable seem to 
be living in a fool’s paradise. The fact is that the country can no 
longer afford its luxurious judicial system.*: While the expense 
falls on the shoulders of unorganised and unvocal individual 
litigants, demands for a radical change may be suppressed. But 
once the burden is assumed by the State it seems too much to hope 
that this happy state (happy for lawyers) will be allowed to 
continue; H.M. Treasury is far from unorganised or voiceless and 
it protects the taxpayer as no one protects the litigant. 

This leaves only the second solution, namely a fundamental 
reorganisation of the machinery of justice involving a modification 
of the characteristics (or some of them) outlined in Section A of 
this paper. This is conceded both by the majority in the introduc- 
tion to the Final Report and, more clearly, by the minority in their 
Addendum where they call for an inquiry into fusion and decentra- 
lisation—without committing themselves to the view that these 
would solve the problem. 

Having said so much it behoves the writer to venture on concrete 
suggestions for what these changes should be. With some 
trepidation the following scheme—which here can only be described 
in the broadest outhne—is put forward as the least drastic and 
aa that will meet the case. 

1. Conferment of unlimited jurisdiction on the county courts.** 

2. Limitation of the original civil jurisdiction of the High Court 
to cases in which both parties agree to the case being heard 
there. 

8. Appeal from the county court only on questions of law (as 
at present **), the costs of a successful appeal being borne 
by public funds. 

4. Abolition of appeal to the House of Lords except when the 
Attorney-General certifies that a point of law of exceptional 
public importance is involved, in which case the costs of 
both parties would be borne by public funds. 

5. Abolition of all court fees except where the trial judge orders 
them to be paid by one party. 

6. The trial judge to have an absolute discretion to admit any 
evidence for what it is worth. 


91 ‘Thus article was written before I had the pleasure of li to Lord Cooper's 
address to the Bocety of Public Teachers of Law in er, 1958. In 
this address, which will be published in the forthooming number of the 
Society's Journal, Lord Cooper expressed much the same view. 

$2 Just as the local sheriffs’ carts: ia Seotland aornally have, It is, of course, 
assumed that the Legal-Aid Scheme will have been extended to county courts 
—a long overdue reform. 

83 And contrary to the Committee's recommendations: eee above. 
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7. The trial judge to have a complete discretion to refer any 
question to a court expert for inquiry and report and to 
refuse to hear any further expert evidence on this point. 


This scheme has been described as “least drastic and painful ” 
but it would be idle to deny that it will be too drastic and painful 
for some. It is therefore necessary to say a few words in justifica- 
tion and to deal briefly with some of the objections which it will 
arouse. 

In essence the scheme is simplicity itself—the substitution of the 
, county court for the High Court as the primary court of first 
instance by reversing the present rule that actions outside the 
normal county court limits must be heard in the High Court unless 
both parties agree that the county court shall have jurisdiction. 
One objection to this will be that justice is not administered satis- 
factorily in the county courts. If this were true it would be a sorry 
state of affairs for already the county courts deal with the vast 
numerical majority of civil suits some of them of the utmost 
importance to the parties. But it is not true. Doubtless the 
system is not as perfect as in the High Court, but that is not the 
point. Our major premiss is that some perfection will have to be 
sacrificed in the interest of economy. And the High Court will 
still be there if both parties want to resort to it and can afford 
to do so. This, surely, is the only logical and sensible course? 
We do not force everyone who wants a square meal to go to the 
Ritz, but recognise that some will prefer Lyons or the A.B.C., 
notwithstanding that the cuisine and service may be less superb. 
Why then, should we force litigants to pay for the luxury of the 
High Court if they prefer the humbler diet of the county court? 

Secondly it will probably be objected that the proposal would 
destroy the character of the county courts as ‘f poor men’s courts.”’ 
There is a misunderstanding here. Although the Evershed Reports 
thus describe the county courts,** they are in fact nothing of the 
sort, but ‘‘ small claims courts 3 which is a very different matter, 
for the size of the claim is not necessarily related to the wealth 
of the parties.*° The suggested scheme should not change the 
courts’ basic character, but only convert them into the “‘ poor 
men’s courts ° which the Evershed Committee apparently believe 
and wish them to be. By the standard of High Court costs most 
individuals are poor—and for the few who are not the optional 
jurisdiction of the High Court would temain. Of the cases at 
present actually fought out in the High Court, a large proportion 
are supported on both sides by insurance companies, trade unions 
and the like, and these bodies would doubtless opt in favour of the 


t4 See, for example, Cmd. 7764, para, 4 

s5 If 14 were otherwise the whole Legal Aid Scheme as ab present in operation 
would be based on a fallacy for ıt ıs restricted to the Hagh Court and assumes 
(rightly) that many litigants there are poor. 
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High Court. Hence there would not be any substantial transfer 
from the High Court to the county courts except of those cases 
in which at present one party is reluctantly forced to settle before 
the hearing. There is no reason to suppose that the High Court 
would be stripped of work or that the county courts would lose 
their character by becoming the scene of expensively run litigation. 

Thirdly it will be said that it would require a vast increase 
in the number of county court judges. “This is problematical. , A 
reasonable increase in litigation could be absorbed by the various 
county courts with virtually no increase in judicial strength. If, 
as the scheme presupposes, considerably more cases came to trial 
some further increase would doubtless be needed. But, to quote 
The Times ** once more, “‘ to have too few judges at any point in 
the purveying of justice is the falsest of economy.” In any event, 
if the salaries of High Court judges are increased to the extent 
now suggested it will be possible to have several county court 
judges for the price of one High Court judge. 

Finally it may be argued that the scheme would be to the 
detriment of the corpus juris Angliae. This is believed to be the 
reverse of the truth. If, as is to -be hoped, county court judg- 
ments were not reported, the bulk of the law reports would be 
greatly diminished and they would be restricted to cases with a 
clear point of law decided on appeal.*’ Nothing could be more 
beneficial. 

The inherent advantages of the aoha are sufficiently obvious. 
It would provide the decentralisation, which seems vital if cheap- 
ness is to be secured,** the county court procedure is relatively 
simple and cheap without similar opportunities for elaborate cost- 
consuming pleadings and interlocutory applications, and there is 
already a system of fixed dates, though admittedly not a perfect 
one. Further the whole atmosphere is different; the tradition is 
against, not in favour of, running up costs and the ‘* approach ”’ 
which the Committee want to see in the High Court already exists. 
Though the procedure i is “ contentious ” the judges are not unaccus- 
tomed to assuming much more of an “ inquisitorial ’’ role—they 
have to when the parties are unrepresented—and the rules of 
evidence are relaxed to a far greater extent. These desirable 
factors are intended to be enhanced by proposals 6 and 7. The 
first of these admittedly poes much further than the existing 


8¢ Beptember 5, 1949. 

87 Plus important High Court cases heard under the optional jurisdiction. 

& The Committees appear to doubt this because ‘' E ae is & small country and 
London is scoeasible from its remotest parts ın the course of a day.” Omd. 
8878 para. 37. But this ignores the fact that the cost of travel and hotel 
acoommodation is See is travel getting more rapid. Until the 
Law Courts provide cheap E dee and. a subm helicopter 
service connected to all parts of the coun (and the present neo-Gothio 
architecture hardly lends Heolt to the construction of a | station on the 
roof) the expense caused by bringing all the parties and witnesses to London 
can hardly be brushed aside. 


22 THE MODERN LAW REVIEW Vor. 17 


practice, but little further than the Committee said should be the 
ultimate aim *' and which they rejected at present only because 
they thought it might do more harm than good in the existing 
atmosphere of High Court litigation.*"° Proposal 7 hardly goes 
further than to ask for an extended use of powers already vested 
in the High Court.°’ Solicitors ought, it is true, to be remuner- 
ated more adequately than they are under the present County 
Court Scales but the Committee on County Court Procedure has 
already proposed that they shall be.** This would admittedly 
increase the expense somewhat but this increase would be offset by 
the other proposals. | 

And, of course, solicitors have a right of audience in county 
courts, so that the proposals afford a means of attaining some of 
the advantages of fusion. Clearly there is much to be said on both 
sides on the issue of fusion, but it can hardly be denied that it 
would enable the cost of a specialist advocate to be avoided in 
cases where none was needed. And this would be accomplished, 
without performing a major surgical operation on the unwilling 
body *? of the profession, under the proposals outlined above.” 
Doubtless it will be argued that they would be the thin end of 
the wedge which would ultimately lead to true fusion. If they 
did so with the goodwill of the profession it might have many 
advantages both to the profession and the public. Reading the 
Evershed Report one is struck by the number of fertile proposals 
which had to be rejected solely or mainly because of the divided 
profession.** 


It is probably unnecessary for the purposes of the wed dis- 
cussion to say more about the individual proposals here advocated. 
Proposals 1 to 8, and 6 and 7 have been dealt with sufficiently to 
explain their general nature and purpose. As regards proposal 4 
(concerning appeals to the House of Lords) it should perhaps be 
added that it would equate civil and criminal appeals and would 
have the advantage, over complete abolition, of retaining one 
supreme tribunal for the whole of the U.K. in which really important 


+ Slightly further, admittedly, for they would apparently have hmited the 
discretion to documentary evidence and were not contemplating the complete 
abolition of the hearsay and res gestae doctrines: but see pera. 258. 

90 Paras. 265-971. 

91 R.S O., Ord. 874 and Ord. 55, r. 19. 


*3 Cmd. 7668. 
03 SS oe half of the body is certain] willing, and the writer no longer believes, 
d m his callow youth (see MURS at pp. 22l at s ), that any Govern- 


aai would have the courage'to fuse the profession whe its leaders liked 
it or not. 

% Aga wo the Bar ht well be ted an extended right to give 
ar apap ae without cia eee of solicitor. There & no aini 
that a solicitor sometimes acts as mere post-office between the clent's 
ecconntants and counsel. 

*5 a.g., ‘‘ pre-trial’’ conferences (paras. 417-228), appeals by filing written briefs 
(para. 574), and limitation of costs on the bestia of a proportion of the amount 
at stake (paras. 699-5). 
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points of law could be settled at greater leisure than is possible in 
the Court of Appeal. Proposal 5 (abolition of court fees) was, of 
course, touched on in the second interim report,** but not considered 
fully as it was beyond the Committee’s terms of reference. Of 
greater force, perhaps, than Sir Alan Herbert’s argument that such 
fees are contrary to Magna Carta, is the submission that justice is 
a public service which should be provided by the State out of general 
revenue and not out of the pockets of individual litigants.” On the 
other hand, frivolous litigation should not be encouraged or sub- 
sidised; hence the proposal that the trial judge should have a dis 
cretion to order payment of fees. 

Whether the scheme outlined would attract back into the fold 
the commercial men who at present resort to arbitration is perhaps 
doubtful. The habit of inserting an arbitration clause in commercial 
agreements has become ingrained and it would take a lot to produce 
both the needful change of heart and of standard forms of contract. 
On the other hand the optional High Court jurisdiction would pro- 
vide an alternative in which the business-man could be sure of 
receiving greater personal:attention than at present and greater 
assurance that a judge of commercial experience would be available. 
In time this might lead to a revival of the former glories of the 
Commercial Court. 


E. CONCLUSIONS 
This paper may be summed up ir the following conclusions: 

1. High Court procedure aims at perfection irrespective of cost. 

2. The cost is greater than litigants or the country can bear. 

8. The recommendations of the Evershed Committee, even if 
implemented in full, would not provide more than a partial 
alleviation. 

4. The only solution is to change some of its basic characteristics 
even if this results in some sacrifice of perfection. 

5. The best way of accomplishing this would be to confer 
unlimited jurisdiction on the county courts and to introduce 
certain ancillary changes briefly explained in section D. 

- L. C. B. Gower * 


26 Omd. 8176, pt. V. i 

?7 The figures given in the interm report '' seam to show that .. . the whole of 
the expense of the administration at astica, including the salaries and pensions 
af the judge, so far as these are attributable to civil litigation, is in fact 
substantially covered by the fees received.” Ibid. . 144. 

* Sir Ernest Cassel Professor of Commercial Lew in University of London. 


THE RELATIONSHIP OF PRINCIPAL 
: AND AGENT 


Tue law governing the relations between principals and their agents 
has been neglected by most of the writers who have analysed and 
restated’ English law, and, unfortunately, this subject has not 
been illuminated by any comprehensive review by the English 
judges in an appellate court. The incidents and the character of 
the legal relation of principal and agent have long been obscured 
by the use of the fictions that principal and agent are one person 
and qui facit per altum facit per se in the commentaries on agency 
law. The majority of the text-writers who have attempted to 
clarify this subject have been content to state the law of the © 
relation in the form of a catalogue of the mam incidents—the 
rights, duties, powers and liabilities ofthe parties inter se.’ As 
to the character of the relation, it has been variously described as 
a special kind of contract,’ a fiduciary relation,’ and a grant of 
authority.‘ Poe Pepe eee 2 ne eee an 
rules of English law * governing the relation of principal and agent, 
to determine the essential element in this relation, and to restate 
the incidents of the relation in terms of this essential element. 


I. AGENCY AND CONTRACT 


A view as to the nature of the relation of principal and agent which 
is still widely held is that it is essentially contractual.‘ It has been 


1 Powell, Law of Agency (1952), pp. 2388-801; Hanbury, Principles of Agency 


(1052), pp. 48-84: Bowstead on A , Lith ed., “arte. : 
Outline of the Law of ae a a s Laws of England, 8rd 
ed., Vol. I, pp. 181-207; Contracts, aig ed., pp. 1086-1097; 


Anson on Contracts, 20th ed., r PE 895-401. 


2 

3 6.9., Halsbury’s Laws o Hngland, W Vol. I, ar 182. 

4 6.9., Salmond and W , Law of Contracts, ee 

5 Tho iaw law governing the relation of eae. and agent in American and 

Canadian jurisdictions has been hiy examined by American and 

Canadian writers. The following are foe le contributions on this 
subject: Seavey, “The Rationale of ay n ale L.J. 859; American 
Law Institute's Restatement of the Law of Agency (1988), $$ 12-14, 876528 ; 
Mechem, Law of Agency, 2nd ed., §§ 35-78, 1188-1858, 1507-1708 ; ‘Williston, 
Law of Contracts, revised ed., T Q74, 1012-10804 ; Falconbridge, " Law of 
ae ee 17 Oan.Bar Bev. 248; Abbott, ‘ Of the Nature of Agency,” 9 ao 
L.B. ; Story on Agenoy, Tth ed. (1869), $$ 14, 182-917, 928-900. 
writers ae based therr canclusions for the most. part on cases decide! oa m 
American and Canadian courts. However, the materials on which this paper 
is based are exclusively cases decided in the English courts. 

€ Cheshire and Fifoot, Lai of Contract, 8rd ed., p. 878; Pollook on Contract, 
18th ed., p. 48; Chitty on Contracts, 20th ed., p. 1088; Salmond and Winfield, 

j’ ont racts, p. 840; Halsbury's Laws of England, 8rd ed., Yol. T 

cf. Mechem, Law of Agency, 2nd ed., §§ 88-4 . 
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assumed that the relation is created only when there exists a 
contract between the parties, and that the many well-known 
incidents of agency are express or implied terms in such a contract. 
Many lawyers subscribed to this view in the nineteenth century, 
and their assumption that the relation was contractual may have 
been based on no sounder foundation than the fact that, before 
the Common Law Procedure Act, the normal remedies at common 
law for the enforcement of duties between principal and agent 
were the various species of assumpsit. In the late nineteenth and 
early twentieth centuries, when it was fashionable to press all 
species of civil lability at common law into either the category of 
contract or tort, It is understandable that the agency relation 
should have been classed as contractual rather than tortious, as in 
many particulars it has an affinity with contract. An agency is 
usually founded on an agreement between the principal and agent. 
Consideration, sufficient to convert this agreement into a contract 
binding each party, can be found in most cases. Besides, an agency 
is not infrequently constituted in writing under seal, when an agent 
is appointed by power of attorney. Further, in a great many 
instances, breach of agency duties by either party will give rise to 
Hability for damages for breach of contract. 

Although there are undoubtedly these points in cammon between 
most agencies and contracts it does not follow that every agency is 
a contract. A close examination of the law governing the relation 
between principal and agent reveals several points of divergence. 
For instance, while it is axiomatic that a simple contractual relation 
rests upon agreement between the parties to specific terms, never- 
theless the relation of agency may exist between P and A in respect 
of a particular enterprise upon which P and A have never agreed, 
as in the case where A, a carrier of goods belonging to P, acts as 
P’s agent without his authority in circumstances amounting to 
commercial necessity.” Again, consideration still remains a cardinal 
necessity in the formation of a simple contract under English law; 
yet in cases where A has acted gratuitously as the agent of P, and 
it is impossible to find consideration on P’s part without resort to 
sophistries, the courts have not hesitated to recognise the relation 
of principal and agent as existing ‘between P and A to attach to A 
normal agency duties.* Further, although an agreement between 
two persons which is collateral to an illegal transaction is tainted 
with illegality and does not constitute a valid contract, there is 
authority for the proposition that when P employs A as agent to 
efect an ilegal transaction and A receives property under that 


T ee The pals (Cargo ex), Gaudet Vv Brown les L.R. 5 P.O. 184; Great 
Ry. v. Swaffield (1874) L.R. 9 Bx. 198 
8 Wilkinson v. Coverdale (1793) 1 ae 15; Wallace V. Telfair, unreported but 
cited in the last-mentioned report; Massey v. Banner (1 ) 1 Jao. & W. 241; 
Donaldson v. Haldane (1840) 7 Cl. & Fin. 762; Turnbull v. Garden (1989) 9 
Bar Rap. 219. 
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transaction for P then A is bound to hand over that property to 
P—a normal agency duty, which cannot properly be classified 
as contractual.’ Also, it is elementary that a party to a contract 
cannot repudiate the relation without incurring lability, unless the 
contract happens to be voidable at his option: yet it is well 
established in the law of agency that, within limits, a principal 
has the power to terminate the relation at will with Impunity.’° 
Finally, contractual relations and agency relations are not subject 
to the same rules concerning limitation of actions; defaulting agents, 
long after the expiry of the statutory period of limitation of actions, 
have pleaded the statute in vain in a number of cases, notably 
Burdick v. Garrick. ™ 

These points of divergence between the law of agency and the 
- law of contracts reveal that the common assumption that agency 
is essentially contractual is unsound. But still it is obvious that 
there exists a close connection between the two doctrines. The 
connection may be expressed in this way: it is true that in almost 
all cases a contract accompanies an agency, but there may be a 
complete agency without a contract.4? This point, that an agency 
can exist apart from contract, has been taken by very few judges,” 
but in recent years it has been emphasised by several text-writers.' 
The exact connection between agency and contract may be summed 
up in the following propositions: 

First: The relation of principal and agent may be created in 
various ways, as when P expressly or by implication authorises A 
to act in certain transactions, and when P ratifies A’s unauthorised 
acts performed on P’s'behalf, and when A acts for P under circum- 
stances of necessity '*—irrespective of whether there is a contract 
created or subsisting between P and A to the same effect. 


* Tenant v. EUiott (1787) 1 B. & P. 8. Approved by Brett M.R. in Bridger 
v. A (1885) 15 Q B.D. 863, at p. 866. 

10 ' An authority ia, in its nature, revocable by the donor of it,” per Wilde C J. 
m Smart v. Sandars (No. 2) (1848) 5 O.B. 895, at p. 916, qu from 
Vynior's Case (1600) 8 Co.Rep. Ra; Luror v. Cooper [1041] A.C. is a 
striking example. 

11 (1870) L.R. & Oh. 288; also North Amerioan Land ¢ Tymber Oo. v. Watkins 
[1004] 1 Ch. 243, a Ch 288; see Preston & Newsom, Limitation of Actions, 
2nd ed., pp. 162-4. 

13 The phraseo a8, nt p. 698, Whore he took pains to ds in R. v. MoDonald (1885) 

a 


15 Q.B.D. t p. 826, where he took pains to distinguish between bailments 
and contracts 
13 Bowen LJ. a to have ed agency as distinct from contract: see 


sppears 

’ Read V. Anderson (1884) 18 Q.B.D. TTO, at p. 782. 

14 Powell, Law of Broek , p. 245; Salmond & arr Law of Contr 
P. 33; Winfield, Promnos of the Law o Tort, 188, a Law Aes ade 
Contracts, p. 8. . Beavey, 20 Yale L J. 859, ut, 86 , Law of 
Contracts, Sate § 274; Falconbridge, 17 Can Her FER at p. 251; 
| Restatement of Agenoy, $$ 16, 26a and introduction to Chap. 18 

15 The interesting question arses here whether the relation of principal and 
agent and the incidents of that relation obtain between an Belden prin prina 
and an apparent agent in cases of, apparent pe ae 
not in fact authorised the latter to act for him Beit cae eae 
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Second: Whenever the relation of agency is created there 
attaches prima facie to each party a number of duties, liabilities 
and disabilities—the normal incidents of agency. 

Third: Besides the relation of principal and agent which obtains 
between two persons there may be, in addition, a contract inter se. 


+ Fourth: When there is such a contract its express or implied 
terms may vary or exclude the normal incidents of agency. 


Fifth: When there is such a contract many of the normal 
incidents of agency may be incorporated into the contract as express 
or implied terms. 

Siath: When there is such a contract its additional terms, express 
or impled, may be infinitely various. But three species of terms 
‘which are common in agency contracts may be specially mentioned. 
1. If A expressly promises to carry out his function as an agent, 

then A incurs a contractual duty to that effect.** 

2. If P expressly promises to pay his agent for his services (and 
the promise may be, to pay in any event, or, to pay only 
on the happening of specified events 1") then P creates for 
himself a contractual duty to remunerate A. 

8. If there exists a mutual understanding that A’s services 
are to be paid for, a term to this effect will be implied, and 
P will be under a contractual duty to pay A reasonable 


remuneration.?!® 


decides this question, and the problem has been ignored by most writers on 
The following answers are submitted 
S C) Tho overwhelming weight of Bnglish a ET favours the view that 
doctrine of ap t gD an opon the principle of estoppel: 
ee v. Cocke ) 2 Exch. , at pp. , per Parke B.; Soarf v. 
Jardine (1882) 7 easy i .Cas. 845, at p. 849, per Teel Selborne L.0.; Milas v. 
Mollwraith (1888 App.Cas. 190, at p. 188, per Lord Blackburn ; Rama 
ation, Ltd. v. Proved Tin and Gensral Investments, Ltd. [1952 as 
554, at Pa 556, per Slade J. Acoordingly, in ceases of ‘apperent au 
a ea ae win has célist on tha. appearance Ean Onis aa belwesh 
and A can estop P den that he authorised A to be his agent. But this 
principle of estoppel can only be invoked by the duped third X. It does 
not operate as between "P and A when neither has relied on the other's 
representations Thus the normal relation of principal and agent does not 
exist tnter sa. 

(3) But if A has falsely assumed the role of agent, by acting without 
authority, or beyond the scope of his au , or ind of orders, and 
P mceurs lab to X m consequence, it is submitted that A should be bound 
by the normal duties of an agent without enjoying the normal rights of an 
agent, as ‘an agent de son tort,’ on the ana eee 
Dicta of Lord Selborne ın Lyell v. Ken 1889) 14 487, 
pp. 457-460, and of Anderson J. in Gawton V . Dacres sso Tt 1 Leon. 19. 

@ at p. 219, support this contention. Cf. Restatement of Agency, § 15d. 

16 8g., Turpin V. Bilton Cee k G. 455; Bertram, Armstrong £ Co. v. 
Godfray (1830) 1 Kna 

17 e.g., Luror V. oa] A.C. 106; Boots v. Christopher [1051] 2 All E.R. 
1045. 


18 ¢.9., Way v. Lata [1987] 8 Al ER. 750. But such a term is not 
invanably implied in ey case of agency where there 18 no express term 
concerning ee ae Reeve oe (1858) 1 F. & F. 280, per Martin 
B.; Roberts v. Smith (1859) 4 H. & N. 815. 
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These particular obligations only arise by way of contract, and 
are supernumerary to the normal incidénts of agency. 

These propositions assume one axiom which needs to be sub- 
stantiated, namely that the normal incidents of agency arise not 
ew contractu but ew lege. To prove this axiom it will be necessary 
to discuss the connection between agency and the doctrines of 
fiduciary relations, quasi-contract, and tort. 


TL AGENCY AND THE Doctrine oF Finypcmry RELATIONS 


Agency has often been described as a fiduciary relation.*® Histori- 
cally, the doctrine of fiduciary relations’is an extension of the law 
of trusts. There is abundant evidence that during the eighteenth 
and nineteenth centuries the Court of Chancery assumed jurisdiction 
over cases in which a principal reposed confidence in his agent, and 
the agent abused that confidence.” In such cases the court applied 
to the agency relation some of the principles originally developed to 
control the trust relation. Many of the duties and disabilities: 
which normally attach to an agent in the modern law are the legacy 
of this jurisdiction. McCardie J. has summed up this develop- 
ment : —‘‘ The position of principal and agent gives rise to particular 
and onerous duties on the part of the agent, and the high standard 
of conduct required from him springs from the fiduciary relation- 
ship between his employer and himself. His position is confidential. 
It readily lends itself to abuse. A strict and salutary rule is required 
to meet the special situation. The rules of English law as 
they now exist spring from the strictness originally required 
by Courts of Equity in cases where the fiduciary relationship 
exists.” °! Itis only proposed here to mention some of the principles 
of equity which have been applied in agency cases, and to notice 
some of the particular incidents of agency which have emerged in the 
process, to support the contention that the normal incidents of 
agency arise by operation of law. 

The equitable maxim, that no person in a position of trust can 
be allowed to put himself in a situation in which his interest and his 


19 Re Hallett's Estates (1 St ea a A 
(Hastengs), Ltd. v. Gul er [1949] 1 AN ER. g at p, O02, psr Lord 
wW Nordisk Insulinlaboratorium v., C. L. Benoard (1984), L [1952] 

ae. 1040, at p. 1042, Vaisey J.; Snell on Hawsty, 28rd ed., p. 178; 
Powell. Law of Agenoy, p "2: B Bowstead on Agency, Lith ed., p. 85; Salmond 
& Winfield, Law of Oorirecii p. 262. Cf. Restatement of Agency, $ 18; 
Seavey, 29 Yale L J., 

20 Burdett v. Willett ais a 2 Vern. 628; White v. Lincoln (1808) 8 Ves. 883; 
Pearse v. Groen (1819) 1 Jac. & W. 185; Lupton v. White (1908) 15 Ve. 
499; Massey V. Banner (1820) 1 Jao. & W. 241; Lees v Nuttall (1829) 1 
Russ. & 58, (1884) 2 Myl & K. 819; Rothschild v. Brookman (1881)- 
2 Dow. & Cl. 188; Austin v. Chambers (1887-8) 6 OL & F. 1; Clarke v. 
Hanm (1848) 9 Beav. %84: B v Craven (1858) 18 Beav. 7B ; Gray F. 

854-5) 20 Beav. 219; Turnbull v. Garden (1869) 9 Bar 9; 
Bro v. Garrok (1870) L.R. 5 Ch. 983; Parker v. MeKenna (1874) „B. 10 


Ch. 98 
21 Armstrong V. Jaokson [1917] 2 K.B. 322, at p. 828. 
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duty would be in conflict, has been applied in many cases of agency 
to prevent an agent from putting himself in a situation in which 
his private interests would be in conflict with his principal’s interests, 
and accordingly the principal’s interests would be likely to suffer. 
This principle, in the context of agency, has been affirmed by Lord 
Cairns L.C. in the Court of Appeal in Chancery :—‘‘ Now the rule 
of this court... as to agents is not a technical or arbitrary rule. 
It is a rule founded on the highest and truest principles of morality. 
No man can in this court, acting as an agent, be allowed to put 
himself into a position in which his interest and his duty will be 
in conflict.” ?* One specific incident of agency which is derived from 
this principle is the duty of an agent to make no profit out of any 
transaction connected with his agency, without the approval of his 
principal.” If an agent does make such a secret profit he is liable 
in equity to account to his principal for the amount of the profit 
and interest. To this extent a defaulting agent stands in the same 
position as a defaulting trustee.** But the courts have not pressed 
the analogy between an agent and a trustee to the extent of allowing 
a principal to follow bis agent’s ill-gotten gains into other property 
into which it has been converted.™ 

Another incident of agency which springs from this same equit- 
able principle is the duty of an agent to make a full disclosure 
of any personal-interest which he may have in the transactions he 
has the power to effect as agent. Bentley v. Craven *™ illustrates 
this duty, and brings out its equitable origin. Four partners 
established a sugar-refining business. As one of them, the 
defendant, had experience in buying sugar, the others authorised 
him to buy sugar for the firm. The defendant sold to the firm 
sugar which he owned himself, without informing his partners that 
he was selling to them his own goods, and made a profit on the 
transactions. The other partners successfully claimed the amount 
of this profit from the defendant. The Judgment of Romilly M.R. 
is illuminating :—‘‘ This appears to me to be founded on the first 
principles of equity. . . . Two principles with relation to the 
doctrine of principal and agent have been recognised from the 
earliest times. One is, that an agent employed to purchase cannot 
legally buy his own goods for his principal; neither can an agent 
employed to sell, himself purchase the goods of his principal. If he 
should do so, and thereby make a profit, the principal may either 
repudiate the transaction altogether, or, adopting it, may claim 
for himself the benefit.made by his agent. The same principle is 


23 Parker V. McKenna (1874) L.R. 10 Ch. 96, at p. 118. 

33 6.9., Parker v. McKenna; Boston Desp Sea Fishing and Ice Co. V. Ansell 
(1888) 39 Ch.D. 880. 

H Cf Williams v. Barton [1927] 2 Ch. 9. 

235 Jister V. Stubbs (1800) 45 Ch.D. 1. 

2308 (1858) 18 Beav. 75. 
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applicable to a great many other relations, as to that of trustee and 
cestui que trust... .’? 77 

An agent who has received goods or money from or for his 
principal has often been treated in courts of equity as if he were 
a trustee of that property for his principal, This practice has been 
described by Lord Cottenham L.C. :—‘‘ So it is with regard to an 
agent dealing with any property; he obtains no interest himself in 
the subject-matter beyond his remuneration; he is dealing through- 
out for another, and though he is not a trustee according to the 
strict technical meaning of the word, he is quasi a trustee for that 
particular transaction for which he is engaged; and therefore in 
these cases the courts of equity have assumed jurisdiction.’’ 7 
Out of this practice there has emerged a rule, which is a normal 
incident of agency, that an agent who receives goods or money 
from or for his principal is bound to keep that property separate 
from his own and that of others. For certain purposes the agent 
is treated as if trustee of that property: if the agent mixes the 
principal’s property with his own, then the principal can exert 
a charge on the whole mixture™; if the agent converts his prin- 
cipal’s property into money or other goods the principal can follow 
the property m the agent’s hands into its new form, provided that 
it is identifiable *°; the principal can sue for the recovery of the 
property despite the expiry of the statutory period of limitation *’; 
and in the event of the agent’s bankruptcy the principal’s Property 
is not part of the agent’s general asgets.”” 

- However there is one set of circumstances in which an agent 
becomes a trustee of property according to the technical meaning 
of the word. Lees v. Nuttall ® is an authority for the proposition 
that an agent who is authorised to’ purchase property for his 
principal, and in fact purchases the property in his own name, 
becomes a trustee of that property for his principal.** 

The maxim delegatus non potest delegare has been applied both 
to trustees and to agents, for the same reason. Agents and trustees ' 
are generally chosen because the principal or the person creating 
the trust has special confidence in the particular person selected. 
If this person could employ a substitute it would be an abuse of 


27 Ibid., at p. 76. 

38 Foley 7. Hiū (1848) 2 H.L.O. 28, at pp. 88-6. 

29 Lupton V. White (1808) 15 Ves. 482, : 

30 Re Hallett's Estate (1880) 18 Ch.D. 696; Brodhurst, *‘ Pollowmg Property in 
the hands of an Agent,” 14 L.Q.R. 272. e 

31 Burdiok v. Garrick (1870) L.B. & Ch. 288. 

33 Burdett v. Willett (1708) 2 Vern. 628. 

43 (1920) 1 Russ. & M. 58; (1884) 2 Myl. & K. 819. 


m Tord Brougham L.C. affirmed the decision on appeal without gi any 
reasons. De ee eee eee the of Lords m Austin 
v. Chambers (1887-8) 6 Cl. & F. and has followed more recently in 


Long feld Parish Council v. Robson 4018) 20 T.L.R. 887. 
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this confidence.** This disability to delegate his office which 
normally attaches to an agent would appear to be another rule of 
agency law which springs from the fiduciary character of the 
relation. Of course, when the principal expressly or impliedly 
authorises his agent to appoint a substitute, this disability is 
removed. 

It is pertinent to this inquiry as to the nature of the relation 
of principal and agent to ascertain: the basis on which courts of 
equity enforced these duties and disabilities against agents. Were 
these duties enforced as contractual obligations, or as obligations 
imposed by law? An examination of the judgments in the leading 
Chancery cases ** in the: formative period of this branch of the law 
leaves one in no doubt as to the answer. In these cases the judges 
themselves did not pretend to be giving effect to what they might 
presume to have been fhe common intention of the parties in the 
particular case, nor did they seek for the elements of a valid 
contract between the parties before enforcing these rules. On the 
contrary, the judges tmposed these duties and disabilities on agents 
generally.” An agent who had been entrusted with the means of 
altering his principal’s rights, as by contracting or by transferring or 
receiving property for him, and who thus held powers on his prin- 
cipal’s behalf, was subjected to rules of equity to prevent him 
from abusing these powers. The agent who had been entrusted with 
legal powers was treated on the same basis as the trustee who had 
been entrusted with legal rights. Only if it happens in a particular 
case of agency that the parties expressly or tacitly agree on these 
very duties, and there exists a contract between them, do these 
incidents acquire the character of contractual terms. However, if 
there is a contract and the parties indicate, by the express or 
implied terms of their bargain, that they intend their relations to 
be governed by different rules, then these general equitable rules are 
excluded. 

Yet it is not every agent who is in a fiduciary position vis-d-vis 
his principal.** For example, if P appoints A to be his agent 
merely to sign a memorandum and places no particular trust in A, 
the doctrine of fiduciary relations and the incidents of agency which 


35 Of, Thesiger L.J. in De Bussche v. Alt (1878) 8 Ch.D. 286, at p. 810, and 
L.J. m Speight v. Gaunt (1888) W Ch.D. 727, at pp. 7 ; 
36 Bee note 20. 
eee passage m00 the judgment of Romilly M.B. in Gray v. Haig 
r E 9, ab pp. is Borea O ‘It cannot be too 
oa known of understood, amongst ell persons dealing with each 
other in the character of principal and agent, how sh e oc 
with any irregularities on the part of the agent, how sẹ y it requires that 
he who 1 the person trusted shall act, in matters relating to such agency, 
and how imperative ıt 1s upon him to preserve correct accounts... . 
38 Piddocks v. Burt [1894] 1 Ch. 848, at p. 846, per Chitty J.; Halsbury's 
PPr E ers 2nd ed., Vol. XII, p. 196, note a (9): Cf. Restatement of 
Agenoy, § 18, where ıt is assorted that every agent is a fiduciary. 
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derive from this equitable doctrine would not apply.?* Nor indeed 
are they necessary for the protection of the principal’s interests. 
These are sufficiently safeguarded by the common law obligations 
of agency, which fall to be discussed next. Thus the fiduciary 
element in agency, ‘though the key to much of the law governing 
this relation, is not the essential element in the relation. 


Ill ÅGENCY AND Quasi-ConTRACT 


For centuries the common law judges have recognised that an agent 
who receives money on behalf of his principal is under an obligation 
to hand over that money to his principal on demand. In the Middle 
Ages breach of this obligation by bailiffs or receivers rendered them 
liable to an action of account. Later the more advantageous 
remedy at common law was an action of tndebitatus assumpsit, on a 
count for money had and received by the defendant to the plaintiff's 
use. .Although the forms of action have gone the appropriate 
remedy for a principal whose agent refuses to hand over money 
belonging to the principal is still described as an action for money 
had and received to the plaintiff’s use.** These actions might be 
brought to enforce a true contractual obligation, founded on agree- 
ment to that effect between principal and agent. Yet it is clear that 
in certain circumstances these actions lay to enforce such an obliga- 
tion even when there was no valid contract between principal and 
agent, for example where the agency agreement was tainted with 
the illegality of the main transaction between principal and third 
party.** In these circumstances the obligation attaching to the 
agent is imposed by law, irrespective of agreement, and may 
properly be classified as quasi-contractual.“ 

The common law courts, as well as courts of equity, recognised 
the obligation of an agent to make no profit out of his agency without 
the approval of his principal. Breach of this obligation formerly 
gave rise to liability to an action of indebttatus assumpsit for money 
had and received to the plaintiff’s use, besides the equitable remedy 
for an account. The question which is most relevant to this inquiry 
into the nature of agency_is whether this obligation arose by way 
of contract or by operation of law. The locus classicus on this point 
is a passage from the judgment of Bowen L.J. in the leading case, 
Boston Deep Sea Fishing and Ice Co. v. Angell “: “* It is true that 
money which is sought to be recovered must be money had and 
received by the agent for the principal’s use; .. . the use arises from 
the relation between the principal and the agent himself. It is 
39 6.9., Re Hindmarsh (1860) 1 Drew. & Sm. 129. E 
40 Hautun v Preston (1282) Bracton’s Note-Book, Plea 859. 

41 a g., Blaustein v. Mals, Mttohsl d Oo. [1987] 2 K.B. 142. 

43 Tenani v. Ellott (1797) 1 B. & P. 8; Farmor v Russell (1798) 1 B. & P. 298. 

42 Jackson, History of Quasi-Contract, pp. 115-68; Winfield, Promnnos of the Law 
of Tort, p. 166, and Law of Quasi-Contracts, p. 


P P 89 . 
44 (1888) 39 Ch.D. 889, at p. 387. This was cited with approval 
recently by Lord Porter in ing V. Att.-Gen. [1051] A.C. 507, at p. 515. 
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because it is contrary to equity that the agent or the servant should. 
retain money so received without the knowledge of ‘the master. 
Then the law implies a use, that is to say, there is an implied con- 
tract, if you put it as a legal proposition . . . as between the principal. 
and the agent that the agent should ‘pay it over...’ In this 
context it is clear that the “‘implied use” and the ‘‘ implied 
contract °’ are legal fictions. The duty is imposed on the agent 
by the law; it may be called a legal or an equitable obligation, 
depending on the remedy the principal selects. Liability may be 
classified as quasi-contractual “* or equitable accordingly. as 

It is not only the agent on whom common law obligations are 
imposed. The principal himself is subject to one well-established 
obligation, namely, he is bound to indemnify his agent against such 
losses and liabilities as the agent suffers in the course of his agency. 
The appropriate remedy is an action for money paid by the plaintiff 
to the defendant’s use. Occasionally this obligation is created by 
an express term in a contract of agency. More often it operates 
as a contractual obligation arising out of an implied term in such 
a contract. Yet such an obligation binds a principal eyen in cases 
in which there is no such express or implied term in a contract 
between him and his agent. For example, in cases of agency of 
necessity an agent who necessarily incurs expenses or liabilities 
in exercising his extra-ordinary powers is entitled to be indemnified 
by his principal.‘’ This obligation is not peculiar to these rare 
cases of agency, but is an instance of a general principle: ‘‘ Where 
the plaintiff has been compelled by law to pay, or, being compellable 
by law, has paid money which the defendant was ultimately liable 
to pay, so that the latter obtains the benefit of the payment by the 
discharge of his liability; under such circumstances the defendant 
is held indebted to the plaintiff in the amount ” “*—a principle 
quoted and ‘acted upon by Lord Wright in Brook’s Wharf v. Good- 
man.** In the latter case Lord Wright clarified the basis on which 
this obligation rests; avoiding the terms “‘ implied contract ” and 
“ constructive contract,” he asserted ‘‘ The obligation is imposed by 
the court simply under the circumstances of the case and on what 
the court decides is just and reasonable, having regard to the 
relationship of the parties. It is a debt or obligation constituted by 
the act of the law, apart from any consent or intention of the parties 


4* Winfield, Provinos of the Law of Tort, pp. 166-7, and Law of Quast-Contracts, 
p. %9. 

1: I> Reading v. The King [1048] 2 K.B. 268, at p. 275, D 
“then was) transcended the old boundaries and classified e a as 
belonging to the ‘' category known as restitution " 

47 Notara v. Henderson (1872) L.R 7 Q.B 225, at p. 288; The RE (Cargo 

ex) Gaudet v. Brown (1878) L.R. § P.C. 134, at pp. 164-5 ; Great Northern 

Ry. Vv. Swaffleld (1874) L.R. 9 Exch. 182, at pp. 186 and 188. 

48 y stated in Leake on Contracts, and eventually edopted by naan 
O.J. in Moule v. Garrett, L.R. 7 Ex. 101, at p. 104. 

as [1987] 1 K.B 884. 
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or any privity of contract.” *° In short the duty of a principal to 
indemnify his agent may be quasi-contractual.** 


IV. AGENCY AND TORT 

An agent who acts gratuitously on behalf of his principal is 
bound to use reasonable care; failure to do so renders him 
liable to an action for damages.°? ‘This liability is not peculiar 
to agency, but is an instance of the long-established principle of the 
law of torts, that while a volunteer cannot be compelled to carry 
out his promise made to another, yet if he does perform it so care- . 
lessly as to injure that other person he is liable to an action for 
damages.” It is accordingly a species of the tort of negligence. 
However, when it happens that there is a contract of agency, this 
duty to use reasonable care is generally incorporated into the 
contract as an implied term. Thus in the vast majority of cases of 
agency the duty operates as a contractual obligation.” 

An agent who holds goods or land on behalf of his principal 
must hand over such property to him on demand; otherwise he is 
liable in tort for conversion, or to an action'for thé recovery of 
land. The rules, that the possession of the agent is the possession 
of the principal so that the principal’s title is not extinguished by 
lapse of time when the property is in the agent’s hands,** and that 
an agent may not dispute the title of his principal,** are rules of 
law imposed on agents to protect their principals’ interests, and are 
not derived from particular agreements between principals and 
agents. 

V. Tax Nature OF AGENCY 
This examination of agency law so far has disclosed substantial 
grounds for the assumption that the normal incidents of the agency 
relation arise primarily by operation of law. The various duties and 
disabilities noted which normally attach to principal and agent 
were formerly enjoined on the parties, to a large extent by courts 


50 Ibid., at p. 545. 
51 A. T. Denning, 55 L.Q.R., at p. 64. f 
53 hi v. Cov (1708) 1 Esp. 75; Donaldson v. Haldane (1840) 7 Ol. 
& Fin. 762. 
53 The Carpenter's Case (1409) Y.B. 11 Hen. IV f. 88, pl 60;-Coggs v. Bernard 
(1708) 2 Ld.Raym. 909, atp 918, per Holt O.J.; ss V. Gatward (1708) 5 
T.R. 148, at p. 180, per Ashurst J.; Beal v. 9. Devon Ry. (1864) 8 H. & O. 
887, at pP. Bi. mpton J., for the Court of Exchequer Chamber. . 
e g., Otter FV. roh, Adams, Tatham & Co. [1958] 1 Ch. 280; Groom v. 
Crooker [1989} 1 K.B. 104 In the latter case tt LJ., at p. 2, went so 
far as to assert that no such common law-duty attached to a solicitor except 
under contract, an extreme view which can a ae Insintamed in the teeth 
of the authorities cited in notes 62 and 58. e opinion of Lord Haldane 
L.C. ın Nocton v. Ashburton [1914] A.C. 982, at p. 056, to the effect that a 
breach of duty to use reasonable osre on the PLS pence a 
either contractual or tortious lability was preferred by Upjohn J. in Otter's 
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55 Lyell v. Kennedy (1880) 14 App.Cas. 487. 
56 Dizon v. Hamond (1810) 2 B. & Ald. 810. 
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of equity under the doctrine of fiduciary relations, and to a lesser 
extent by courts of common law under the doctrines of quasi-con- 
tract and tort. Nowadays we can regard these incidents as an 
amalgam of rules imposed on the parties by law. But this dis 
cussion of the connection between agency and the doctrines of 
fiduciary relations, quasi-contract and tort has drawn attention 
only to the technical legal doctrines employed by the judges in 
working out the detailed rules controlling the relation of principal 
and agent. It has not provided the answer to the cardinal ‘question 
—why the judges have invoked these doctrines. It remains there- 
fore to attempt to state the essence of the relation of agency, and to 
explain why these incidental rules have been evolved. 

A useful line of investigation is to seek the essential characteristic 
of agents. The term ‘‘agent’’ is used in ordinary speech to 
describe any person who acts on behalf of another. > But the term 
“ agent ” in law certainly has a more restricted meaning. A legal 
agent has often been defined in terms which denote the whole range 
of persons who act for and with the authority of others," and the 
judges have often used the term loosely with this denotation.** 
But the decided cases, in which the question whether a given person 
was an agent stricto sensu has been at issue, indicate that even 
these definitions are too wide. For example, in Foley v. Hill* 
the question came before the House of Lords whether a banker 
who simply received moneys from his client and credited them to 
the client’s account was the agent of his client. It was held that 
in such cases a banker is not an agent, but only a debtor of his 
client. Yet the man in the street would readily agree that a banker 
who takes his money and credits it to his account, acts on his 
behalf and with his authority. In this case Lord Brougham drew 
a valuable distinction between case (a) where a banker simply 
receives money from his client on condition of paying it back when 
asked for, and case (b) where the banker receives, say, exchequer 
bills from his client, and the banker undertakes to receive interest 
on them, or to negotiate them and to credit the proceeds to the 
client’s account : only in case (b) is the banker the agent of the 
client.*° The distinction is surely that only in case (b) has the 
banker the ability to alter the client’s legal relations with others. 
Further, in Towle & Co. v. White," the question came before the 
House of Lords whether N was an agent of T on the following 
facts: T supplied N with goods along with a price-list; N was to 
dispose of the goods to customers if he could; N was not obliged to 
pay for the goods unless he disposed of them; N was to return a 


57 eg., ın the first ten editions of Bowstead on Agency an agent 1s defined as “a 
person having express or implied authority to represent or act on behalf of 
another person.” Cf. Halsbury's Laws of England, 8rd ed., Vol. I, p. 148. 

58 6.g., Beal v. S Devon Ry. ) 8 H. & O. 837, at p. 841, per Crompton J. 

E9 (1848) 2 H.L.0, 28. 

€ Ibid., at p. 44. 

$1 (1878) 29 L.T. 78, affirming Re Nevill, ex p. White (1871) 6 Ch.App. 807. 
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monthly account of sales actually made, and to pay for the goods 
at the price-list rates; N in fact had the goods dyed and sold them 
to customers at his own price, without informing T of the names 
of the customers. Lord Selborne L.C. approved of the following 
testa as to whether an agency existed : Would T be liable in contract 
to the ultimate purchaser, X? Would T be competent to sue the 
ultimate purchaser, X? Could the persons whom N employed to 
dye the goods sue T for costs? Since the answer to all the tests 
was *‘No,’? it was held that N was not the agent of T, but a pur- 
chaser from T.® Lord Selborne’s tests come to this: had N the 
power to alter T’s legal relations with other persons? If so, he is 
an agent. These authorities point to the essential characteristic of 
an agent. 

The essential characteristic of an agent is that he is invested with 
a legal power to alter his principal’s legal relations with third 
persons ** : the principal is under a correlative liability to have his 
legal relations altered. It is ‘submitted that this power-liability 
relation is the essence of the relationship of principal and agent. 
The rules which normally attach to the parties, the normal inci- 
dents of the relation, are ancillary to this power-liability relation. 
To satisfy principals’ claims in a myriad of cases the judges have 
imposed on agents certain rules constituting safeguards against the 
abuse of their powers. To satisfy agents’ claims for reimbursement 
the judges have granted certain rights to agents. But the parties, 
the best judges of their own interests, may exclude these normal 
incidents of the relation by their agreement. 


62 Ibid., at p. 79. 

& The theory that the essential characteristic of an agent is that he holds a 
wer to alter his prinorpel’s legal relations with others was advanced first 
y Hohfeld: ses Fundamental Legal Conceptions, at p. 58. It was developed 

iced i 29 Yale L.J. pp. 859-05. It ıs one of the bases of the American 
tatement of the Law a Anoy: § 12 states that an essantial character- 
istic of the relationship of agency ıs thet ‘‘ an agent or apparent agent holds 
a power to alter the legal relations between the principal and third person and 
between the principal and himself.'') Falconbridge, ın 17 Can.Bar Rev. 248, 
discusses the whole law of agency in terms of agent's power. Bot only 
a few Enghsh text-writers have appreciated this theory. Salmond expressed it 
in his draft of the Law of Contracts: see Salmond é Winfleld, pp. 388-40: 
(‘‘ An agent is a who is authorised by law to exercise on behalf of 
another person, called his ee a any power posseased by that other person 
. of doing any act Galea Montrose pted ıt in The Basis of the 
Power of an Agent in Cases of Actual and Apparent Authoniy, 16 Can.Bar 
Rev. 757. Powell has now adopted it in his Law of Agenoy (1952). But 
neither Hanbury in his Prinotpiss of Agency (1052), nor Bowstead nor his 
editors, nor the editors of the third edition of lsbury's Laws of Englapd 
have referred to this theory. The Enghsh judges have occasionally described 
an agent as See, such a power: e.g., Bowen L.J. in Read v. Anderson 
rises 18 Q.B.D. 779, at p. 782; Wright J. in Lamb v. Gornng Brick Co. 
TA 1 K.B. 710, at p. 718; Lord er ın Salford Corporation v. Lever 
1891] 1 Q.B. 168, at pp. 1746; Mellsh LJ. in Parker v. MoKenna (1874 
“LR. 10 96, at p. 125; Romilly M.R. in Panente v. Lubbock (1855) 
Beay. 588, at pp. 507-8; Lord atson ın Situmore V. Breen (1886) 12 
App.Cas. 608, at pp. 704-5. 
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This power-liability relation, which, it is contended, is the 
nucleus of the relation of principal and agent, needs to be examined 
more closely. A power-liability relation is one of the fundamental 
legal relations.‘ It exists between two persons, A and B, when 
A has the ability, conferred on him by law, by his own acts to 
alter B’s legal relations. Agency is but one of the numerous kinds 
of power-liability relations recognised in our legal system. The 
distinctive feature of the agency power-liability relation is that the 
power of the one party to alter the legal relations of the other party 
is a reproduction of the power possessed by the latter to alter his 
own legal position. In other words, the power conferred by law 
on the agent is a facsimile of the principal’s own power. This is to 
be inferred from the main principles of the law of agency, notably 
the following: when an agent acts on behalf of his principal in a 
legal transaction and uses the principal’s name, the result in law 
is that the principal’s legal position is altered but the agent him- 
self drops out of the transaction : persons who are not themselves 
sui juris may nevertheless have the power to act as agents for 
persons who are: the power of an agent to bind his principal is 
limited to the power of the principal to bind himself: if the powers 
of the principal to alter his own legal relations are ended by his 
death, insanity, or bankruptcy, the agent’s powers are terminated 
automatically, This manifest similarity between the principal’s 
capacity to perform acts in Jaw and his agent’s capacity to perform 
them for him was formerly rationalised, as' Holmes has explained,* 
by the fiction that principal and agent were one person in law. 
Pollock’s analysis was more penetrating: ‘* by agency the, 
individual’s legal personality is multiplied in space.” '** Seavey 
went to the heart of the relationship of principal and agent when he 
wrote: “it [agency] is... the result of a grant of power by the 
principal.” ‘* Salmond expressed the same idea when he described 
agency as ‘‘a grant of authority,” * though the use of the term 
“ authority ” is unfortunate.** 

At this juncture it is tempting to define the relation of principal 
and agent as that existing between two legal persons, P and A, 
- when A is invested with a legal power to alter P’s legal relations 


$4 Salmond, dled preg 10th ed., pp. 241-4; Hohfeld, Fundamental Legal 
Conceptions, p . 60-60. 

es Agenoy, 1 Harv. LR. 845, 5 ibid, 1. 

6¢ Pollock on Contract, 18th ed., p. 48. 

87 90 Yale L.J. 859, at p. 888. 

$? Salmond and Winfield, Law of Contracts, p. 340. 

+ The term ‘‘ power ’’ is not a synonym for “ authority.’ A er is & legal 
concept. 1% connotes the ability of a parson to alter legal tions by doing 
some act: an agent's power is such en ability existing m the eyes of the lew. 
Authority js a matter of fact: it connotes that one person hes given instruc- 
tioma Gr De eee oe 0 Rai eee The legal a ute of an 
agent, his power, may be called mto sg Pas rv eure Ror 
cipal’s authority to act, but it may be into being by other facts, such 
as the necessity of the case 
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which is a facsimile of the legal power possessed by P himself, and 
further to proceed to distinguish the relation from such other 
special legal relations as master-servant and trustee-beneficiary on - 
the simple ground that in the latter relations this power-liability 
nexus is not essential. But in common lew special legal relations 
are not to be confined within the strait-jackets of definitions; 
elegantia juris may be achieved only at the expense of the dynamic 
element in our law. Moreover the distinctions between agency and 
these other special legal relations cannot be so sharply drawn. 
Suffice it to assert that in mid-twentieth-century English law the 
nucleus of the rules in the doctrine of principal and agent is this 
power-liability relation. 

Finally, it remains to restate the normal incidents of agency 
in terms which establish their connection with this essential power- 
liability relation. 

l. An agent is bound to use reasonable care in the exercise of his 

“power.’® This is a comprehensive obligation which includes 

duties to use diligence, to employ skill, to act according to 
the usage of particular trades," and to give the principal 
correct information.” 

2. An agent is bound to obey the lawful instructions given to 
him by his principal concerning the exercise of his power 
as agent."? 

8. An agent is under a duty to make no profit out of any trans- 
action connected with his power as an agent, without the 
approval of his principal.” 

4. An agent is bound to make a full disclosure of any personal 
interest he may have in any transaction which he has the 
power to effect as agent." Accordingly an agent is disabled 
from contracting on his own account with -his principal, so 
long as he retains the character of agent.'¢ 

5. An agent is under a duty to hand over to his principal on 
demand any property, whether money, goods or land, which 

' he has received in his capacity as agent."’ The agent is 
disabled from disputing his principal’s title to such property, 


TO Les v. Walker (1878) L.R. 7 O.P. 191; Stwmore v. Breen (1886) 12 App.Cas. 
698 


71 Solomon ¥ Barker (1862) 2 F. & F. 728. $ 

T2 Cassaboglu v. Gibb (1882) 11 Q B.D. 797. 

1s Fray v. Voules (1859) 1 E. & B. 899; Smart v. Sandars (No. 1) (1846) 8 O.B. 
380; Jarvis v. Moy [1988] 1 K.B. 899. In all these casos there was a 
contract between the parties and the courts treated this duty as contractual 
In the latter case the Court of Appeal decided that the duty of a stockbroker 
to obey his clent's instructions con the purchase of shares was a 
contractual duty for the p of the ouat Courts Act, 1919, s. 1L 
Nevertheless it is submitted t the 7 attaches evan to agents who act 

tuitously. Of. Restatement 44 4genoy, 3$ 14, 878d, 885b. 

T4 Parker v. MoKenna (1874) L.R. 10 Gh. 

TS Rothschild v. Brookman (1881) 2 Dow. & Cl. 188. 

Të Bentley V. Craven (1858) 18 Beav. 76. 

TT Harsant v. Blame, MoDonald 4 Oo. (1887) 58 L.J Q.B. 511. 
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either by setting up his own title" or that of a third 
person.” 

6. An agent who has the power to purchase property for his 
principal and in fact purchases the property in his own name, 
becomes the trustee of that property for the benefit of his 
principal. *° - 

7. An agent who receives money or goods from or for his 

principal in the course of his agency is bound to keep that 

property separate from his own and that of others,*’ unless 
there is a trade custom to the contrary. 

8. An agent who has the power to effect several or complex 
transactions for his principal is under a duty to render 
accurate accounts to his principal on demand.” 

9. An agent is bound to act in the best interests of his principal." 

10. An agent owes a duty to his principal, both during and after 
the period of agency, not to make use of materials or confi- 
dential information acquired in the course of his agency in 
a manner detrimental to his principals interests," 

1l. An agent is under a duty to disclose to his principal any 
information he possesses which is likely to mfluence the 
principal’s judgment in agency transactions ** or transactions 

. inter se.** 

12. When an agent has promised to exercise his power, and the 
principal has relied on the promise, and the agent fails to do 
so, he is bound to inform the principal of the fact within 
a reasonable time.** 

18. An agent is disabled from delegating his powers toa sub-agent 
‘unless his powers extend to the appointment of a sub-agent.** 

14. A principal (as well as an agent) has the power to terminate 
the relation of agency at wil." 

15. An agent has a right to an indemnity from his principal 
against losses and liabilities which he may suffer in the course 
of his agency.** 


Te Dizon v. Hamond (1819) 2 B. & Ald. 810. 
79 rare Mals [1987] 2 K.B. 142. Exceptionally an agent TORS 
TE a a ee Biddle v. Bond (1866) 6 


60 oe y. Nuttall (1890) 1 Huss. & M. 58; (1884) 2 Myl. & K, 810. 

81 Burdick v. Garnock (1870) L-E. 5 Ch. 388. 

t2 Pearse V. Green (1810) 1 Jao. & W. 185. 

#3 Harrods, Lid. v. Lemon [1981] 9 K.B. 157. 

ett Lamb v. Hoans [1808] 1 Ch. 918; Nordisk Insulinlaboratormm vV. ate 
Products, Ltd. (C. L. Benoard, 1984, Ltd.) [1052] 2 All B.R. 1040; [1058] 
2 W.L.B. 878. 

85 Keppal v. W necer ae 1 E.B. 577. 

1e Demmara Bauriis Co. v Hubbard [1928] A.O. 678. 

tT Oallandsr v. Osirichs (1888) 6 Scott 761. 

t De Bussohe v. Alt (1877) 8 Ch D. 288. 

88 Smart v. Sandars (No. 2) (1848) 5 C.B. 905, at p 916, pet Wilde O.J. 

2% Adamson V. Jarvis (1827) 4 Bing. 66. 
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. 16. An agent has a right to retain: possession of goods and chattels 
belonging to his principal until his right to an indemnity (or 
to remuneration) is satisfied.** 

The principles underlying these rules are that an agent is not 
to be permitted to misuse the power with which he is invested, 
and that he is entitled to reimbursement for necessary expenses. 

Prima facie these rules apply to principals and agents whenever 
the relation of agency is created. But in particular cases some of . 
them may be excluded by abnormal circumstances, such as the fact 
that the agent is an infant, or that the relation is not fiduciary, or 
that it has only been created by ratification or under necessity, or 
that it is for the purpose of doing an unlawful act. Further, these 
incidents may be excluded from a particular relation by the agree- 
ment of the parties to the contrary. Besides, when it happens that 
a contract accompanies an agency the parties may exclude, vary, 
adopt, or add to these normal incidents of the relation, 


F. E. Downicr.* 


°1 Kruger (Oruger) v. Wiloow (Wtleocks) (1754) 1 Keny. 82; Amb. 252. 
* M.A. (Oxon, Dubl), Barrister-at-Law, Lecturer m Inw at Trinity College, 
University of Dublin. 


BANK PASS BOOKS AND STATEMENTS 
I 


Tax late Dr. Hart in his Law of Banking ' wrote: 


“Tt is... clear that the receipt by the customer of the pass 
book containing an entry of the balance together with the 
cashed cheques debited therein, and the return of the former 
to the banker without objection being raised to any of the 
entries, does not amount to a settlement of account in respect 
of those entries; and that the mere omission on the part of 
the customer to examine the entries and cheques with business- 
like promptitude and care does not constitute negligence.” 


Two distinct propositions are involved here: (a) the receipt .and 
return of the pass book do not constitute a settled account between 
banker and customer, and (b) the customer is under no legal duty 
to examine his pass book. 

There are comparatively few reported cases which support these 
propositions, and it is open to the House of Lords to review them. 
The oldest case which may be said to support them is no earlier 
than 1890 and that was strongly criticised by contemporary writers.” ` 
The courts in the United States have laid down rules governing this 
aspect of the relationship between banker and customer which are 


more favourable to bankers than those enunciated by Hart.? 


From time to time bankers in this country are faced with heavy 
losses when customers discover—sometimes after some years have 
elapsed—that their accounts have been debited with forged cheques. 
As a general rule, a bank has no defence in this type of case to an 
action by a customer claiming a declaration that his account has 
been wrongfully debited*: in fact such claims are usually settled 
in full by the bank concerned. It is not surprising that the banks 
regard this as unjust—particularly in cases where the customer has 


“ee 1981, p. 262. See also Lord Chorley, Law of Banking, 8rd ed., 1950, 


es 4948, ee poten 
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silent, with the result that the bank's position has been prejudiced: see 
Greenwood v. Martins Bank, Ltd [1989] 1 K.B. 371, C.A.; affirmed [1988] 
A.O. 5l. Furthermore, the effect of ar J.’s decision in Brewer V. 
oF estminstor Bank, Ltd. [1952] 2 All E.R 650 seems to be that aed one 
of two parties to ® joint account forges the other's signature on ch 
drawn upon the account (the mandate expreasly providing that the bank s 
honour only pitas lve Seep by both h parties), "he other party cannot succeed 


Dr. Goodhart m 68 L.Q.R. he 48, an ee Oi 
16 M.U.R. (19658) : appeal was settled in court on terms 
favourable to the mnocent Pih acoount holder: see The Times, eas 
1958, and æ second note by Dr. Goodhart in 69 L.Q.R. (1958) 15 
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received his pass book on many occasions and could have detected 
the forgeries at an early stage, if he had only taken the trouble to 
examine -his pass book. As a rule the forgeries are skilfully 
executed: the usual method is to trace them from genuine signa- 
tures. This means that they cannot possibly be detected in the 
ordinary course of banking business. The aid of a microscope or 
photographic enlargements of the signatures are normally essential 
in order to determine whether the signatures are genuine or forged. 

Bankers have not unnaturally asked themselves whether the 
House of Lords would be likely to adopt the views of Hart quoted 
above, or whether the House could be persuaded to lay down rules 
similar to those enunciated by the Supreme Court of the United 
States. The purpose of this article is to explore these questions. 


H 


The leading case in support of Hart’s statement of the law is 
Chatterton v. London and County Bank.’ A customer had had 
his pass book and paid cheques from his bank week by week, usually 
fetching them himself. He went through the pass book, ticking 
the debit items (which were called out to him from his ledger by 
a confidential clerk), and returned the book to the bank. After 
about eleven months he discovered that twenty-five of these cheques 
were not drawn by him, his signature having been forged by his 
clerk, and he claimed to have the sums in question credited to his 
account. At the first trial, the jury came to the conclusion that 
the cheques were not forged. However, the plaintiff persuaded the 
Divisional Court to order a new trial, mainly on the ground that 
the first trial was unsatisfactory. The bank appealed against this 
decision to the Court of Appeal. 

The court was composed of Lord Esher M.R. and Lindley and 
Lopes L.JJ. The proceedings were brief. There were no lengthy 
arguments as to the law. No formal judgment was delivered, the 
bank’s appeal being simply dismissed. But Lord Esher let fall 
some remarks which have had considerable influence upon this 
aspect of the relationship between banker and customer. Lopes 
L.J. was more cautious in his approach to the problem. The 
following is a verbatim extract: 


Lord Esher. Suppose [the customer] never looked at the pass 
book? 


Lopes L.J. What is the object of the book? 


5 The first Sins Deena Care G newspaper for May. 5, 1890; ethe 
e in i urt in the same newspa for July 7, 1890, 
a in Times for June 27, 1800; the proceedings the Court of Appeal, 
in The Miller for November 8, 1800; and the seoond trial in Ths Miller for 
February 2, 1901, and in The Times for January 21, 1801. Bee also Rir 
John Paget's Gilbart Lectures for 1008 published in the Journal of the 
Inststuts of Bankers, Vol. XXIV; the same author's Law of Banking, 5 ed., 
(1947), pp. 849-51; and Lord Chorley and P. E. Smart, Leadeng Casas in the 
Law of Banking (1058), p. 141. 
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Counsel. That he may examine it and see the state of his 
account, | 

Lord Esher. That may be. But supposing he does not do what 
he has a right not to do, how can that be relied on P 

Counsel. The plaintiff might have been entitled to say “I 
decline to give you any assistance; if it is my 
signature, pay; if not, you will not be authorised 
‘in paying.” But if he does not take up a merely 
negative position; if he says to the bank, either 
by language or conduct, ‘‘ That is my signa- 


ture... .” . 
Lord Esher Is everybody at liberty to send for his bank book 
(interrupting). week by, week? ` 
Counsel. Yes, and in the ordinary course of business, he 


does this in order to see that it is right. 
Lord Esher. I do not know that he does. 
Counsel. In any event, the point is a matter for the jury. 
Lord Esher. But you must not put a burden on people the law 
. never placed on them; you are putting on them the 
burden of saying, *‘ Look through thé pass book.” 
Lopes L.J. I cannot help thinking the pass book is sent for 


the purpose of examining it. š 
Lord Esher. But he is not bound to.look at it. 


The new trial took place before Mathew J., who left the following 
questions to the jury: (i) Were the cheques forged? (i) If sọ, 
did the plaintiff so act as to lead the bank to believe they might 
honour the cheques now admitted to be forgeries, and did the bank 
do so because of his acts? (iii) What were the plaintiff’s acts which 
misled the bank? In his summing up, the judge had already told 
the jury that the bank had not proved that they had been misled,’ 
and so it is not surprising that the jury, with these specific questions 
before them, found for the plaintiff. 

Lord Esher’s observations were approved by Bray J. in 
Kepitigalla Rubber Estates, Ltd. v. National Bank of India, Ltd." 
A fraudulent company secretary forged cheques drawn on the com- 
pany’s account. These forgeries were discovered within two months, 
and .although the pass book had been written up several -times 
during this period, the directors had not actually examined it during’ 
that time. Furthermore, there was evidence that each half-year 
the bank sent a form to their customer to sign acknowledging the 
correctness of the half-yearly balance. This tended to show that 
tĦe parties in this particular case did not look upon the mere return 


€&€ The Times, January 21, 1891. 
7 [1000] 2 K.B. 1010. See also Lewes Samtary Steam Laundry Co., Ltd. v. 
aroley, Bevan d Co., Ltd. (1906) 11 Com Cas. 255 at pp. from which 
it appears that the bank had alleged want of care in the examination of the 
pass o Kennedy J. as reported, omitted to deal specifically with this 
argument. 
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of the pass book without objection as amounting to a settlement 
of account. 

Leading ami for the bank, Mr. (later Lord Justice) Scrutton 
developed three arguments. First, he said that it is the duty of a 
customer to his banker to take reasonable care in the carrying out 
of his business relating to the issue of mandates; and he maintained 
that there had been no proper supervision of the secretary. Bray J. 
said he knew of no authority for this proposition, and that even 
if there was such a duty, the company had discharged it. 

Secondly, Mr. Scrutton argued that the taking out of the pass 
book from the bank and its return by the plaintiffs without objection 
amounted to a settlement of account between the plaintiffs and the 
defendants. Mr. Scrutton’s third argument was that a customer 
is bound to examine the entries in his pass book when he receives 
it, and to report any errors in.it, and if he fails to do so and the 
bank is thereby misled to its prejudice, he cannot afterwards dispute 
the correctness of the balance shown in the pass book. In this 
' respect, he submitted that Lord Esher’s observations to the con- 
trary in Chatterton’s case ought not to be followed. If the directors 
had examined the pass book, they would have discovered the for- 
geries. Thus, he argued that the plaintiffs were estopped from 
denying the correctness of the balance shown in the pass book. 
Mr. Scrutton does not seem to have pressed his second and third 
arguments seriously, no doubt because the very short period during 
which the frauds were committed and the special arrangements for 
acknowledging the correctness of the balance half-yearly were both 
difficult obstacles. 

In giving judgment for the plaintiff, Bray J. said he knew of 
no authority in this country for the “‘ settled account ” proposition. 
Referring to Lord Esher’s remarks in Chatterton’s case as reported 
in The Miller, he said*: ‘‘ That is not, of course, an authorised 
report, but one cannot read it without being impressed by the fact 
that it must have correctly stated Lord Esher’s language. At all 
events the language used seems very good sense.” 

The Kepitigalla case was followed in Walker and Another v. 
Manchester and Liverpool District Banking Co., Ltd.” In the 
latter case the plaintiffs were trustees under a settlement. One of 
them, Mr. Walker, had a clerk who forged three cheques drawn on 
the plaintiffs’ account. These were paid by the defendant bank 
and debited to the account in March, 1910, August, 1911, and 
August, 1912, respectively. Mr. Walker had been away from his 
office when the cheques were drawn, and he did not see the pass 
book between March, 1910, and December, 1912. Counsel for the 
bank admitted that there was a body of authority which he frankly 
confessed he had great difficulty in distinguishing; but he said 
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that, in view of the possibility of the case going further, he desired 
to make certain submissions. He then argued that the pass book 
constituted a stated account between the parties and that a customer 
is under a duty to examine his pass book. Channell J. gave judg- 
ment for the plaintiffs, saying that, in his opinion, the case was 
to all intents and purposes identical with the Kepittgalla case. 
There is no report of any appeal from his decision. 

Finally, in the recent case of Brewer v. Westminster Bank, 
Ltd., similar arguments were advanced on behalf of the bank in 
regard to the bank statements delivered from time to time. But 
these arguments were not pressed, because it became clear from the 
evidence that the statements had never been sent to the plaintiff: 
they had been forwarded to the other party to the joint account, 
who had in fact committed the forgeries. As regards the plea 
based on an account stated, McNair J. said he would adopt the 
observations of Bray J. on that point in the Kepttigalla case and 
added: ‘*... for the purpose of the present case it is, I think, 
sufficient to say that there was no evidence of any acceptance by 
the plaintiff of any bank statement since she never received 
tera a 

This concludes the review of the cases which support Dr. Hart’s 
propositions | cited at the beginning of this article. Attention will 
now be directed to decisions prior to Chatterton’s case. 


Ut 


The starting-point is Devaynes v. Noble ™ decided early in the 
nineteenth century. That case was concerned with the claims of 
several classes of creditors of a banking partnership, which had 
become bankrupt, against the estate of a deceased partmer. Certain 
points were referred to the master, and he prepared a report setting 

out, amongst other matters, the custom of bankers 4 | 


‘ A book, called a passage-book, is opened by the bankers 
-and delivered by them to the customer. [The master then 
stated the nature of the entries therein. or the purpose of 
having the passage-book made up by the bankers from their 
own books of account, the customer returns it to them from 
time to time, as he thinks fit; and, the proper entries being 
made by them up to the day on which it is left for that 
purpose, they deliver it again to the customer, who, thereupon, 
examines it, and, if there appears any error or omission, brings 
or sends it back to be ed, or, if not, his silence is regarded 
as an admission that the entries are correct.... The course 

ə of business is the same between such bankera and their 
customers resident at a distance from the metropolis except 
that, to avoid the inconvenience of sending in and returning the 


10 [1952] 9 All E.R. 650. 

11 [1952] 2 All E.R. at p. 656. 
816) 1 Mer. 529. 

13 1 Mer. at pp. 685-7. 
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passage-book, accounts are, from time to time, made out by 
the bankers, and transmitted to the customer in the country, 
when required by him, containing the same entries as are made 
in the passage-books . . . on the receipt of which accounts, the 
customer, if there appears to be any error or omission, points 
out the same by letter to the bankers; but, if not, his silence, 
after the receipt of the account, is in like manner regarded as 
an admission of the truth of the account... .” 


It seems clear that this aspect of the master’s report was accepted 
as correct by the court. In that part of Devaynes -v. Noble 
generally known as Clayton’s case (dealing with the appropriation 
of payments in an unbroken current account), Sir William Grant 
M.R. said in his Judgment: ‘*... the report states that the silence 
of the customer after the receipt of his banking account is regarded 
as an admission of its being correct. Both debtor and creditor 
must, therefore, be considered as having concurred in the appro- 
priation.”’ 1 ' 

In addition to Devaynes v. Noble, there are several other cases 
which support the view that a pass book passing to and fro’ con- 
~ stitutes, or is evidence of, a stated and settled account between 
banker and customer. Thus in Ea p. Randleson !* Sir J. Cross 
said: ‘‘ With regard to the pass book, it may be observed that 
bankers make up these books every year, in order to satisty their 
customers of the state of their accounts with them. The only 
inference, therefore, that can be drawn of any entry in the pass 
book is that the customer, by keeping the book, admits the state- 
ment in it to be correct.” Again in Blackburn Building Society v. 
Cunliffe Brooks & Co.'* Lord Selborne referred to ‘‘ the doctrine 
that a pass book passing to and fro is evidence of a stated and 
settled account.”’ Re 

The “settled account’? argument was one of the defences 
pleaded in Vagliano Brothers v. Bank of England.’’ The plaintiffs 
claimed a declaration that the defendants, their bankers, were not 
entitled to debit them with the amount of certain forged bills of 
exchange accepted by them and made payable at their bankers. 
Forty-three bills were,involved, and the forgeries continued over a 
period of six months. The case was tried before Charles J., and 
three grounds of defence were relied upon by the bank, First, it 
was said that the bank was protected by section 7 (8), Bills of 
Exchange Act, 1882, which provides that ‘‘ where the payee is a 
fictitious or non-existing person, the bill may be treated as payable 
to bearer.” If the bills could have been so treated, it was not 

e 


14 ] Mer. at p. 610. 
15 (1888) 2 Deac. E 541. 
1¢ (1882) 22 Ch.D. 61 at pp. 71-2. Bee also Willams v. 
W. 800; Commerotal Bank of Sootland v. Rhind, 1860 
(H.L.Bc.); and Woods v. Thiedemann (1860) 1H & O. 478 at pp. 4 
17 (1880) 29 Q.B.D. 108; affirmed by O.A. Q.B.D. : 
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disputed that the bank would have been justified in debiting its 
customer, ‘This point was decided by Charles J. against the bank. 
Secondly, it was argued that there was such negligence on the part 
of the plaintiffs as to be in léw the direct cause of the loss of the 
money. This, too, failed. Finally, it was argued that the pass 
book constituted an account stated between the plaintiffs and the 
defendants, which, it was urged, could not be opened. Woods v. 
Thiedemann** appears to have been the only authority cited in 
support of this argument, which Charles J. rejected in the following 
words: **. . . at the time the book was balanced the frauds of 
Glyka had not been discovered; and when the discovery was made 
I do not see any reason why the items debited should not be 
questioned.’ 1” 

The bank’s appeal was dismissed by the Court of Appeal. In 
the Judgment of the majority,”° it was held that the bank was not 
protected by section 7 (8) of the 1882 Act and that the plaintiff had 
not been guilty of negligence imniediately connected with the 
transactions so as to disentitle him to recover. Dealing with the 
argument relating to the pass book, the court said’: 

“The plaintiff from time to time received from the bank 
his pass book, with entries debiting the payments made, for 
which the bank sent the bills as vouchers, which were retained 
by the plaintiff when he returned without objection the pass 
books. It was contended that this was a settlement of account 
between him and the bank, and that he had been guilty of such 
negligence with respect to the examination of the vouchers as 
would have prevented him from being relieved from this settle- 
ment of account. But there was no evidence to show what, as 
between a customer and his banker, is the implied contract as 
to the settlement of account by such a dealing with the pass 
book, or that, having regard to the ordinary course of deali 
between a banker and his customers, the plaintiff had done 

‘ anything which can be considered a neglect of his duty to the 

bank or negligence on his part.” š 

This was the first occasion upon which any court had suggested 
that evidence as to the implied contract between a customer and 
his banker as regards the pass book should be adduced. Devaynes 
v. Noble (which was not cited before the trial judge, or the Court 
of Appeal, or the House of Lords) would surely have been relevant 
on this point, for in that case the custom had been proved to the 
satisfaction of the court: the banker enters up the pass book and 
hands it to the customer who examines it, “ and, if there appears 
apy error or omission, brings or sends it back to be rectified, or, if 
not, his silence is regarded as an admission that the entries are 


18 (1869) 1 H. & O. 478. 

19 22 Q.B.D. at p. 127. 

20 Cotton, Lindley, Bowen, Fry and Lopes L.JJ. Lord Esher M.R. dissented on 
the ground that, m his opinion, s. 7 (8), Bills of Exchange Act, 1882, applied. 

21 93 Q.B.D. at p. 268. 
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correct... .°? 77 And it is a firmly established principle of English 
law that once a particular custom has been judicially recognised, it 
becomes incorporated in the common law and no evidence of any 
different usage will be admitted by the courts in the future.” 

In Vagliano’s case the bank appealed to the House of Lords, 
this time successfully.“ But the: appeal succeeded on grounds 
unconnected with the pass book. Of the eight judges who heard 
the appeal, only Lord Halsbury L.C. referred expressly to this 
aspect of this case. In the course of his speech, he asked 
rhetorically: ‘* Was not the customer bound to know the contents 
of his own pass book? ” 7° 


IV 


Leather Manufacturers’ National Bank v. Morgan is the leading 
case in the United States on the legal effect of pass books. A 
confidential clerk was entrusted with the task of filling up his 
employer’s cheques and counterfoils. He got various cheques 
signed by his employer and adroitly raised the amounts of'some of 
them. These he cashed, and handing the original amount of the 
cheques to his employer, appropriated the balance. The employer 
made @ practice of examining his cheque book and counterfoils 
from time to time, but the clerk seems to have had the task of 
adding up the amounts of the counterfoils; and it appears that, to 
escape detection, the clerk so manipulated the additions as to make 
the balance agree with that shown in the pass book. The frauds 
continued over a period of six months, during which the book was 
made up and returned: three times with the paid cheques. In each 
case the employer let the clerk receive and keep the book. The 
clerk destroyed the altered cheques and ‘‘ balanced ” the pass book. 
At last, the clerk being away for a day, his employer compared the 
book with the counterfoils, and the frauds were discovered. The 


23 I Mer. at p. 586. 
23 Per Lord Id m Eds v. Hast India Co. (1761) 2 Burr. 1916 at p 1222; 
per Oockburn O.J. in Goodwin v. Robarts (1875) L.B. 10 Ex. 887 at pp. 846 
and 852; Kennedy J. in Bechuanaland Roploratsion Co. v. London Trading 
Bank, Lid. [1898] 2 Q.B. 658 at Pp. 674-5. More recently the principle was 
reaffirmed by the Privy Council: Bank of Baroda,, Ltd. v. Punjab National 
Bank, Ltd. [1044] A.C. 176 at p. 188. Professor (now Lord) Chorley 
eed this cule in hin Inaugural Lecture ai ahs Unieaniey of London. 
‘‘ A usage might alter several times with developing methods of business, and 
so long as the existing useage was not challenged and thereupon declared by 
the courts there would be no difficulty, but so soon as there is a decision the 
usage becomes stereotyped in law as it stands at that particular moment... . 
The merchants are up to s point privil to be law makers, but unlike most 
others who have that power, when th ve once made s law they can neither 
re it nor alter ig’’: 48 L.Q.B. 1989) at p. 68. 
1] A.C. 107. ; 
[1891] A.C. at p. 116. The decison in the bank's favour was given by Lord 
Halsbury L.O and by Lords Watson, Herschell, Macnaghten and Morris on 
the : Y (8), Bills of Exchange Act we and by Lord 
Halsbury L.O. and by Lords Selborne, Watson and Maonaghten for reasons 
turning on the conduct of the parties. l 
46 (1885) 117 U.B. 96. i 
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employer frankly admitted that, if he had checked the book on 
any of the previous occasions, he would have discovered that his 
account had been charged with incorrect items. In the court of 
first instance, the judge practically directed the jury to find against 
the bank on the ground that the customer was under no duty to 
the bank to examine his pass book and the cheques returned with 
it. The bank appealed to the Supreme Court of the United States. 

The Supreme Court ordered a new trial. They declared that 
the view of the court below as to a customer’s obligations did not 
seem to them “‘ to be consistent with the relations of the parties or 
with principles of justice.” * The sending of the pass book by 
the customer to be written up and returned with the vouchers was 
a demand on his part to know what the bank claimed to be the state 
of his account. The return of the book with the vouchers was the 
answer to that demand, and imported a request by the bank that 
the depositor would, in proper time, examine the account 80 
rendered, and either sanction or repudiate it. The court then 
quoted the master’s report in Devaynes v. Noble,** and said it was 
as applicable to the usages of the United States as it was to the 
usages of business in London at the time it was made. Dealing 
with the arguments concerning an account stated, the court 
continued **: 

s Without impugning the general rule that an account 
rendered which has become an account stated, is open to 
correction for mistake or fraud, other principles come into 
operation, where a party to a stated account, who is under a 
duty, from the usages of business or otherwise, to examine it 
within a reasonable time after having an opportunity to do sọ, 
and give timely notice of his objections thereto, neglects 
altogether to make such examination himself or to have it 
made in good faith, by another for him; by reason of which 
negligence the other party, relying upon the account as having 
been acquiesced in or approved, has failed to take steps for his 
protection which he could and would have taken had such 
notice been given. In other words, parties to a stated account 
may be estopped by .their conduct from questioning its 
conclusiveness.’’ 

In English law it is established that a customer will be estopped 
from claiming a declaration that bis account has been wrongfully 
debited with forged cheques, provided that he actually knew of the 
forgeries and kept silent, with the result that the bank’s position 
has been prejudiced.*® But the result of the English decisions from 
Chatterton’s case onwards is that there is no positive duty on the 
customer’s part to examine his pass book and paid cheques; and if 
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there is no duty, there can be no estoppel by negligence. The 
Supreme Court made clear its view as to this aspect of the relation- 
ship between banker and customer *: 


‘ In their relations with depositors, banks are held, as they 
ought to be, to rigid responsibility. But the principles 
verning those relations ought not to be so extended as to 
Invite or encourage such negligence by depositors in the 
examination of their bank accounts, as is inconsistent with the 
relations of the parties or with those established rules and 
usages, sanctioned by business men of ordinary prudence and 
sagacity, which are or ought to be known to depositors. 

‘ We must not be understood as holding that the examina- 
tion by the depositor, of his account, must be so close and 
thorough as to exclude the possibility of any error whatever 
being overlooked by him. Nor do we mean to hold that the 
depositor is wanting in Fuad ed care when he imposes upon some 
competent person the duty of making that examination and of 
giving timely notice, to the bank, of objections to the account. 

the examination is made by such an agent or clerk in good 
faith and with ordinary diligence, and due notice given of any 
error in the account, the depositor discharges his duty to the 
bank. But when, as in this case, the agent commits the 
forgeries which misled the bank and injured the depositor and, 
therefore, has an interest in concealing the facts, the principal 
occupies no better position than he would have done had no 
one been designated by him to make the required examination; 
without, at léast, showing that he exercised reasonable diligence 
in supervising the conduct of the agent while the latter was 
discharging the trust committed to him.” 

The Supreme Court therefore held that the question whether the 
plaintiffs were estopped by the negligence of their representative 
from disputing the correctness of the account as rendered by the 
bank from time to time was a mixed question of law and fact. 
It was not proper for the case to have been withdrawn from the 
jury, and a new trial was accordingly ordered. 

There have been many reported decisions of the courts in the 
United States in which these principles have been applied. Con- 
siderations of space make it impossible to state the facts of. these 
cases."” It must suffice to say that American judges have repeatedly 
held: (a) that an account rendered by a bank becomes an account 
stated when the depositor fails, without reasonable excuse, promptly 
to examine the statement and paid cheques and to report any 
forgeries; (b) that it is the customer’s-duty to examine his state- 
ment of account and paid cheques within a reasonable period after 
receiving them, and to report to the bank any forgeries or other 
discrepancies in the amounts which he may discover; and (c) that 


31 117 U.S. at pp. 158. . 
31 The American cases are collected in the Corpas Juris and the Corpus ‘Juris 
Seoundum. Ree also Paget's Lew of Banking, 5th ed. (1947), pp. 868-9. 
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his failure to do so may amount to negligence and may estop him 
from disputing the correctness of the account. 

Sir Frederick Pollock indicated his preference for the rules which 
have been developed in the United States. In a note on the 
Kepitigalla case, he explained that in the United States, if a 
customer fails to examine his pass book and to object to any items 
therein, he may be estopped from questioning the conclusiveness of 
the account. He added: ‘‘ This seems good sense, and more 
businesslike than our English methods.’ ** 


V 

Let us assume that a bank in this country decides to try to 
persuade our courts to follow the “‘ good sense ’’ of the American 
decisions. How should such a case be presented, and what are 
the prospects of success? In view of the decision of the Court of 
Appeal in Chatterton’s case, it would almost certainly be necessary 
to take the matter as far às the House of Lords, though it is just 
possible that the Court of Appeal could be prevailed upon not to 
follow its own decision in Chatterton’s case on the ground that the 
decision was given per incuriam, without the court’s attention 
having been drawn to the earlier English authorities. 

As stated at the beginning of this article there are two separate 
propositions involved. There is the argument concerning the 
alleged duty of the customer to examine his pass book, and there 
is the ‘‘ account settled ’’ argument. 

(a) The customer’s duty to ewamine his pass book. This duty 
can arise only as a result of a term, express or implied, in the 
contract between bunker aud cuslomer. Bomo of tho foreign banks 
with offices in London and some merchant banks send to their 
customers, for signature and return, forms of reconciliation; but 
the English joint-stock banks do not make it an express term of 
the contract that their customers shall examine their pass books ` 
or statements. 

It is seldom easy to persuade a court to imply terms in a 
contract. Whether a particular term is to be implied must be 
decided by the test laid down in The Moorcock * and restated by 
Lord Wright in Lumwor (Eastbourne), Ltd. v. Cooper,*® where he 
cited with approval the following passage from Scrutton L.J.’s 
judgment in Reigate v. Union Manufacturing Co. (Ramsbottom) **: 

‘‘ The first thing is to see what the parties have expressed 

in the contract; and then an imphed term is not to be added 

e because the court thinks it would have been reasonable to have 
inserted it in the contract. A term can only be implied if it is 
necessary in the business sense to give efficacy to the contract; 


33 96 L.Q.R. (1910) 4. è 
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that is, if it is such a term that it can confidently be said that 
if at the time the contract was being negotiated some one had 
said to the parties, ‘ What will happen in such a case,’ they 
would both have replied, * Of course, so and so will happen: 
we did not trouble to say that; it is too clear.” Unless the 
court comes to some such conclusion as that, it ought not to 
imply a term which the parties themselves have not expressed.” 


The relationship between banker and customer is that of debtor 
and creditor,°’ but as Bankes L.J. said in Joachitmson v. Swisa 
Bank Corporation ** there are quite a number of “‘ implied super- 
added obligations.” Thus one of the implied terms is that money 
Jent to the banker on current account is not repayable except on 
demand.*® Another implied term is that the bank shall not (sub- 
ject to certain exceptions) disclose information concerning the 
customer’s affairs without his consent.*° These illustrations show 
that the courts have not declined to recognise implied terms in the 
contract between banker and customer where they consider such 
terms are necessary to give efficacy to the conttact.*! 

To enable the. court to recognise an implied term that the 
customer shall exercise reasonable care in the examination of his 
pass book and paid cheques, evidence should be adduced as to the 
purpose of the pass book. Sir John Paget indicated the correct 
method of approach in his Gilbart Lectures in 1908“: 


“It simply amounts to this, that you would have to say on 
oath that in ordinary cases banker and customer recognise that 
the object with which a customer receives his pass k and 
paid cheques is that he may check his account, and verify the 
items, particularly on the debit side, therein appearing, and 
that it is the understood thing that if there is any item he 
disputes, he should draw’ the bank’s attention to it before or at 
the time he returns the pass book to the’banker.”’ 


Paget’s suggestion will require to be modified to take into account 
the fact that at the present day statements have largely replaced 
pass books. 


Probably the most serious weakness of evidence of this nature 
is that it is inadequate, as the court might say: ‘It may well be 
true that bankers look upon pass books or statements as serving 


37 Foley v. Hull (1848) 2 H.L.Cas. 28. 
€ [1921] 8 K.B. 110 at p. 119. 

38 Joaohimson v. Swiss Bank Corporation, spra. 

40 Tourmter v. National Provincial and Umon Bank of England [1924] 1 K.B. 
461. 

41 In Brewer v. Westmenster Bank, Ltd. [1952] 2 All E.R. at pp. 65548, 
McNair J. declined to hold that where two customers open a joint account it 
is an implied term of this jomt contract that each,customer will act honestly 
in relation to the working of the account and, ın particular, will not decerve 
the bank by fraud. 

42 Published in the Journal of the Institute of Bankers, Vol. XXIV (1908), p. 280. 
In ade case (supra) the Court of Appeal pointed ont that no evidance 
as to the implied contract between a customer and his banker as regards the 
pass book had been adduced: see ante, p. 47. 
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this purpose, but before we would recognise an imphed term to this 
effect, we would require evidence that customers also look upon 
them in the same way; for as Scrutton L.J. pointed out, in effect, 
an alleged implied term must be within the minds of both parties 
to the contract.” In view of this possibility, it would be advisable. 
to obtain evidence from a number of customers as to their practice 
in regard to statements sent to them by their bankers. 

If satisfactory evidence of this nature were available, it would 
enable our courts to hold (as the courts in the United States have 
done long since) that there is an implied term in the contract 
imposing upon the customer the duty of examining his pass book 
or statement within a reasonable period. Disregard of this legal 
duty whereby loss resulted would amount to negligence on the part 
of the customer. Once this is established it would seem to follow 
that the customer must bear the loss. There are two ways of 
arriving at this result, both of which were explained by Lord 
Finlay L.C. in London Jotnt Stock Bank v. Macmillan and 
Arthur.“ It will be remembered that in this case the drawers of a 
cheque had filled in the amount so carelessly that a fraudulent 
clerk was able to increase it. Lord Finlay said : 


“ The duty which the customer owes to the bank is to draw 
the cheques with reasonable care to prevent forgery, and if, 

ing to neglect of this duty, forgery takes place, the customer 
is liable to the bank for the loss.... It may be put in various 
ways. Sometimes it has been said that an estoppel is created, 
and that as the negligence of the customer enabled the clerk to 
alter the amount to that which the banker paid, he is estopped 
from disputing the anthority of the banker to pay. Sonens 
it has been said that the payment must be allowed in account 
with the bank in order to avoid circuity of action, the customer 
being liable to the bank for his negligence. ... In whichever 
of these ways it may be put, the ground is really one and the 
same—as the negligence of the customer caused the loss, he 
must bear it.” 


Although it is easy enough to see that the. failure of the 
customer to draw his cheques with reasonable care to prevent 
forgery was the cause of the loss in Macmillan’s case, it is perhaps 
not so clear that the failure of the customer to examine his pass 
book or statement is the cause of forged cheques being debited to 
the account. It might be argued that the forged instruments should 
be divided into two categories: the earlier ones in respect of which 
the customer’s inactivity is in no sense a “‘ cause,” and the later 
ones which would never have been debited if the customer had 
exercised due care. If this argument succeeded, it would mean 
that the bank would be successful in resisting part only of the 
customer’s claim. 


48 [1918] A.O. T77 at pp. 7884. 
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(b) The ‘“‘ settled account” argument. The expression 
“ account stated ’? has several meanings,** but the meaning of the 
term which is relevant here was explained by Lord Wright in 
delivering the judgment of the Privy Council in Firm Bishun 


- .Chand v. Seth Girdhari Lal and Another“ : 


s =. . the essence of an account stated is not the character of 


the items on one side or the other, but the fact that there are 
cross items of account and that the parties mutually agree the 
several amounts of each and, by treating the items so Agreed 
on the one side as discharging the items on the other side pro 
tanto, go on to agree that the balance only is payable. Such 
a transaction is in truth bilateral, and creates a new debt and a 
new cause of action. . . . The account stated is accordingly 
binding, save that it may be reopened on any ground—for 
instance fraud or mistake—which would justify setting aside 
any other agreement.”’ 


In this case the appellants carried on business as moneylenders 
in India, and the suit was brought on an account stated. Lord 
Wright observed that the closest parallel to the facts presented 
in the appeal was that of accounts between’ banker and customer. 
He continued **: 


“í Tt has not been doubted that in law there can be a settled 
or stated account between banker and customer: what has 
been questioned is whether the acceptance by the customer 
without protest of a balance struck in the pass k constitutes 
a settled account, but the question has had reference merely to 
the issue whether such a settlement can be inferred as a matter 
of fact from the passing backward and forward of the pass 
book. The legal competence of such a settlement, if made, is 
not questioned.”’ 


Lord Wright then referred to Lord Selborne’s remarks in Blackburn . 
Building Society v. Cunliffe Brooks & Co., and to the judgment 
of the Court of Appeal in Vagliano’s case,** and he concluded **: 
“ Tt is clearly involved in these observations that there can in law 
be a settlement of account as between banker and customer, and 
that this is the law is constantly assumed and acted upon in 
practice.” 

Lord Wright did not refer to Devaynes v. Noble, where the 
master set out in his report the custom of bankers in relation to 
the pass book." This case is clearly important to the “f account 
stated ” argument, because it supports the view that if the customer 


44 They were the subject of a detailed examination hy Viscount Cave in Cafrsllo 
Tank Steamshep Co., Lid. v. Alerandria Engineertng Works (1921) 88 T.L.B. 
184 at p: 148. 
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does not raise objection to the account within a reasonable time, it 
then becomes impossible for him subsequently to claim that it may 
be reopened. In this connection the Supreme Court of the United 
States recognised that an account stated is open to correction for 
mistake or fraud, but held that other principles apply where a 
customer neglects to examine, within a reasonable time, an account 
sent to him by his bank.** 

In spite of the fact that the custom was judicially recognised m 
Devaynes v. Noble, it would be prudent to be in a position to prove 
it de novo. The evidence required is really the same as is needed 
to establish the implied term that the customer shall exercise 
reasonable care in the examination of his pass book or statement."? 

The most serious practical difficulty of establishing’ the ‘* account 
stated ’’ argument is probably the increasing tendency to replace 
pass books with statements. Lord Chorley and Mr. P. E. Smart 
have pointed out that ‘‘ the statement is not returned tọ the bank, 
and in the absence of such return it seems impossible to attempt to 
establish that degree of agreement which is essential to the account 
stated.” ** It may be that this goes too far, inasmuch as it seems 
to ignore the master’s report in Devaynes v. Noble. It is clear from 
that report that statements and not pass books were used at that 
‘time for customers resident at a distance from the metropolis, and 
that on receipt of the account, ‘f the customer, if there appears to 
be any error or omission, points out the same by letter to the 
bankers; but, if not, his silence, after the receipt of the account, 
is in like manner regarded as an admission of tHe truth of the 
account... .’? ** 


CONCLUSION 


The legal effect of pass books or statements forms an important 
aspect of the relationship between banker and customer. It seems to 
be the only important aspect of that relationship where the English 
courts and the courts of the United States have differed funda- 
mentally. That there should be this divergence is surprising, 
because both legal systems are based upon the common law. 

This divergence is not necessarily permanent. The House of 
Lords, upon a full review of the authorities, might well decide to 
dissociate itself from the views of Lord Esher in Chatterton’s case. 
On the one hand, it is seldom that the final court of appeal will 
disturb a precedent which has been followed and acted upon for 
over sixty years. On the other hand, Lord Esher’s remarks in 
Caéatterton’s case were severely criticised by Mr. Thomas Beven, 
an authority on the law of negligence, and by Sir John Paget, an 
authority on the law or banking.” 


51 See ants, p. 40. 53 See ants, pp. 52, 58. 
53 Leading Cases ın the Law of Banking, p. 148. 54 Bee ante, p. 46. 
ss Beven wrote: ‘The case in the Court of Appeal seems to have been dealt 

with in the boisterous manner of Lord Esher's latter days. . . . In his 
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Perhaps the best estimate that one can make is that if a suitable 
case were taken to the House of Lords today, there would be even 
chances that the House would overrule Chatterton’s case and lay 
down rules similar to those recognised by the Supreme Court of the 


United States. J. Murs Horprn.* 


mterlocutory remarks, which were aan nese apparo unpremeditated, Lord 
Esher was prone to be most inexact in use i el Notwithstandmg, 
then, the tration in Chatterton v. London and County Bank, no lawyer 
will have much difficulty in concluding that the Emglish law as to entries in 
a pess book ıs identical with the American decisions; that there is a duty on 
the customer to mspeci his pass book, and that entries in a pass book com- 
municeted to a customer are m the nature of an account stated, which may be 
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of displaamg them": Negligence in Law, 8rd ed. (1008), p. 1277. 
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CORRESPONDENCE: 


To the Fiditor of the Modern Law Review. 


Sm, 
Tactical Irritation of Tenants 


16 M.L.R. 522 


May I suggest that it is not necessary to grope among the niceties of 
eviction, trespass and nuisance in order to find a suitable cause of action for 
such a case as Perera v. Vandiyar [1958] 1 W.L.R. 672, C.A.; and that, while 
New Zealand and other Commonwealth countries’ authorities may and should 
be adduced on occasions, on this particular occasion resort should have been 
had to history rather than to geography. 

The cause of action which I have in mind is derogation from grant. In 
Birmingham, eto., Banking Corporation v. Ross (1888) 88 ChD. 295, C.A, 
Bowen LJ. described the maxim that a grantor shall not derogate from his 
grant as “really as old, I will not say as the hills, but as old as the Year Books, 
and a great deal older.” In support of the proposition that the maxim 
applied to the facts before the court, reference could have been made to such 
decisions as Grosvenor Hotel Oo. v. Hamilton [1894] 2 Q.B. 886, C.A, and 
Aldin v. Latimer Clark, Muirhead $ Oo. [1894] 2 Ch. 487. The conduct of 
the defendant landlords in those cases was egolstical and callous rather than 
cruel and wicked, most reprehensible, or malicious (such being the descrip- 
tions applied by Evershed M.R„ Birkett L.J. and Ramer L.J., respectively), 
but if an award of exemplary damages was to be made and upheld, cleamy 
derogation from grant would have been a better basis than breach of contract. 

It may possibly be arguable whether the maxim confers a benefit to which 
a statutory tenant becomes entitled; but the reports of Perera v. Vandtyar 
are more consistent with the plaintiff having been a contractual tenant at 
the thne of the irritation, to which he appears to have reacted by barking up 
several wrong trees. . 

R. Borercaann. 


REPORTS OF COMMITTEES 


REPORT oF THE ROYAL COMMISSION ON CAPITAL PUNISHMENT, 1949- 
1958, Cmd. 8982, September 1958 


The Origin of the Commission and its Terms of Reference 


This Commission was set up in 1949 as a result of the contro- 
versy over the abolition of capital punishment and the alternative 
of dividing murder into several degrees, only the most serious of 
which would carry the capital penalty. When the House of Lords 
rejected both these proposals, the Labour Government decided 
to appoint a Royal Commission, consisting of twelve members,’ 
with Sir Ernest Gowers as chairman, charged with the duty of 
investigating ‘‘ whether liability under the criminal law in Great 
Britain to suffer capital punishment for murder should be limited 
or modified, and if so, to what extent and by what means.” They 
were also asked to inquire into the length and nature of the deten- 
tion which should apply to persons who, but for their proposals, 
would have suffered capital punishment. At a later stage, and at 
the request of the Prime Minister, they agreed to consider whether 
any change should be made in the method of execution. In the 
discharge of these duties they were specifically requested to inves- 
tigate the position in other countries insofar as it might throw 
light on these questions. 


Interpretation of the Task 

The Commission were debarred by their terms of reference from 
considering the question of the abolition of capital punishment, but 
in the course of their investigations they naturally accumulated a 
good deal of information which is just as relevant to this issue as 
to the question of limiting the scope of capital punishment, and 
they very wisely decided not to endeavour to separate this evidence 
or ‘f to draw nice distinctions in this field.” The result is that the 
report contains a great deal of material bearing on the major issue, 
which will prove extremely valuable when the matter is next 
debated in Parliament. One of the longest of the numerous 
appendices is devoted to a discussion of ‘‘ The Deterrent Value of 
Capital Punishment.” 

It is evident from the report, which extends to over 500 pages 
(including the index), of which some 200 pages consist of statistical 
tables and diagrams and other useful appendices, that the Com- 
mission have spared no effort in the discharge of what they rightly 


1 Because of the gr age of Earl Peel in November, 1950, only eleven 
persons have signed the report. 
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describe as a complex and many-sided task. They have visited 
many prison institutions in England and Scotland, and have heard 
evidence from every possible source. (The minutes of evidence 
alone provide a rich mine of information about every conceivable 
aspect of the subject.) Not only have their inquiries in Great 
Britain been very thorough, but the Commission have visited the 
United States and five western European countries in order to 
collect evidence and inspect various prison institutions at first hand. 
In addition to all this, information has been collected from the 
Commonwealth countries and several other European countries. 
` The result has been well worth the tremendous effort involved, and 
the Commission can rest content with a task well done. In their 
own words, they have taken-the opportunity of placing on record 
‘a comprehensive and dispassionate picture of the whole subject,” 
and their report deserves to be closely studied by all those con- 
cerned to make up their minds about the various issues involved. 


PROPOSALS FOR ALLEVIATING THE RIGIDITY OF THE PRESENT 
Law or Murnpre 
The report begins by considering the various ways in which the 
liability to suffer capital punishment is at present modified, namely, 
by the action of the prosecution in limiting the charge, by the action 
of juries in refusing to convict of murder in certain cases, and by 
the exercise of the prerogative of mercy. The Commission hold that 
it is most undesirable to rely upon such means to overcome the 
excessive rigidity of our law of murder which they consider to be 
its outstanding defect. They have therefore sought ways in which 
the liability to be convicted for murder might be limited and brought 
‘more closely into Hne with popular sentiment with regard to the 
sort of people who should be executed. The result is that four - 
specific proposals are made for altering the present law of murder: 

(a) the abolition of the doctrine of constructive malice, 

(b) the extension of provocation to cover mere words, 

(c) the alteration of the law relating to suicide pacts, and the 
raising of the minimum age at which a person can be 
sentenced to death, 

(d) the abolition of the M’Naghten Rules, or their extension to 
cover cases not at present included. , 


(a) The abolition of the doctrine of constructive malice 

From the point of view of the criminal lawyer, one of the most 
interesting recommendations in the report is that the doctrine of 
constructive malice, which applies to death caused by an act done in 
the commission of a felony or in resisting arrest, should be abolished. 
This doctrine has been much criticised, especially by Mr. J. W. C. 
Turner, on the ground that it contravenes one of the basic require- 
ments of criminal liability, the requirement of foresight of conse- 
quences. The Commission acknowledges the assistance they have 
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derived from Mr. Turner’s examination of the doctrine. A brief 
discussion of the “‘resisting arrest’? branch of the doctrine is 
followed by a long and detailed consideration of the felony-murder 
rule, as the other limb of the doctrine is described in the United 
States. In view of the almost equivalent importance of both limbs 
of the doctrine, and the fact that approximately equal space is given 
to each in the appendix dealing with the Development of the 
Doctrine of Constructive Malice, it is strange that so little is said 
in the body of the Report about the “‘ resisting arrest’? rule. But 
possibly this is because much of what is said about the felony- 
murder rule applies mutatis mutandis to the other rule. 

The Commission note that the doctrine of constructive malice is 
not in practice applied except to deaths caused by deliberate acts 
of violence, and they wonder what purpose is served by a doctrine 
which appears merely to cover those deaths which in the absence 
of such a doctrine would still probably be held to be murder. They 
conclude that the doctrine is still used by the judges in order to 
exclude the possibility of a verdict of manslaughter in circumstances 
where otherwise that might be open to the jury, and that considera- 
tions of public policy are at the root of the doctrine. Such con- 
siderations alone, they say, can justify such a departure from a 
subjective test of criminal liability. 

But one looks in vain in the report for any estimate of the 
significance of these considerations, despite the fact that several 
influential persons testified in favour of the retention of the doctrine 
on these grounds. Instead, the Commission appear to have been 
greatly impressed by the opinions of Lord Goddard and Mr. Justice 
Ilumphreys that tho abolition of the doctrine would involve no 
serious danger that grave offenders would be inadequately punished, 
and the Commission have felt no difficulty in recommending its 
abolition. It is true that they mention that in the United States 
they encountered “ virtual unanimity ” of opinion in favour of the 
doctrine, and that the general view there was that “‘a man who 
embarks on violent crime and sets a chain of events in motion must 
take the consequences even if some of them are unforeseen or even 
unforeseeable.” That this is not an entirely barbarous view appears 
to follow from the Commission’s desire to retain it in relation to 
accomplices who agree to the use of force by the principal offender. 
The reason given for such retention is that it would place an almost 
impossible burden upon the prosecution if they had to prove that . 
the degree of violence contemplated was such as to involve grievous 
hodily harm or an act likely to endanger life. It may well be thought 
that similar considerations apply with regard to the principal 
offender. Are the Commission trying to have it both ways? 


(b) The extension of provocation to cover mere words 


The law relating to provocation has long been regarded as 
unsatisfactory both in regard to the “‘ reasonable man ”’ test and 
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in regard to the situations which are legally recognised as provoca- 
tion situations. The Commission have felt unable to recommend 
any change in regard to the applicability of the objective criterion l 
of the reasonable man. They appear to fear that if the rule were 
changed, a bad-tempered man would have an unfair advantage 
over a good-tempered man, and would be able to secure 
acquittal of murder in circumstances where the good-tempered man 
would be convicted. They express the belief that juries ‘ not 
infrequently give weight to factors personal to the prisoner in 
considering pleas of provocation,” and point out that in any case 
there is always the prerogative of mercy ‘‘ to prevent any eventual 
miscarriage of justice.” This represents a striking, and, it is 
submitted, a regrettable departure from the high principles stated 
at the outset of the Report, but perhaps it is too soon for the 
reasonable man to disappear entirely from the criminal law. After 
all, he has only recently been ejected from the law relating to the 
defence of mistake, and it is likely that he will linger longer in 
relation to crimes of negligence such as manslaughter. 

The Commission feel much bolder when they come to the 
question whether the types of provocation recognised by law should 
be extended. They consider that mere words alone should be 
capable of amounting to provocation in the eyes of the law. They 
are not satisfled with Viscount Simon’s statement in Holmes v. 
D. P. P. [1946] A.C. 588 at p. 600, to the effect that words might 
amount to provocation if the circumstances were of a most extreme 
and exceptional character. They consider this to be too narrowly 
expressed, and that there should be no distinction between provoca- 
tion by words and other forms of provocation. It is suggested that 
this proposal goes too far in removing the matter out of the hands 
of the judge and leaving it to the jury to decide in every case 
whether the words amount to provocation. It might be better to 
provide that the judge should rule in every case whether the words 
are capable of amounting to provocation, and thns retain some 
measure of judicial control over the matter. 


(c) The alteration of the law relating to suicide pacts, and the 
raising of the minimum age at which a person can be sen- 
tenced to death 

In their endeavour to limit the scope of capital punishment, the 

Commission reviewed certain special categories of murder. As a 

result, they recommend that the law which now provides that the 

survivor of a suicide pact can be guilty of murder ought to 

amended by the creation of a new offence of aiding and abetting 
or instigating the suicide of another person, punishable with 
imprisonment for life. There is much to be said for this proposal, 
although Mr. Justice Humphreys did not think it was necessary 
to make any change in view of the availability of an alternative 
charge of attempted suicide, which is widely used at the present day. 
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The Commission did not consider that anything should be done 
in the direction of recognising mercy killings, because in their view 
“it would be impossible to define a category which could not be 
seriously abused.” The suggestion that the law should differentiate 
between the sexes and exempt women from capital punishment 
was given short shrift, although it was admitted that the idea of 
executing a woman was naturally repugnant. 
| The Commission were evenly divided on the question whether 

the age limit for capital punishment should be raised from eighteen 
to twenty-one. Six members of the Commission were in favour of 
Taising the age, and five were against. The argument in favour 
derives support from the recommendation of the Select Committee 
on Capital Punishment in 1980, from the evidence of four prison 
medical officers, and of several distinguished medical specialists. 
The five members who opposed the proposal considered that the 
right course is to deal with each case on its own merits and not to 
exclude the death penalty altogether by a rigid and arbitrary rule 
related to a particular age. There is obviously much to be said 
for this view. 


(d) The abolition of the M’Naghten Rules, or their eatension to 
cover cases not at present included 


The Commission interpreted their terms of reference sufficiently 
widely to enable them to carry out a comprehensive survey of the 
question of insanity and mental abnormality in relation to the crime 
of murder. The arguments for and against the M’Naghten Rules 
are marshalled with great clarity, both in the report itself and in 
an appendix, and the Commission come to the conclusion (with 
one dissentient, Mr. N. R. Fox-Andrews, a.c., who adds a note to 
the report explaining his views) that the present law with regard 
to the defence of insanity should be changed. The majority of the 
Commission favour abrogating the rules altogether, and leaving 
it to the jury to determine in each case whether at the time of the 
act the accused was suffering from disease of the mind (or mental 
deficiency) to such a degree that he ought not to be held respon- 
sible. There is a weighty minority opinion which holds that it 
would be unwise to leave the issue of insanity to the jury without 
any guiding rules, and favours extending the present rules rather 
than abohshing them altogether. The extension proposed would 
cover disorders of the emotion rendering the accused incapable of 
preventing himself from committing the criminal act. The report 
is ùt pains to point out that this is not the old bogy, irresistible 
impulse, in a new guise, but it is possible that opponents of any 
change may find it hard to see the difference. The minority view 
is ably stated in a memorandum of dissent. 

The Commission do not favour the introduction of any doctrine 
of diminished responsibility in English law, such as exists in 
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Scotland, but they do recommend that where mental aaan has 
deprived , a person wholly of responsibility for his conduct, it should 
excuse in exactly the same way as mental disease. 

There are a number of minor recommendations which must be 
mentioned briefly. It is thought that independent medical 
specialists should be called in to assist the prison medical officers 
in deciding whether a man is fit to stand his trial, and in preparing 
the medical reports for the trial of every person charged with 
murder. It is also recommended that the trial judge should have 
power to raise the question of insanity of his own motion in any 

trial. The suggestion that the court should appoint a 
panel of medical experts to report on the mental condition of a 
person charged with murder did not meet with approval, and there 
does not appear to have been any mention of the possibility of 
taking the decision as to sanity out of the hands of the jury entirely 

' and entrusting it to the experts.” 


FURTHER PROPOSALS FoR INCREASING THE FLEXIBILITY OF THE 
Law oF MURDER 

Even assuming that the foregoing proposals were accepted, the 
Commission had to recognise that there would still be many cases 
where the present law held that the crime was murder when a lesser 
penalty would be more appropriate. They accordingly proceeded 
to investigate ways and means whereby a greater measure of flexi- 
bility might be introduced into the law, of murder. Two main 
avenues were explored: 

(i) the redefinition of murder or its division into Degre, 

(ii) the establishment of a system of judicial or jury discretion. 


(i) The redefinition of murder or its division into degrees 
A redefinition of murder, along the lines of the Draft Criminal 
Code of 1879 or of Stephen’s Digest, was found to have little to 
commend it, and the Commission accepted the evidence of witnesses 
who thought’ that ‘‘ the flexibihity of the common law, with its 
capacity for adaptation to changing circumstances, had great 
advantages over a rigid statutory formula.’’ It is true that they 
politely remark that in their view “‘ the extent to which the common 
law does in fact so adapt itself, especially in the feld of criminal 
law, is sometimes overstated.” But they accept the existing 
definition of murder as satisfactory, apart, that is, from the 
question of constructive malice. 

The alternative..was considered of the classification of murder 
into various degrees, only the most heinous of which would carry 
with it the capital penalty. It was a proposal along these lines 
which was rejected by the House of Lords prior to the appointment 


a This suggestion has been made by Professor Glanville Williams in a recent 
lecture In the Current Legal Prob Series, on October 22, 1983. 


Jaw. 1954 REPORTS OF COMMITTEES 68 


of the Royal Commission. Despite the fact that the system of 
degrees of murder exists in many American states, and in several 
European countries, the Commission could discover no satisfactory 
basis upon which to found such a classification of murder, and 
regretfully concluded that ‘‘ the object of our quest is chimerical 
and that it must be abandoned.” After studying the discussion 
of the matter in the report, few will be prepared to challenge this 
conclusion. i 


(ii) The establishment of a system of judicial or jury discretion 
_ The only remaining way whereby the flexibility of the law of 
murder might be increased appeared.to-the Commission to be by 
giving a discretion to the judge or the jury to decide whether the 
capital penalty should be imposed. Giving discretion to the judge 
was ruled out because, although it appears to have worked well in 
India, it was felt that this would be ‘‘ too heavy a burden to place 
on any single individual.” The judges who- were consulted about 
it said it would be a very grave and unwelcome burden which 
Parliament ought not to ask them to assume. 

This left the Commission with only one possibility, that of 
recommending a system of jury discretion. They have embraced 
this idea with about as much enthusiasm as a man embracing a 
hedgehog. They recognise that it would involve a fundamental 
change in the traditional functions of judge and jury in a criminal 
trial, in that hitherto juries have had no responsibility for fixing 
sentence. There would also be certain practical difficulties, which 
the Commission frankly admit. ` 

What is proposed is that a trial for murder should be divided 
into two stages. The first part of the trial would be directed solely 
to the issue of guilt or innocence, and would conclude with the 
verdict of the jury on that issue. The second part of the trial 
would be directed to the question whether there were any extenuat- 
Ing circumstances. This would be a matter for the jury to decide,: 
and they would have to be unanimous in their decision one way or 
the other. There would be placed before them such information 
as to the prisoner’s history, character, mental condition and other 
mitigating circumstances as the defence chose to bring forward. ’ 
The prosecution would not play an active role in thé proceedings, 
but if the judge thought that the jury were in danger of being mis- 
led he would ask the prosecution to call any relevant evidence. It 
would be the duty of the judge to introduce the second stage of the 
trial by explaining to the jury what their duty was, and he would 
sunf up to the jury before they considered their verdict. If they 
found there were extenuating circumstances, the judge would be 
bound to pronounce a lesser sentence than the death penalty. 

This proposal is obviously fraught with difficulties, but we owe 
it to the Commission not to dismiss the idea out of hand. Under 
the present law, juries are frequently asked to decide between a 
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' verdict of murder or manslaughter (in Scotland culpable homicide). 
And whenever insanity is raised as a defence they have the respon- 
sibility of deciding whether the accused should be sentenced to 
death or sent to Broadmoor. Although it may be said that at 
present their responsibility for the sentence is indirect, it is never- 
theless a grave one, and the present proposal differs only in the 
frequency with which this grave responsibility would fall- to the 
jury, and the directness with which it would be imposed. It is 
suggested that this system might be worth a trial. In Belgium, 
South Africa, and the majority of the States of the U.S.A., a 
system of jury discretion has been adopted, and appears to work 
satisfactorily. It has been suggested in some quarters that jury 
discretion would operate in practice in such a way as to eliminate 
or suspeńd capital punishment altogether, but the Commission do 
not take this view, and are quite confident that juries could be 
trusted to discharge their duty fairly. 

Four practical questions occur to the present reviewer. In the 
first place, how could one limit the evidence of the defence in 
mitigation? The report admits that '‘‘it seems impossible to 
prescribe any limits to the evidence which the defence might call,” 
but suggests that ‘‘ reasonable limitations would probably grow up 
in the practice of the courts.” Secondly, what would be the 
position if the jury disagreed at this second stage of the trial? 
Would there have to be a fresh trial, or would it be sufficient to 
empanel a fresh jury to try the issue of extenuating circumstances 
alone? If it is suggested that a fresh trial would be necessary in 
order for the jury to hear the whole of the evidence, would this be 
an infrequent occurrence, and if not, are we prepared to suffer the 

waste of time and expense involved? Thirdly, how could the 
’ development of a distasteful form of jury advocacy be avoided? 
Fourthly, how could any degree of uniformity of treatment be 
expected under such an arrangement? It is admitted in the report 
that errors on the side of leniency could not be corrected, but 
errors the other way could be dealt with by the exercise of the 
prerogative of mercy. : 

It is not surprising in view of all these difficulties that almost all 
the witnesses. whose opinion was asked ag to the merits of this 
proposal were strongly opposed to it. The Commission themselves 
admit that the disadvantages of such a system may be thought to 
outweigh its merits, and assert that if such a view were to prevail, 
then ‘‘ the conclusion . . . would be inescapable that in our country 
a stage has been reached where little more can be done effectitely 
to limit the liability to suffer the death penalty, and that the real ` 
issue is now whether capital punishment should be retained or 
` abolished.” It seems extremely unlikely. that the question of 
abolition can be evaded in any discussion of capital punishment, 
but, Parliament having passed the buck to the Royal Commission, 


Jam. 1954 REPORTS OF COMMITTEES 65 


it is clear that the Commission have now very neatly and most 
decisively passed it back.? 


Toe ALTERNATIVE TO ` CAPITAL PUNISHMENT 


The Commission considered the conditions under which persons 
who, if their proposals were adopted, would not be executed, ought 
to be detained. They conclude that no change would be necessary 
either in the method of detention or its length. However they do 
discuss the desirability of establishing in this country a special 
institution to which persons who are mentally abnormal but are 
not in fact insane, such as psychopaths, could be sent. They 
strongly recommend that something be done along the lines of the 
institutions which exist for this purpose on the Continent. 


MxtTHops of EXECUTION 


Extensive inquiries were made by the Commission into various 
alternative methods of execution, and the conclusion is reached 
that none was comparable with hanging for speed and efficiency. 


J. E. Hay ‘WILLIAMS. 


~ 


3 The Commission's recommendation of a system of jury discretion was discussed 
in the House of Lords on December 16, 1958: 185 H.L.Deb. 187-188. There 
was no division; but most of the speeches were in opposition to the recommendstion. 
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NOTES OF CASES 


THe Two NEGLIGENT SERVANTS 


Tue doctrine of common employmerit was a bad doctrine and was 
rightly abolished. The doctrine of contributory negligence, as an 
absolute defence to an action, was also a bad doctrine and was 
rightly abolished. But the combined effect of the two abolitions 
is to raise a serious problem of justice which first fell to be con- 
sidered in Stapley v. Gypsum Mines, Ltd. [1958] 8 W.L.R. 279. 
In its most abstract form the problem is this. Suppose that two 
servants in the course of their employment enter upon a dangerous 
and negligent undertaking, without the authority of and against 
the orders of the master, and one of them is injured. Had the 
injured servant stood alone in wrongdoing, he would have had no 
remedy against the master, for the master was not negligent 
towards him. Can the injured servant, since the two Law Reform 
Acts above referred to, claim to recover part of his damages from 
his fellow-servant, and in consequence from his master under the 
doctrine of vicarious responsibility ? 

Before stating the way in which this question arose, it may 
make matters clearer to mention a preliminary point. Generally 
-a workman is under no duty to take positive action for the safety 
of his fellow-workmen. But there may be exceptions to this, and 
in particular by the Metalliferous Mines Regulations, reg. 15 (1), 
a workman must comply with safety directions given by his fore- 
man, and it is implicit in the Judgments in Stapley’s case that a 
breach of this duty by a workman would make him liable in 
damages to an innocent fellow-workman who is injured by the 
breach; in consequence his em;-loyer would be vicariously liable 
to such fellow-workman. It seems also from the speech of Lord 
Tucker that the responsibility of the master can be reached by 
another route. Even if the wrongdoing servant is not himself under 
a duty of care to fellow-servants, his carelessness for their safety 
will be imputed to the master and will constitute a breach by the 
master of the master’s duty of care. The question for decision 
was how far this liability of the master was affected where the 
injured workman was not innocent but participated in the 
neghgence. s 

Two miners of equal status, the deceased Stapley and one Dale, 
were employed in the defendants’ gypsum mine, neither being in 
charge of the other. At their working place they found that the 
roof was dangerous and told the foreman, who instructed them to 
fetch it down. After he had left them they tried unsuccessfully to 
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get the roof down and.then jointly abandoned the effort and pro- 
ceeded with their normal work. The roof fell and Stapley was 
killed. Stapley’s widow sued his employers under the Fatal 
Accidents Act, basing her claim on common law negligence and on 
breach of statutory duty. Sellers J. found that there was no 
negligence on the part of the foreman, who was justified in leaving 
the men to carry out his orders; but the two men were each guilty 
of negligence causing the accident, and he accordingly awarded the 
widow damages against the employers reduced by 50 per cent. 

The Court of Appeal unanimously reversed this judgment, holding 
the defendants not lable ([1952] 2 Q.B. 575). Singleton L.J. 
. expressed the opinion that if Stapley had been injured and not 
killed, and if he had sued Dale for damages at common law, Dale 
would have had the defence that Stapley’s agreement with him 
absolved him from any duty of care towards Stapley in regard to 
the roof. This appears to have been intended as a reference to the 
maxim volenti non fit injuria. If Dale was under no duty of care, 
his employers were under none either. Turning to the claim based 
on breach of statutory duty, Singleton L.J. apparently favoured 
the view that it failed by reason of the doctrine of Smith v. Bavey- 
stock ([1945] 1 All E.R. 581) that where the performance of a 
statutory duty is properly delegated by the employer to the work- 
man. himself, and the workman fails to perform it and is injured, 
the workman cannot take advantage of his own wrong. However, 
he went on to say that even if the employers were in technical breach 
of duty, their share of responsibility was not more than nominal. 
Apparently he did not propose to give effect to this view by an 
actual award of nominal damages, for he expressed the opinion 
that judgment shonld be entered for the defendants. 

Birkett L.J. rested his judgment first on the doctrine of Smith 
v. Baveystock. He pointed out that under the ruling of Sellers J. if 
both men had been killed both their widows could have recovered 
half damages; yet under Smith v. Baveystock, if only one man is 
involved his widow can recover nothing. In the view of the learned 
Lord Justice, the fact that a duty is delegated to two men jointly 
cannot give éach a right to half damages, when such a duty delegated 
to a single man would give him no right to damages. Birkett L.J. 
then proceeded to give a second ground for his decision, namely that 
the effective cause of Stapley’s death was his own negligence in 
resuming work under the unsound roof when he had been ordered 
not to do so. 

e Morris L.J. considered the case under two heads: (1) the respon- 
sibility of the defendants for breach of their own statutory duty, and 
(2) their vicarious responsibility for breach of the statutory duty 
imposed on Dale. He held the defendants not liable under (1), 
apparently because of the doctrine of Smith v. Baveystock, though 
he did not refer to that decision by name. Under (2), the defendants 
were liable only if Dale was liable; but Dale was not liable because 


68 THE MODERN LAW REVIEW Vor. 17 


his breach of duty was a breach of duty imposed upon him and 
Stapley jointly, and ‘‘ there was no element of causation emanating 
from Dale that did not emanate from Stapley.” 

In the House of Lords, two lords (Porter and Asquith) would 
have upheld the judgment of the Court of Appeal on the ground of 
causation, Lord Asquith adding the opinion that the defendants 
were not in breach of duty under the statutory regulations on the 
construction of those regulations. However, three lords (Oaksey, 
Reid and Tucker) took the other view and_had the last word; they 
held the employers liable, but only to the extent of 20 per cent. of 
the damages. 

The one legal principle that emerges with any clarity from this 
variety of opinions is that, according to the view that prevailed, the 
negligence of Dale was not too remote a cause of Stapley’s death. 
All three of the majority lords held this. If Dale had persisted in 
trying to fetch the roof down, as it was his statutory duty to do 
after the order from his foreman, or if on failing in the attempt 
he had gone for the foreman, the accident would not have happened. 
His negligence was therefore a cause of the accident; and it was 
moreover a legal cause. 

This rejection of the ‘‘ single cause ” doctrine favoured by the 
other five appellate judges will give great satisfaction to those who 
fear the revival through the law of causation of the discredited 
last-opportunity doctrine. The validity of the decision on this 
point may best be shown by adding to the facts and supposing that 
damage had actually been suffered by someone who was not at 
fault. Suppose that another workman, X, Who was not at fault 
and had no reason to suspect the weakness of the roof, had been 
injured in the same fall as that which killed Stapley. It is clear 
that X would have had a cause of action against both Dale and 
Stapley. Now the only difference between Stapley amd X would 
have been that Stapley was himself puilty of negligence. But this 
fact should be expressed in terms of contributory neghgence, not in 
terms of remoteness of damage. To regard the plaintiff’s contribu- 
tory negligence as making damage too remote would undesirably 
limit the power of apportionment given by the Contributory 
Negligence Act. Indeed, that Act will have no application unless 
the possibility of multiple legal causation is recognised.- Lord 
Porter’s attitude, that one must search not for a cause but for the 
cause, would leave it nothing whatever to do. 

_ Apart from this consideration of policy the strong weight of 
recent authority shows that a mere novus actus interveniens dbes 
not break the chain of causation where the defendant should have 
foreseen what happened. It may seem surprising that five appellate 
judges should have reverted to the old narrow attitude to proximate 
cause, but perhaps the explanation is that a vague doctrine like 
that of legal causation is a convenient formula for purporting to 
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justify an opinion which in fact proceeds from an intuitive sense of 
justice applied to the case as a whole. 


If it be accepted that the damage was not too remote, why did 
the House limit the damages to 20 per cent.? Lord Oaksey 
inclined to prefer the figure of 50 per cent. fixed by the trial judge. 
The dissenting Lords Porter and Asquith agreed that the figure 
should not be more than 20 per cent. because they really did not 
want to give the plaintiff anything. The effective decision to give 
only 20 per cent. was taken by Lords Reid and Tucker. Lord 
Reid expressed his reason by saying : 

“ The claimant’s share in the responsibility for the inasi 
cannot, I think, be assessed without considering the relative 
importance of his acts in causing the damage a art from his 
blameworthiness. It may be that in this case Dale was not 
much less to blame than Stapley, but Stapley’s conduct in 
entering the stope contributed more immediately to the 
accident than anything that Dale did or failed to do.” 

If “immediately ”? refers only to chronological order, it is 
difficult to see what relevance this consideration has to apportion- 
ment. To attempt to apportion damages by reference to degree of 
participation in the chain of causation is a hopeless enterprise, for 
it: has no necessary connection with anything that would appeal to 
the ordinary person as being just and equitable. If a nurse is 
grossly negligent in putting poison into a food jar, her degree of 
blame, that is to say her legal responsibility, may far outweigh the 
later and more protracted negligence of a doctor in failing to dis- 
cover that the plaintiff, who has eaten from the jar, has the 
symptoms of food poisoning and consequently failing to treat the 
plaintiff properly. Apportionment under the Act must, surely, be 
according to the degree of blame, not according to degree of 
causation, whatever that may mean. For this reason Lord Tucker’s 
statement seems preferable, when he said: 3 

“ Dale and Stapley were no doubt equally at fault up to 
that stage [when Stanley entered the dangerous stope], but 
then Stapley alone acted in contravention of reg. 7 o by 
entering and working in the stope which had not been made 
secure. He must, I think, consequently bear a much larger 
share of responsibility than the respondents.” 

This seems to mean that Stapley by incurring the danger was 
more at fault than Dale who went away. If Stapley really was 
more at fault, the weighting of the apportionment against him was 
just. But was he? Dale went away only because his duties 
happened to take him away; Stapley stayed under the defective 
roof because his work happened to be there. Lord Porter summed 
this up by saying: ‘“‘ Each, after discussing the matter with the 
other, went his own way and returned to his own work.’’ Lord 
Oaksey said: ‘‘ There was no suggestion that Dale went where he 
did because of the order or to report the matter or to make any 
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further effort to get the roof down.” Dale thought nothing of 
going into the danger area, and in fact it was he who came upon 
the body of Stapley after the fall of the roof. 

Let it be supposed that Dale had himself stayed to work under 
the defective roof and been killed as well as Stapley, and let it be 
further supposed that the estates of Stapley and Dale had brought 
cross-actions against each other (or against the employers as 
vicariously liable). It is a principle of the law of apportionment 
between tortfeasors that the apportionment of a particular head of 
damage should be on the basis of fault causing that very damage. 
The blame in respect of Stapley’s death could not be affected by the 


fact that Dale died as well; therefore, on the decision of the House 


of Lords, Stapley’s widow would still get only 20 per cent. of her 
damages from Dale’s estate, Stapley being held 80 per cent. to 
blame. By parity of reasoning Dale’s widow would get 20 per 
cent. of her damages from Stapley’s estate, for the two men were 
in an identical position in relation to each other. But this is a 
demonstrably wrong result, for the logic of apportionment is such 
that if in the first action Stapley is held 80 per cent. to blame, he 
must also be held 80 per cent. to blame in the second action in 
which his estate is defendant, the circumstances in each case being 
the same. The object of the Contributory Negligence Act is to 
enable loss to be moved from where it falls to where it ought to 
fall; and here, although the negligence of the two parties is equal, 
the Act is made to work only as to 20 per cent. of the damage, the 
rest being allowed to he where it happens to fall. Surely the only 
view consistent with the policy: of the Act is that each should 
recover half from the other. 

It is hard to resist the conclusion that thé award of 20 per cent. 
against the employers was the result not of logic but of the milk 
of human kindness; it was the award of something by judges who 
were almost inclined to give nothing. 

There may be some interest in reconsidering briefly the argu- 
ment, favoured in the Court of Appeal, for giving nothing. The 
common sense of this argument starts from the position that if 
Stapley had been alone in his wrongdoing there could have been no 
recovery. Suppose that Stapley had been negligent in respect of 
the roof of his stope, and that Dale had been negligent in respect 
of the roof of an adjoining stope, and that Stapley and Dale had 
been killed in their respective stopes, again there could have been 
no recovery by either, for the negligence of neither would have 
contributed to the damage of the other. If, after the act of negli- 
gence by each, they had changed stopes, and each been killed “in 
the other’s stope, there would on the decision of the House of 
Lords have been an action for each estate against the other, and 
against the employers, for part damages. This is not a distinction 
that would appeal to the plain man; and even if logical for the 
liability of the workmen it seems to be of dubious justice to extend 
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the tort lability of the employer to circumstances of this kind. 
In any ordinary sense of the word, there was no tort by the 
employer. 

To allow recovery at all leads logically to the conclusion that 
the recovery should be of 50 per cent. Suppose that there had been 
not two but ten servants involved in the default, and that Stapley 
alone had suffered damage: then it may seem to follow that he 
should, by parity of reasoning, have recovered 90 per cent. of 
his damages from the employers, who would be vicariously lable 
for the sum total of the one-tenth shares of each servant. If all 
ten men were injured, the employers would be liable to each for 
ninety per cent. of his damages. Such conclusions are repugnant 
to common sense, and it was perhaps an appreciation of their 
absurdity that led the five Judges to take refuge in the doctrine of 
causation. There was in fact a better way out of the difficulty 
which appears to have received no attention. By disobeying the 
order of the foreman Stapley broke his contract of service and 
became liable in damages to his employers. These damages would 
include an indemnity in respect of damages that the employers 
might have to pay as a result of Stapley’s breach of contract. The 
indemnity would therefore cover the damages adjudged payable 
to Stapley himself, and by the principle of avoiding circuity of 
action (that is to say, of not granting damages that would have 
immediately to be repaid) Stapley would be disabled from recovering 
such damages. l 

Strangely enough, this mode of denying recovery to a negligent 
servant has not been argued in any case arising out of an industrial 
accident. Tt could not, of course, be accepted without careful 
qualification. If the master has been guilty of personal negligence 
or breach of duty, or if some other servant has been guilty of à 
quite separate breach of duty, the court would not, it is conceived, 
deny the plaintiff servant recovery on the ground that he has 
committed a breach of contract, for that would be contrary to 
the spirit of the Contributory Negligence Act. But in circum- 
stances like those of Stapley’s case, where two servants commit 
an identical breach of contract at the same time by mutual consent, 
there would seem to be no reason of policy against a denial of 
recovery. 

The general question might arise quite apart from the liability 
of a master. Suppose that A and B go together to search for a 
gas leak, each holding a naked light. Both lights ignite the gas 
atethe same time, and A, B, and a third party, X, are injured. 
A and B are liable to X, the negligent act of each being a concurrent 
cause of the injury—none the less so because each was capable 
of causing it without the other. The common sense of justice 
would say that A and B must make equal contribution towards 
X’s damages, and this result can be reached under the Tortfeasors 
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Act. Common sense would also say that A and B should not have 
cross actions in respect of any part of their own damages; but it is 
hard to perceive on what principle this disability can be rested. 
Not on contributory negligence, nor on causation. Assumption 
of risk might help, but it is rather a stretch to say that there is 
a genuine agreement between A and B waiving mutual rights of 
action. There would seem to be room here for the formulation 
of a new defence to exclude the operation of the Contributary 
Negligence Act. But perhaps Stapley’ 8 case bars such a develop- 
ment. 
GLANVILLE WILLIAMS. 


CONSPIRACY AND Puse Miscrer 


Few cases in criminal law have evoked such criticism as R. v. 
Manley,’ in which the accused was convicted for effecting a public 
mischief by falsely informing the police that she had been assaulted 
and robbed. Objection has been taken not to the fate of Mrs. 
Manley, which was probably justifiable on the narrower ground of 
interfering with the administration of Justice,” but to the adoption by 
the Court of Criminal Appeal of the sweeping dictum of Lawrence J. 
in R. v. Higgins * that “all such acts or attempts as tend to the 
prejudice of the community are indictable.” Embracing “‘ any con- 
duct sufficiently distasteful to the judges,” + the decision failed to 
comply with the essential requirement of certainty in the field of 
criminal law and ‘‘ opened wide the door to an indefinite multiplica- 
tion by the judiciary of criminal offences,’?* For the reason there- 
fore, that it contains strong dicta of the Court of Criminal: Appeal 
disapproving of the decision in R. v. Manley, the recent Potteries 
Conspiracy case, R. v.-Newland and Others,’ is of considerable 
importance both to the criminal lawyer and the general public. 
The accused were charged with “‘ conspiracy to effect a public 
mischief by conspiring together with others by fraudulent means 
to distribute to the home market decorated domestic pottery whereby 
the said pottery was not available for currency other than that 
of the United Kingdom.” The relevant Order’ dealt merely with 
the position of pottery manufacturers and persons holding export 
certificates ‘from the Board of Trade; referred to as registered 
exporters. No penalty was prescribed for such as the accused who 
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gave false declarations to the manufacturers and registered exporters, 
that the ‘goods would be sold for export, and in fact then diverted 
them to the home market. After a long trial they were convicted 
by Glyn-Jones J. for conspiracy to effect a public mischief and 
from that conviction they appealed, primarily on the ground that 
the charge was a crime not known to the law. 


Since the case turned on the scope of the crime of conspiracy 
rather than on the existence of a crime of public mischief, there was 
little doubt, as the court concluded, that the conviction was good in 
law. Indeed the only cases the Court of Criminal Appeal in R. v. 
Manley had been able to find to support the proposition of 
Lawrence J. involved not public mischief stmpliciter but a conspiracy 
to, effect a public mischief * and, as Lord Goddard stated, it was 
much too late for the appellants to object that such a conspiracy , 
was an offence unknown to the law.’ The crime of conspiracy 
includes, inter alia, agreements to do lawful acts by unlawful means, 
and in this context the term ‘‘ unlawful ” has been subjected to such 
wide interpretation as to be said to cover agreements to hiss a play 
unfairly,’® to resign commissions at a time of public danger," to 
facilitate the seduction of a woman ™ or to raise the price of shares 
by false ramours,’* acts which, however injurious or morally repre- 
hensible, are not necessarily criminalif committed by a person acting 
alone and not in pursuance of a prior agreement. The public nature 
of the agreement in R. v. Newland served further to reinforce its 
criminality,’ and the court rightly refused to accept the analogy 
of persons agreeing to exploit without deceit or fraud a loophole 
in the law. A distinction could be drawn between such an agree- 
ment and that in R. v. Newland in which dishonest means were 
employed, sufficient, it would seem, even to sustain a charge of 
' obtaining goods by false pretences, though this point was not taken 
in the judgment. In either event, whether viewed as an agreement 
to effect an unlawful ee or to defeat the clear intentions of an 
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Act of Parliament by fraud and deceit, the facts of the case clearly 
disclosed a criminal conspiracy. s 

The importance of the decision of the Court of Criminal Appeal 
lies in its treatment of public mischief itself. Whilst it would not 
have been surprising had the court limited its judgment to upholding 
the conviction for conspiracy and approving its discretion to punish 
mischievous behaviour, the course it adopted was to repeat the 
objections which have been voiced by many writers 2* both to the 
dictum in R. v. Higgins ‘and the decision in R. v. Manley. In 
particular it concluded that the statement of Lawrence J. was 
only an obiter dictum and that if upheld ‘‘ it would leave to the 
judges to declare new crimes and enable them to hold anything 
which they considered prejudicial to the community to be a 
misdemeanour.”” *’ The public mischief cases, said Lord Goddard, 
should be regarded as part of the law of conspiracy }* and the court 
should “‘ hold the actions of an individual not committed in com- 
bination with others as indictable only if they constitute what has 
been held in the past to be common law or statutory offences.” 2" 

One short point may be queried. The court in R. v. Newland 
evidently thought that the present law governing public mischief 
‘can only be remedied by the House of Lords or by legislation.” 
In view of its own recent decision in R; v. Taylor,*! this conclusion 
is rather surprising, though it may be that for the Court of Criminal 
Appeal to overrule one of its own decisions, it must sit in full court 
assembled for the purpose. This, however, is of little importance 
compared with the main issue in question, and one should feel 
grateful for this judicial recognition that it is ‘‘ the province of the 
legislature and not of the judiciary to create new criminal 
offences.” ™ | 


S. Preveren. 


Justices’ CLERKS RETIRING WITH THE BENCH 


Tue decision of the Divisional Court in R. v. Barry (Glamorgan) 
Justices, ew p. Nagi Kashim [1958] 1 W.L.R. 1820 not only. 
surprised the particular magistrates who had tried the case at petty 
sessions, but also brought to the boil a controversy over the 
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relationship of the justices’ clerk to his Bench which had been 
simmering for some while. 

The Divisional Court held that the magistrates were in error in 
ingisting on taking their clerk with them when they retired to 
consider their decision, in the face of the protests of counsel for 
the defence, and when the only questions which remained for them 
to decide were questions of fact, namely, whether the accused, a 
café proprietor, was in possession of uncustomed American 
cigarettes with intent to defraud the Revenue. At the end of the 
case for the prosecution, defending counsel had submitted that 
` there was no case to answer in law, and the justices had retired 
to consider this legal submission, taking with them their clerk 
to advise them. There could be no objection to this course, for, as 
the Divisional Court says, ‘f the justices were entitled to tell their 
clerk to come out with them to give them his advice on the 
question of law that was raised.” But, having decided this point 
against the accused, they were not in order m again taking the 
clerk with them when they retired at the end of the case to . 
consider their decision, for this offended against one of the cardinal ’ 
rules of the administration of magisterial justice, namely, that ‘‘ on 
a point of fact, it is essential that the public should be able to see 
and to understand that the decision is the decision of the justices 
and of nobody else.” 

This consideration had been at the root of the direction given 
in the case of R. v. East Kerrier Justices, ew p. Mundy [1952] 2 
Q.B. 719, where the Divisional Court, under the influence of Lord 
Goddard, had expressed the same principle in dealing with a some- 
what similar case. The East Kerriet decision was described at the 
time as “‘ something of a bombshell,” because it was in direct 
opposition to the view expressed by Lord Roche’s Committee, the 
Departmental Committee on Justices’ Clerks, which reported in 
1944 (Cmd. 6507), and which considered it to be “‘ entirely proper 
and natural that justices may wish their clerk to retire with them, 
but this is a matter for the discretion of the justices ° (8 66). It 
was suggested in some quarters that Lord Goddard’s remarks on 
this matter were obtter, and it was noted that both Hilbery and 
Devlin JJ. had hesitated before expressing their concurrence. It 
seems that not all magistrates’ courts heeded the views of the 
Divisional Court, for in R. v. Welshpool Justices, ew p. Holley 
[1958] 8 W.L.R. 588, a case decided after the Barry magistrates 
had committed their blunder, Lord Goddard felt it necessary to 
say that it was the duty of justices ‘‘ to obey a direction of this 
cotfrt not only in the letter, but in the spirit,” and that they were 
not to get round the Kast Kerrier case in any way. 

It is obvious, therefore, that the Barry magistrates were unwise 
in insisting on having their clerk retire with them at the end of the 
case, despite counsel’s protests, though it may be some consolation 
to them to realise that their action has brought out in the open the 
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misgivings and doubts of those who felt that the East Kerrier 
ruling went too far in the direction of depriving the magistrates of 
the advice and guidance of their clerk in the interests of keeping 
, up the appearance of our fair lady Justice. After correspondence 
in The Times and elsewhere and consideration of the matter by the 
Lord Chancellor’s Department’ and the Magistrates’ Association, 
the Lord Chief Justice has delivered a statement in the High Court 
(reported at [1958] 1 W.L.R. 1416) which was concurred in by 
the Lord Chancellor and all the judges concerned in the decisions 
mentioned above. This stdtement makes it clear that the magis — 
trates are entitled to consult their clerk on any question of law or 
mixed law and fact, and that they may ask him for information on 
sentences passed for similar offences or to refresh their memory on 
the evidence. What should be avoided is the clerk automatically 
retiring with the justices as a matter of course. And if, in the 
magistrates’ discretion, they ask him to retire with them or subse- 
quently send for him, he should return to his place in court as 
soon as he is released by the justices, leaving them to complete 
their deliberations in his absence. 

Under the present system of lay magistrates, this is probably 
about as clear a definition as can be made of the relationship of 
a clerk to his Bench when they retire. 

This statement should enable justices to obtain all the legal 
assistance that they can reasonably require while, at Lhe same time, 
avoiding any impression that the verdict is that of the clerk rather 
than that of the magistrates. 

\ J. E. Hatt, Wruwiaws. 


MATRIMONIAL CRUELTY AND INSANITY 


WHEN the Divorce Division grants a dissolution of marriage because 
of acts of cruelty, it does so not to protect the victim or any 
children ofthe marriage, but solely to punish the doer of the acts. 
This is what seams to have been laid down by the Court of Appeal 
of Somervell, Jenkins and Hodson L.JJ. in Swan v. Swan. 
This was a wife’s appeal from the finding of a, commissioner, 
who had dismissed her petition for divorce based on her husband’s 
cruelty, on two grounds: (1) that she had condoned cruelty com- 
‘mitted, before August, 1949, and (2) that by reason of his insanity, 
the husband was not responsible for acts committed after that date, 
which could not therefore constitute cruelty. The Court of Appeal 
unanimously found that there had been no condonation of the 
earlier acts, and therefore allowed the wife’s appeal. It may not 
therefore have been strictly necessary to decide whether the 
husband’s insanity was an answer to the later acts of cruelty, but 
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since each member of the court declared that insanity was a defence, 
at least where the respondent did not know what he was doing, it 
may be difficult for a later court, if so inclined, to treat these 
declarations as obiter. Hodson L.J. indicated that as that ground 
of the commissioner’s finding had been challenged, he thought it 
right for the court to express its viewa on it; the other two mem- 
bers of the court gave no further explanation. 

Hodson L.J. based his finding of lack of condonation on the 
element of ,forgiveness and felt “the conception of forgiveness 
difficult if not impossible where the object of forgiveness is not 
capable of receiving it by reason of the fact that, he is out of his 
mind ’’; Somervell L.J. seems to have thought that the wife had 
never intended either to forgive or to reinstate; Jenkins L.J. gave 
no reasons. 

As to insanity as a defence, Hodson L.J. agreed with Asquith 
L.J. in White v. White? that insanity would be a good defence, 
even if the respondent knew what he was doing, so long as he did 
not know that it was wrong; Somervell L.J., on the other hand, 
thought on the authority of Squire v. Squire,’ that the second limb 
of the M’Naghten rules was no defence to such e petition, but that 
if the respondent did not know that the acts were directed against 
the petitioner, that might be a defence; Jenkins L.J. reserved the 
question for further consideration in a case in which it was 
necessary to the decision. 

Hodson and Somervell L.JJ. both approved the dicta of Asquith 
L.J. and disagreed with those of Denning L.J. in White v. White; 
they disapproved of Lissack v. Lissack,* which would therefore 
seem to be overruled, and they disagreed with the Court of Session 
decision in Af‘Lachian v. M'Lachlan." 

- On the wording of the Matrimonial Causes Act, both these Lords 
Justices considered unconscious cruelty a contradiction im terms, 
and Somervell L.J. thought that in M‘Lachlan v. M'Lachlan the 
“ ordinary meaning ’’ of the words used in the Act were made to 
give way in order to protect the wife. In other words, in his view the 
‘© ordinary meaning ” of the word “ cruel ” imports mens rea. But . 
surely the ‘‘ ordinary meaning,” as always, depends on the context ° 
and the point of view; whether one has in mind primarily the doer 
of the Act (with a view to punishment) or the victim (with a view 
to protection). The accepted definition of cruelty given by the 
House of Lords in Russell v. Russellt looks clearly towards the 
recipient, in considering not only danger to mental health, but 
reasonable apprehension of such danger, and the protection theory 
received strong reinforcement in the House of Lords only last year 
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in Jamieson v. Jamieson, when Lord Merriman in particular’ 
stressed the relevance of the victim’s apprehension of future danger. 

The legislature in fact introduced a change of wording in 1987 
when cruelty was first made a ground for the dissolution of 
a marriage. The wording of the Matrimonial Causes Act, 1857, 
s. 27, “ guilty . . . of adultery coupled with . . . cruelty ” was then 
replaced by an " amended section 176 of the Supreme Court of 
Judicature (Consolidation) Act, 1925, which used the expression 
“treated . . . with cruelty.” Hodson L.J. clearly thought this a 
change that made no difference when he said: ‘** The word ‘ guilt ” 
carries with it a sense of wrong-doing and, as Henn Collins J. 
pointed out in Astle v. Astle,” the word ‘ treated’ seems to denote 
a conscious act.” Even if, on the pre-1987 wording, the word 
“ guilty ® referred to the cruelty, the first part of this ‘sentence 
would seem irrelevant since 1925, and the second an example of 
how the will of a puisne judge can curb the will of the supreme 
legislature in the face of the (presumably deliberate) wages of 
wording by the latter. The preamble to the 1987 Act reads 
“ whereas it is expedient for the true support of marriage, ae 
protection of children, the removal of hardship, the reduction of 
ilicit unions and unseemly litigation . . . and the restoration of 
due respect for the law, that the Acts relating to marriage and 
divorce be amended. . . .’? There is no mention here of guilt 
or punishment. | 

Moreover, Hodson L.J. could “‘ find nothing in the old autho- 
rities to justify the proposition that a decree based on cruelty is a 
‘remedy given not for a wrong inflicted, but solely as a protection 
for the victim.” Surely this is unnecessary. By the Matrimonial 
Causes Act, 1857, s. 22 (now repealed) the Divorce Court was, in 

proceedings other than proceedings to dissolue a marriage, to act 
and give relief on the principles of the ecclesiastical courts. The 
principle of mental cruelty has undergone some development since 
the days of the ecclesiastical courts: see, inter alia, Jamteson v. 
Jamieson and King v. King’ in the House of Lords. 

Those “‘ realists ’? who concentrate on what the judges do rather 
` than what they say will note that neither in Astle v. Astle, White 
v. White, nor Swan v. Swan, was the petitioner sent away without 
a decree, but if Swan v. Swan is taken as establishing that as 
regards cruelty there is no relief, but only punishment, the time 
must come when the unfortunate victim of violence from a spouse 
who does not know what he is doing will be unable-to show any 
additional conscious act, and will therefore be’ denied either gis- 
solution of marriage or judicial separation. Presumably, as 
Bucknill L.J. suggested in White v. White,!” even such unconscious 


T [1952] 3 O. 525, at pp. 645-6, and see 16 M.L.R. pp. 68, 71-2. 
* [1989] P. 416. 

15 [10687 4.c 124, and ase 16 M.L.R. p. 68. 
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` acts would afford a good defence to a suit for restitution of conjugal 
rights. It is to be hoped that they would also constitute sufficient 
good cause to defeat a charge of desertion, though there seems no 
firm authority. But in considering the effect of the decision it is 
surprising to find Hodson L.J. equating the position of a spouse 
‘as regards unintended violence with that of a stranger, as when 
he said: “í No .effective protection is in fact provided by decree 
of the court from the violence of an insane spouse. He or she can 
only be protected in the same way as other members of the public 
by the incarceration of the insane partner. ... If the respondent 
in M‘Lachlan v. M'Lachlan had been unmarried and looked after 
by a sister or a nurse, the danger would have been the same.” With 

great respect, this seems to overlook the essential nature of the 
special jurisdiction of the courts in matrimonial causes. Neither. 
` gister nor nurse would be bound to the insane person by law, by’ 
binding social obligation, by the possession of a common home, 
inescapable economic ties, or shared responsibibties towards 
children. 

Perhaps not the least remarkable aspect of Swan v. San to 
the layman would be the complete absence in any judgment of a 
reference to the two children of the marriage who, though we are 
not told their ages, must both have been under fourteen at the 
time of the violence in 1949. Clearly their existence and the effect 
upon them of the violence of an insane father towards their mother, 
were considered wholly irrelevant to the question whether the legal 
bond between the parents should be dissolved or continued. For 
such an omission the Statute is, of course, also responsible, since 
the court is enjoined to consider the interests of the children only 
on the question of leave to petition for divorce within three years 
of the marriage, under -section 2 (2). It may be hoped that, 
particularly in view of some of the evidence given before the Royal 
Commission by the National Society for the Prevention of Cruelty 
to Children, provision will soon be made for the interests of the 
children to receive at least some consideration on the vital question 
of the dissolution of their parents’ marriage. 

O. M. Sronr. 


RECOGNITION OF FOREIGN DIVORCES 


Travers v. Holley [1958] P. 246 is a decision of the Court of 
Appeal which is of very great importance from the point of view 
of þoth the conflict of laws and jurisprudence. 

The petitioning husband whose domicile of origin was English 
had been married to the respondent wife. They went to live in 
Australia where, in 1944, the wife obtained from a competent court 
of New South Wales a decree of dissolution of marriage on a ground 
substantially identical with section 18 of*the Matrimonial Causes 
Act, 1950, viz., that the husband, having been domiciled in New 
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South Wales, had deserted her as from 1940. The wife remarried 
in 1945 and the husband remarried in 1949. But in 1952 he 
brought a petition for dissolution of the marriage with the respon- 
dent on the ground of her adultery. He alleged that, since in 1948, 
when the respondent presented her petition in New South Wales, 
he was not domiciled there, the New South Wales decree was 
invalid in the eyes of an English court and that, consequently, the 
respondent’s remarriage involved an adulterous association. This 
petition seemed to lack merit, because it was probably predicated 
upon the husband’s wish to obtain his freedom not from the 
respondent ‘‘ wife ?” from whom, for all practical purposes, he had 
in fact been divorced for years, but from his second wife whom he 


had not lawfully married, if the New South Wales decree was _ 


invahd. 


The decisive question; however, was whether the husband was ' 


domiciled in New South Wales so as to confer jurisdiction upon 
the courts of that country. The fact was that in 1948 he was not 
so domiciled. Consequently the decision of the House of Lords 
in Le Mesurier v. Le Mesurier [1895] A.C. 517 seemed to support 
the husband’s case, because it laid down the principle that a decree 
of dissolution of marriage pronounced by a foreign court is recog- 
nised as valid in England if, and only if, the husband was at the 
date of the institution of the proceedings domiciled in the country 
where the decree was pronounced. 

However, the wife argued that (a) the husband was domiciled 
in New South Wales in 1940 when his desertion commenced and 
(b) this was sufficient to clothe the New South Wales decree with 
validity, because in New South Wales as well as in England since 
1987 a deserted wife could obtain a decree of dissolution if the 
husband was domiciled in either country at the time of the desertion. 
These contentions were upheld by the Court of Appeal. 

As to (a), Somervell and Hodson L.JJ. held that by 1940 the 
husband had acquired a domicile of choice in New South Wales. 
On this point Jenkins L.J. dissented and agreed with the views 
formed by the court of first instance. The decision, of course, 
rests on the facts, and these have not been fully reported. But 
one cannot help feeling that the view of the majority constitutes a 
further reaction against the implications of the much criticised 
decisions of the House of Lords in Winans v. Att.-Gen. [1904] 
A.C. 287, Ramsay v. Liverpool Royal Infirmary [1980] A.C. 588 
and Wahl v. Att.-Gen. (1982) 147 L.T. 882,—a reaction which in 
the recent practice of the courts has become clearly discernible and 


which will certainly be welcomed by realistic observers. The 


acquisition of a domicile of choice ought not to be made too easy, 
but, on the other hand, it ought not to be impeded by those artificial 
barriers which the ‘‘ voices of infalhbility ’’ (per MacKinnon L.J. 
in Salisbury v. Gilmore -[1942] 2 K.B. 88 at p. 51) have erected. 

As to (b), there used to be every justification for the impression 


~ 
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that a statute displaced the common law within the narrow limits . 
of its words, but that outside those limits the common law provided 
not only the source of inspiration for the courts, but also continued 
to impose itself by virtue of the principle of stare decisis. What 
the Court of Appeal has done in the present, case is to depart from a 
fundamental decision of the House of Lords by following the spirit 
and logic of a later statute rather than its wording, by acknow- 
_ ledging that if ‘‘ Parliament has cut the ground from under the 
argument ” based on the common law (per Hodson L.J. at p. 800), 
the latter no longer has binding force. This, therefore, is a case 
of the application of the maxim cessante ratione cessat lew—a 
maxim which was thought to be foreign to English law and which 
in numerous cases the courts have refused to adopt. It may suffice 
to refer to Re Luck [1940] Ch. 864 where, for the purpose of 
legitimation by recognition, the Court of Appeal preferred to follow 
the common law rules relating to legitimation by subsequent 
marriage, though they had been changed by the Legitimation Act, 
1926. The elasticity which the principle of precedent is said to 
promote but which in truth it obstructs and which the courts ought 
to re-establish, will be greatly promoted by this new doctrine. 

Within the specific area covered by the present case it means _ 
the formulation of the new rule according to which a decree of 
divorce pronounced by a foreign court is recognised as valid here 
if it is founded on circumstances in which English courts would 
assume jurisdiction: ‘‘ Our courts ... should recognise a juris- 
diction which they themselves claim ” (per Somervell L.J. at p. 797) 
or ‘f what entitles an English court to assume jurisdiction must be 
equally effective in the case of a foreign court ’’ (per Hodson L.J. 
at p. 800). It is submitted with great respect that this is sound 
and satisfactory law and that the Court of Appeal’s approach to 
the problem should meet with universal approval. - 

F. A. Mann. 


Toe Reear or LEASEHOLD PREMISES 


Warren v. Keen [1958] 8 W.L.R. 702 is a good example of the 
uncertainty that can exist in law on matters which might have 
been expected to be settled long ago. The question involved was 
that of the liability of the weekly tenant to do repairs. The 
importance of the question is enhanced by the fact that as a result 
of the Rent Restriction Acts the tenant has a much greater interest 
in fact than the terms of the tenancy suggest. This factor was not, 
however, considered by the Court of Appeal to alter the general rule 
of law. In the result the court held that there was no general 
imphed obligation on the weekly tenant to repair. The claim of the 
Jandlord was that the tenant should execute “‘ fair and tenantable 
repairs ’? and should keep the premises wind- and water-tight. All 
members of the court agreed in rejecting both claims, and Denning 
Vou. 17 | 6 
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L.J. added that the second phrase—wind- and water-tight—was 
“ of doubtful value and should be avoided.” The utmost implied 
obligation on the weekly tenant is, it seems, ‘‘ to use the premises 
in a tenant-like manner.’ That phrase is itself imprecise. 
Certainly the tenant is not liable to make good the consequences of 
fair wear and tear. It seems to amount to little more than a 
liability to do odd jobs of repairs, and such matters as sweeping 
chimneys and clearing drains, in fact little more than doing those 
things the neglect of which would amount to an abuse of the 
premises. The importance of the case goes somewhat further. It 
was generally said from Wedd v. Porter [1916] 2 K.B. 91 that the 
obligation of the tenant from year to year is to keep the premises 
wind- and water-tight. The force of that statement is weakened 
by the present decision, since Denning L.J. did not regard it as 
supported, on their proper construction, by the older authorities 
which had been relied on in Wedd v. Porter, and Somervell L.J. 
merely assumed that there might be some such liability, but 
expressly did not decide that there was. Certainly Marsden v. 
Edward ‘Heyes, Ltd. [1927] 2 K.B. 1 appears to take a more 
hmited view. Possibly it is merely that the obligation to use in a 
tenant-like manner imposes a liability on the tenant from year to 
year for somewhat more extensive operations in view of his greater 
interest. 

The result is no doubt fair to the tenant. On the other hand, 
there does not appear to be any implied obligation springing from 
the tenancy which imposes any liability on the landlord to repair. 
There are obligations springing from housing legislation and the 
like when the house reaches the stage of unfitness for human 
habitation. That standard is both low and uncertain, and the 
present proposals for definition do not add greatly to its certainty. 
Since it cannot be denied that there is an interest of the community 
in maintaining its stock of houses, there is something to be said for 
having a liability for reasonable repair placed somewhere. The 
present Housing Repairs and Rents Bill goes some way to achieving 
that. It offers some sort of inducement to the landlord to repair 
by allowing a modest increase in rent, but it also holds out a threat, 
in that the increased rent can only be demanded as long as the 
premises are kept in repair. Something too is done by the added 
powers given to local authorities to deal with unfit houses. 
Whether enough has been done may be known in twenty years’ 
time. 

J. D. B. MITCHELL. 


POSSESSION AND DESERTION IN AUSTRALASIA 


AUSTRALIAN courts have also been faced with the problems of what 
to do with deserted wives who have remained on premises nol 
belonging to them. Whereas the multiplicity of English actions in 
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the past few years has resulted in the formulation of principles— 
if not completely settled, at any rate pointing a way to settlement 
—the Australian cases leave some questions unresolved. This is 
in part due to the fact that there have been fewer decisions. But 
to some extent it is the result of the separate jurisdiction apper- 
taining to each state of the Commonwealth of Australia. 

Wherever possible, and in similar circumstances, the Australian 
courts have followed the English authorities: So in Henderson v. 
Henderson (1950) 51 S.R. (N.S.W.) 217, the Supreme Court of New 
South Wales had to consider the rights of a wife left in possession 
of the matrimonial home which belonged to the husband. The. 
husband left the home and brought ejectment proceedings. In 
accordance with the English cases, which lay down that the wife’s 
right to remain on the premises must be determined by the court 
in its discretion under the Married Women’s Property Act, the 
Supreme Court refused to allow the husband’s claim. An unusual 
case was Hickert v. Kickert (1951) Argus L.R. 576; but it aptly 
Ulustrates the protection afforded to wives by the present state of 
the law. There the wife was the owner of the matrimonial home; 
but the husband had assisted in the provision of the purchase price 
by helping to pay off the debt owing on the house. The spouses 
separated; the husband, however, was left in possession and con- 
tinued to live in the home. Smith J. in the Victorian Supreme 
Court did not find that either party had deserted the other, although 
it seemed most likely that the wife was the guiltier of the two. 
When she claimed possession the question of blame was irrelevant 
and the husband was ordered to surrender the home to her. The 
only right he was held to have was an equitable charge on the 
property in respect of his share of the purchase price. 

More interesting than these cases, however, and raising many 
arguable points (unfortunately not debatable here), is the judgment 
of Sholl J. in the Supreme Court of Victoria in Brennan v. Thomas 
(1958) Argus L.R. 214. The husband left his wife in his house 
and sold it to the plaintiff. Whether or not the husband was in 
desertion was not decided—apparently because it was not material 
(sed quaere?). One of the express terms of the sale to the plaintiff 
was that it was subject.to the rights, if any, of the wife. When 
the plaintiff claimed possession he succeeded. For Sholl J., 
accepting the authority of Roxburgh J. in Thompson v. Earthy 
(1951) 2 K.B. 596—despite judicial and academic criticism, express 
and implied, of that case—held that the wife’s right to remain in 
posfession was a personal one, which was maintainable only against 
her husband; it was not proprietary, therefore it gave no protec 
tion against purchasers from the husband. Sholl J. refused to 
conclude that the statement of the wife’s right in Henderson v. 
Henderson (supra), meant that a husband could not pass a better 
title to a purchaser than he himself had. Whether this decision 
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was in any way influenced by the apparent honesty. of the trans- 
action between the husband and the purchaser, is left doubtful. 
But Shol J. candidly stated that he did not want to add, what 
might be called, new terrors or hazards to conveyancing, by putting 
& prospective purchaser or mortgagee on his inquiry as to the 
matrimonial status of the other party. This is a valid argument; 
but it is submitted that it does not satisfactorily deal with colour- 
able transactions. 

These were cases where the deserted spouse owned the premises. 
In them a hne of authority is discernible. But there is scantier 
authority dealing with deserted wives whose husbands were tenants. 
In Victoria, on facts not involving rent restriction legislation or 
findings of desertion, a wife left in premises of which her husband 
had been tenant, was unprotected when he went out of occupation 
and surrendered his tenancy: Zunnenberg v. Batt (1948) V.L.R. 
107. But McClemens J. in the Supreme Court of New South Wales 
in Coen v. Costelloe (1952) 69 W.N.(N.S.W.) 280, seemed more 
favourably inclined to the English view. There the plaintiff in eject- 
ment proceedings was the assignee of the husband’s tenancy and the 
purchaser of his furniture. He had deserted his wife and had left 
her in possession, with the furniture still on the. premises. These, 
premises came within the operation of New South Wales rent. 
legislation. This case was, therefore, distinguishable from the 
Victorian one. His Honour held that the wife was protected (a) 
because, on the authority of earlier decisions in England, the 
husband still possessed the premises even though he was not himself 
physically occupying them, (b) because the legislation in question 
was enacted with the object of protecting tenants and their families. 
Here the wife was still a member of the husband’s family, there- 
fore she should not be ejected. But what was the true basis of 
the decision is hard to tell. 

A more recent New South Wales case, however, Webb v. Diethe 
(1958) 70 W.N.(N.S.W.) 280 seems to clarify the position. For 
there the Full Court of the Supreme Court decided that as long as 
the deserted wife is on the premises the husband is still in possession 
for the purposes of rent restriction legislation, notwithstanding his 
intention to surrender, manifested in this case by a letter giving up 
the tenancy and enclosing the key to the premises. Owen J. 
followed the English cases without serious question. But Herron J., 
while agreeing in the result, remarked upon the conflict between the 
“ deserted wives ’’ cases and other Court of Appeal cases in which 
it has been held that a tenant had validly surrendered possession: 
(see Brown v. Brash and Ambrose [1948] 2 K.B. 247; Thompso v. 
Ward [1958] 2 W.L.R. 1042; and cf. Taylor v? McHale (1948) 
Estates Gazette Digest 299; contrast Wiles v. Morse (1950) Estates 
Gazette, April 8 and King’s College, Cambridge v. Kershman (1948) 
64 T.L.R. 547 per Lord Greene M.R. at p. 548). It would seem, 
therefore, that in the case of deserted wives a new ‘* possession ”’ 
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has been created, one where the possessor has neither the animus 
nor the factum possidendi—a curious result. 

It will be seen from this brief discussion of the cases that, if 
and when the High Court of Australia has to grapple with these 
problems, it will not be without suggestions from State courts as 
to the correct mode of approach. An authoritative judgment from 
the High Court, however, would be very welcome. 

Finally, in Mawted v. Klee (1958) N.Z.L.R. 450, an interesting 
example was provided of the effect on the law generally, and the 
law of deserted spouses in particular, of the discretionary powers 
vested in the court by the Married Women’s Property Act, s. 17 
(the corresponding section in New Zealand being section 19 of the 
Married Women’s Property Act, 1952 (N.Z.)). There the plaintiff 
was suing for specific performance of a contract made with the 
defendant for the sale and purchase of a house. The house was 
occupied by the defendant’s wife under an arrangement reached 
before a magistrate’s court. This was evidenced in a note by the 
magistrate made, not at the time of the making of a separation 
order, but at the time orders for maintenance of the wife and 
children were made. This arrangement gave the wife “ liberty to 
continue to reside’? in the matrimonial home, while the husband 
was to pay the rates, mortgage instalments, etc. 

Hutchison J. (without, however, referring to Brennan v. 
Thomas (1058) Argus L.R. 214), distinguished the case from the 
English ones involving claims for possession by purchasers from a 
husband, brought against the occupying wife. Nor did the learned 
judge think it necessary to decide whether the arrangement 
amounted to a licence, which avoided the necessity for determining 
the possible effect of such a licence upon the plaintiff, the purchaser. 

The ground of Hutchison J.’s decision against the plaintiff 
was that to grant a decree of specific performance ould require 
the defendant to dispossess his separated wife, which he was not 
legally entitled to do without an order under the Married Women’s 
Property Act. As, under general rules of equity, decrees of specific 
performance will not be awarded if their effect is to compel some- 
body to do what he is not lawfully competent to do (Fry on Specific 
Performance, 6th ed., p. 194, para. 407), the only remedy open to 
the plaintiff was to begin a new action for damages. 

G. H. L. Fampman. 
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REVIEWS 


Tar CHancinc Law. By Tue Rr. Hon. Sm ALFRED DENNING. 
[London. Stevens & Sons Ltd. 1958. viii and 122 pp. 10s. 
net. | 


Tue major thesis of this extremely interesting book concerns the contribution 
which the judges have made in the past and are making today to the 
development of the law. It may be summed up in the author’s statement that 
“the truth is thet the law is often uncertain and it is continually being 
changed, or perhaps I should say developed, by the judges.” No one can 
doubt that the judges do make new law from ttime to time, but whether 
they play quite so important a role in this field as is suggested in these five 
lectures may perhaps be open to question. As Mr. Justice Holmes has 
emphasised, a Judge can only create new law “intersttlally,” and today the 
opportunities given to him to do so are strictly limited. Lord Justice 
Denning refers to Lord Mansfield as the obvious illustration of the creative 
judge, but he was peculfarty fortunate in his period and in his subject. Never 
again will a judge be given an opportunity -to incorporate a novel branch of 
the law, such as the Law Merchant, with the common law. Nor is it Hely 
thet most modern Judges would welcome such an opportunity, for it has 
become the established tradition of the English Bench that it is the primary 
function of a judge to interpret the law, and not to create it. The author is 
himself a notable illustration of what Sir Frederick Pollock has described as 
“ Judicial Valour,” but even he has been forced to work within a limited field. 

In the first lecture on “The Spirlt of the British Constitution” Lord 
Justice Denning emphasises the essential importance of the independence of 
the, judges, guaranteed by the Act of Settlement. No one today would 
question this, but it is necessary to remember that the English bar has played 
an equally great part in the establishment of liberty. Freedom of the press 
and freedom of speech do not seem to owe to the Judges as much as this 
book would suggest, for it can hardly be said that the judiciary played a 
distinguished part in these matters at the end of the eighteenth and the 
beginning of the nineteenth centuries. Here Erskine’s name as an advocate 
stands supreme. The Inns of Court have not always been above criticism, but 
throughout English legal history they have been a bulwark of freedom. It 
is particularly important to emphasise this today when it may fall to the 
lot of counsel to defend an unpopuler cause. 

In the second chapter dealing with “The Rule of Law in the Welfare 


State” Lord Justice Denning seems to suggest that the Crown 


Act, 1947, must be attributed in large part td the decision of the House of 
Lords in Adams v. Naylor [1946] A.C. 548. That decision undoubtedly made 
it clear that something must be done in the matter, but it was only the last 
step. We cannot get a true picture of this reform unless recognition is giyen 
to the Jong-continued efforts that had been made by the writers on tort and 
on constitutional law to bring about the necessary amendmént It was they 
who educated the legal profession so successfully that there was hardly 
e lawyer who did not favour this change. It therefore required only a 
final push to dislodge the varlous Government Departments from the intran- 
sigent position they had taken. 

In dealing with the tortious liability of hospitals for the wrongful acts 
of their servants, Lord Justice Denning says (at p. 29): “The hospitals, how- 
ever, afford the most striking illustration of how a nationalised undertaking 
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hes been brought under the rule of law. In the days before nationalisation, 
the law was very tender towards charitable hospitals.” With all respect, 
the change in the law relating to hospitals was so well under way before 
nationalisation was established thet it is doubtful whether there 1s any relation 
between the two. In 1985 The Law Quarterly Review published an article 
entitled “Hospitals and Trained Nurses” (54 L.Q.R. 558) in which it was 
argued that the leading case of Hillyer v. Si. Bartholomew's Hosptial [1909] 
2 K.B. 820 ought not to be construed as giving hospitals legal immunity 
for the negligent acts of their servants, even though they were acting in a 
professional capacity. It was pointed out that employers were held liable 
for the negligent acts both of sea end air pilots even though the employers 
themselves could not direct them how to act. This view of the law was 
accepted by the Court of Appeal in Gold v. Hssew County Cownoil [1642] 
2 KB. 2. With all respect, the fact that the defendant hospital was a 
county council hospital can hardly have had anything to do with the decision 
of that case. It would, indeed, be a strange thing if the courts were to 
change the law merely because the hospitals had been nationalised. 

In the chapter on “The Changing Civil Law” the author deals with two 
problems which have been debated at great length in recent years. In 
referring to the Highirees Case [1947] K.B. 180 he states (both at pp. 55 
and 104) that “this doctrine warrants the proposition that the courts will 
not allow a person to go back on a promise which was Intended to be 
binding, intended to be acted on, and has in fact been ected on.” With all 
respect, this statement of the law is too wide, because, as Lord Justice 
Denning himself has pointed ont elsewhere, the doctrine is limited to a form 
of estoppel. Put briefly, a person who has promised not to enforce an existing 
legal right against another cannot disregard this promise until he has given 
the other party an opportunity to be restored to his previous condition. This 
does not mean that the Hightrees case has not rendered a great service to 
the law by emphasising a déctrine of estoppel which had, in large part, 
been forgotten. 

The second problem is concerned with the lew of mistake. The author 
suggests that Sollo v. Butcher [1950] 1 K.B. 671 has created a new equitable ` 
rule which has made a “most remarkable change” in legal doctrine, but it 
is difficult to find any subsequent case in which this rule has been applied. 
According to this doctrine a court may refuse to recognise that e contract 
js void on the ground of mistake except on such terms as it considers to be 
just. A not dissimilar equitable doctrine concerning frustretion was firmly 
rejected by the House of Lords in British Movtetonews, Lid. v. London § 
District Oinemas, Ltd. [1952] A.C. 166. There is much to be sald for a change 
in the law along the Hnes advocated by the author, but it is doubtful whether 
it can be achieved without legislation. 

The fourth chapter on “The Rights of Women” is of particular interest 
as it discusses the protection which a deserted wife has been given in the 
matrimonial home, in perHcular against the landlord where the house which 
she occupies is within the Rent Restrictlon Acts. Whether the cases on this 
point constitute (p. 93) “a coherent body of law to meet the needs of 
modern times” has been disputed (of. R. E. Megarry, “ The Deserted Wifes 
Right to Occupy the Matrimonial Home” (1952) 68 L.Q.R. 879). 

The last chapter on “The Influence of Religion” is the most controversial, 
Lord Justice Denning’s thesis is that (p. 99), “ without religion there can be 
no morality: and without morality there can be no law.” It seems rather 
surprising to find it suggested that a man who may not have any fixed religious 
beliefs must therefore be regarded as amoral. It is not clear in this chapter 
whether the author is speaking of the Christian religion or of religion in 
general, nor whether his statements concerning various moral rules are to be 
regarded as of universal válldity in all countries and in all circumstances 
or are related only to England at the present time. No one can dispute - 
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the influence which the Christan religion has had on the development of 
English law, but it is startling to find such a complete identificatton between 
the two. It is not quite, clear whether the law which is being discussed 
is an ideal law or is the law as it exists today. It might be desirable to base 
the law of contract on absolute truth and good faith, the law of tort on the 
principle “love thy neighbour,” the rules of statutory interpretation on the 
principle “the letter killeth,” the criminal law on the rule that an act must 
be morally blameworthy, t.¢., it must be a sin, to be punishable, and the law 
of family life on the indissolubility of marriage, but it would be dificult 
to show that the law has accepted any one of these doctrines. It may even 
be argued that it would not be desirable for the law to seek to establish 5o 
high a moral standard. 

The various points raised in this book are of particular interest because 
they bring out clearly one of the major problems concerning law reform. 
Can this be accomplished to any appreciable extent by Judicial interpreta- 
tion, or must we rely primarily on such a body as the Law Reform Com 
mittee for amendments in the common law? I am not unprejudiced in this 
matter, so it will not be surprising if I express the view that the Judges, 
sitting as judges, can play only a limited role, especially while the doctrine 
of the absolutely binding precedent remains in force. Law reform, to be 
of any value, must be carefully planned and boldly executed. The judicial 
process, which can at: best deal with only particular cases, can hardly be 
expected to accomplish such a task. This, of course, does not mean that the 
important contributions made by the Bench to law reform should be under- 
rated: full gratitude must be given to those Judges who seek to bring the 
law into accord with the needs of e changing world. 

A. L. Goopruarr. 


Josticz. By Grorcio DEL Veccmo. Edited by A. H. CAMPBELL. 
[Hdinburgh: the University Press. xx + 286 pp. 80s. | 


Wrrn greater understanding of Continental legal systems, English lawyers 
have recently become increasingly aware how much the differences between 
these systems and the English have been exaggerated. There has been a 
tendency towards more comparison aud the pooling of ideas, and it is 
appropriate that the University of Edinburgh should act as catalyst in this 
process. 

In presenting the first English tranalation of Del Yeechio’s essay on 
Justice, Professor Campbell has in fact flung a bridge acrosa one of the 
widest gulfs separating the legal worlds of England, or even of Seotland, and 
Italy. As he says at the beginning of his introduction, the philosophy of law 
has not flourished In the English-speaking world. Indeed it is neither unknown 
nor condemned for English lawyers in high places to boast in public their 
ignorance of jurisprudence. 

It is a far cry from this attitude to an essay which originated as a lecture 
in 1922 by one of the foremost Continental jurists of the day, and has now 
been translated for the first time into English from the revised edition of 
1948. The text occupies only some eighty pages, the bulk of the book consist- 
ing of the notes which follow each chapter. Chapter 18, on “Justice agd 
Legality,” in which four pages of text attract seventeen pages of notes, is 
exceptional, but the author could justifiably cleim, in his preface to the 1946 
edition, that he has included a repid survey of the most important writings 
up to date on the subject of Justice. Linguistically these notes assume 
familfarity with Greek, Latin, German and French; reference to all the 
works cited would be a labour of years rather than months, but would be 
neceasaty‘to a full understanding of the argument, since frequently little 
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guidance is given as to the exact views of the writer or the precise point 
covered in the work cited (see, s.g note 2, pp. 181-2). 

Such exuberance of citation is appropriate, if somewhat overwhelming, 
in the first stx chapters of the book, which trace the development of the idees 
of justice and natural law; but its value in the second part of the work, in 
which Del Vecchio propounds-his own views on Justice, seems more doubtful. 
In his preface to the 1946 edition the author admits that he has given 
perhaps too much time and care to seeking out and recording correspondences 
and parallels between his own thought and that of others, and refers to those 
who judge the originality of a work by its paucity of citation. But surely 
the truth of a theory is unaffected by the number of those who have stated it 
before; one advantage the legal theorist has over the practical lawyer is that 
he is not bound to count, but free to welgh, the judgments of his pre- 
decessora, in the lights of changed conditions, 

It is indeed the latter part of the book that the English reader is likely 
to find most difficult. The few categorical statements nearly all arouse 
misgivings. For example, on p. 79, the author says that “the belief that 
to our subjectivity is contraposited a subjectivity of others is a necessary 
moment in the development of our spirit and is not bound at all to the 
empirical perception of this or that individual.” If this means, as I think 
it may, that as an inevitable step in my development, and irrespective of any 
communication or sympathy I may heave with my neighbour, I will at some point 

. realise that I am one among many, and a mere object on the periphery of 
my nefghbour’s world, I do not believe it is true. Surely, at least, after the 
wealth of citation on unimportant matters, one is entitled to demand fairly 
cogent evidence of such a controversial statement of fact, but not a shred 
Is indicated. Again, at p. 144, the parents responsibilities to his children 
are explained on the ground that “to bring a new being into life and abandon 
it deliberately ... before it actually reaches its autarchy, is incompatible with 
the respect due to the absolute value of the person.” Then we are assured 
that the child owes a corresponding duty of fidelity to his parents, and the 
relationship so outlined is then sald to exist also between the Individual and 
his “ fatherland or nation,” for which he must be prepared to sacrifice his lfe 
where necessary. This illustrates the more or less logical progression from 
the baseless assumption to the foregone conclusion. The discussion of the 
purpose of punishment seems a facile over-stmplification by comparison with 
Kenny; other outmoded simplifications abound, as in the contrast drawn on 
p. 184 between “the guilty man” and his “innocent relatives.” 

Morecover,.in contrast to the sparse legal theory of the common lew countries, 
which is grounded in experience, Del Vecchio’s theories seem immensely remote 
from turbulent humanity. His rare concrete proposals for legal reform are 
never related to their probable practical effects. The most important suggestion 
for reform is contained in the two Appendices on penal justice, and is, that 
for the most offences punishment should be replaced by reparation. He finds 
it strange (p. 218), that no serious scientific study has so far been undertaken 
to calculate the monetary cost of reparation for the harm done by criminals 
to public order and private Interests. He does not himself indicate any basis 
for such a calculation, for example in cases of treason, murder and offences 
against the person, though he Indicates that the condition and social rank of 
the injured person would be relevant factors. Once the emount of the criminal’s 
debs for reparation is fixed, however, he considers that “protection” of the 
creditor should “take the form of the imposition upon the debtor of definite 
tasks, according to his capacity, having regard to all the circumstances, and 
always in humane and civil forms, such as would be established by law.” These 
principles, of course, require translation into concrete proposals before they 
can be evaluated, but the author also appears unaware that compulsory labour 
involves restraint on freedom of movement, and that no society has yet found 
a method of restraint, the cost of which does not exceed the value of the work 
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done by the person restrained, so that payment of debts by this means is simply 
not a practical proposition. 

Professor Campbell is clearly aware of these difficultles, and has inserted 
most useful notes relating the author’s theories, when they seem most remote, 
not only to the world men live in, but to that part of it found within these 
islands. The English translation is, on the whole, clear; the rare obscurities, 
as, ¢.g., in the passage cited from p. 79 and on p. 77, seem attributable to the 
original The Edinburgh University Press has done its work of production 
well. 

O. M. Sroxr. 


- 


Justice Accorpine ro Law. By Roscor Pounp. [Yale Univer- 
sity Press. London: Geoffrey Cumberlege. 98 pp. 1951; 
2nd printing 1952. 16s.] 


Turan lectures were delivered at Westminster College, U.S.A., under the Green 
Foundation which has already sponsored lectures by Count Sforsa, Sir Winston 
Churchill and Reinhold Niebuhr. In them Dean Pound, with immense learning 
compressed into broad generalisations, discusses the meaning of “ Justice,” the 
meaning of “Law,” and the problem of administering the one in accordance 
with the other. ' 

Five theories of Justice are brought under review—an individual virtue 
(Greek philosophers), a morel idea (eighteenth-century lawyers), a régime of 
social control, the end or purpose of social control and so of law, and the ideal 
relation among men (Radbruch). Dean Pound incidentally mentions a distinc- 
Hon of his own, which he has expounded elsewhere, between “ positive natural 
law” and “natural natural law.” The purpose of law appears to be the main- 
taining of an ideal relation among men But what is that ideal relation? 
Thinkers have continually gone behind an idea of the past to a more inclusive 
one. At first they thought of the end of law as keeping the peace, then as 
being for the purpose of maintaining the social order, then for the maximum 
of freo self-assertion, and then for the maximum satisfaction of human wants 
or expectations. This last is the most inclusive order so far. 

Three factors have made it difficult to answer the question of what law ig. 
First, there is the need to reconcile the apparent opposition between role and 
discretion. Secondly, law as a body of authoritative precepts may be looked 
at from four different points of view, viz, those of the lawmaker, the individual 
subject, the Judge, and the legal adviser. Holmes’s prediction dictum Is 
explained in its context and the point made that “It is the adviser, not the law, 
that does the predicting.” Thirdly, law has been given the different meanings 
of the legal order, the body of authoritative guides to judicial or administrative 
decisions, and the judicial and administrative processes. The three ideas 
denoted by these meanings may be unified by the idee of social control, and 
the importance of the technique by which law is administered is here ilustrate? 
by reference to examples from Anglo-American, Roman and French law. For 
“law is more than an aggregate of laws. It is what makes laws living 
instruments of justice. It is what enables courts to administer Justice by means 
of laws.” Some shrewd blows are delivered in Part 2 against the legal realists, 
though they are still in the fight at p. 90 when the following knockout (or foul?) 
is delivered: “So-called realism in jurisprudence is related to realism inert 
rather than to philosophical realism. Like realism in art it is a cult of the 
ugly.” 

The third part considers in turn the advantages of and objections to adjudi- 
cation by the legislature (“legislative justice ”), by executive or administrative 
persons or bodies (“executive Justice ”), and by the ordinary courts (“ fudictat 
Justice”). The problems are famiHar to us on this side of the Atlantic, the 
arguments are stated with cogency end the conclusions will commend themselves. 
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to most members of the legal profession. Altogether, this is a graceful addition 
to our collecHon of Roscoepoundiana, 
O. Hoop PHiirs. 


Tur Docrenves oF JupiciaL PREcEDENT IN Scots Law. By T. B. 
Suarn, w.A.(Oxon.), Advocate and Barrister-at-Law, Professor 
of Scots Law in the University of Aberdeen. [Edinburgh : 
W. Green & Son. 128. 6d.] 


Wrruim recent years, Scottish legal scholars, both from the universities and 
from the law courts, have been providing two notable types of. contribution 
to historical jurisprudence. On the one hand, the Stair Society has been 
publishing the sources from which it will ultimately be possible to write an 
adequate history of the law of Scotland. On the other hand, individual scholars 
have engaged in a series of legal monographs, of which hitherto the most signi- 
ficant has been Lord Cooper’s Supra Orepidam, whose influence on the technique 
of legal research should be out of all proportion to its size. This monograph 
on Judicial Precedent by a former Eldon Law Scholar of Oxford well deserves 
to be placed in the same category as Supra Orepidam. 

~ The root distinction between the Scottish and the Engtsh approach to 
judicial precedent is the distinctlon between the deductive and inductive 
methods. “To proceed from principles to instances is the characteristic of the 
one school,” says Lord Macmillan. “To proceed from instances to principles 
—or perhaps not to proceed beyond instances—is the characteristic of the 
other.” As the two legal systems have developed, the distinction has tended to 
become more and more blurred by_ various factors which are gradually 
assimilating most departments of each. None the less, in origin, they drew 
thelr respective strengths from separate traditions, and, as Lord Cooper has 
observed, the question which will soon have to be faced is “whether a better 
cement than rigid precedent cannot be found in more codification and in 
methodised reasoning from clear principles in accordance with the civilian 
tradition. The judge should not be the parties’ oracle, but he must be something 
' more than an antmated index to the lew reports.” 

It may be that the recent case of Beith’s Trustees, 1950 S.C. 66, cited by 
Professor Smith, illustrates the difference so far as it stil] exists. There a 
Scottish court of three Judges decided, by a majority, “not to follow” an 
earlier decision of seven judges, because its ratio rested on the common law 
rules prevailing in 1875 as to the diminished capacity of a married woman, 
whereas the general law regarding the property and rights of married women 
had been radically altered since that day. The Lord President laid down that 
“if it is manifest thet the ratio decidendi upon whiclt a previous decision has 
rested has been superseded and invalidated by subsequent legislation or from 
other like cause, this ratio decidendi ceases to be binding.” As Professor Smith 
goes on to observe: If the Court of Session can thus “not follow” an earlier 
decision of a larger court, may it “apply the doctrine of desuetude and changed 
circumstances to decisions of the House of Lords?” 

In Scotland, there was nothing compareble to the common law tradition. 
- Precedent, in its broadest sense the desire to maintain general consistency of 
decision, had ite—much later—origin in volumes of Practicks, wherein the 
ratéones decidendt of Important decisions were noted, by Judges or counsel, for 
their own use. Most of the early law was not common law, but statute, the 
statute usually taking a simple form round which judicial interpretation 
gathered. At this stage, precedent was not binding—though a tract of similar 
decisions would be accepted as establishing the law and not to be departed 
from “except upon grave consideration.” As late as the beginning of the nine- 
teenth century, Baron Hume wrote: “The authority of precedents as a part 
of our law certainly is not established, but... they ought to have much 
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weight... A Judge on this account will often decide according to precedents 
in preference to his own opinion, though he will not be gullty of a breach of 
duty if he swerve from them.” 

While the citing of precedents was well established in Scotland in eighteenth- 
century practice, it was not until the next century that doctrines of stare decisis 
began to take root. “The doctrine,” says Lord Cooper, “formed no part of 
the classical law of Scotland, but crept in unobserved some hundred, and fifty 
years ago, and we are now helpless in ita suffocating grip.” Most important 
was the Influence of the House of Lords which, attracting increasing numbers 
of Scots appeals, tended also to assimilate doctrines of precedent. Other 
important, but leas obvious, influences were the establishment of affictal law 
reports in Scotland, and the opportunity which the division of the Court of 
Seasion in T8068 gave to judges by allowing them more tme to formulate thelr 
reasoned opinions. Professor Smith’s conclusion is that, while Scots law is 
fundamentally a deductive system, and might well have been codified like those 
Continental systems with which it was most closely associated, in its later 
development it became partially interlocked with the case law system of 
England, in consequence of which, latterly, the development of legal principle 
in Scotland has become increasingly the province of case law, which by now 
has largely overlaid the basic system. 

Professor Smith then discusses in detail the Scottish interpretation of stare 
decisis; the modifications which are attributable to the appellate jurisdiction 
of the House of Lords; and the Scottish interpretation of ratio decidendi; and 
concludes with a precise formulation of the law relating to the authority of 
the supreme and subordinate Scottish courts of law in both civil and criminal 
matters. 

J. R Pau. 


CIVIL PROCEDURE OF THE TRIAL COURT IN HISTORICAL PERSPECTIVE. 
By Rosrrt Wrness Murar, Emeritus Professor of Law in 
Northwestern University. [New York: The Law Center of 
New York University for the National Conference of Judicial l 
Councils. 1952. 584 pp.] 


Iw this notable contribution to the Judicial Administration Series the Emeritus 
Professor of Law in Northwestern University sets out to survey, from the 
standpoint of their historical progression, the major procedural rules employed 
in the United States and in England in the courts of first instance. After a 
brief, but illuminating, account in general of the antecedents of the Anglo- 
American system, the civil procedure in the early nineteenth century in England 
and the United States, and the subsequent course of reform in both countries, 
Professor Wyness, Millar goes on to a detailed comparison of the development 
of specific phases of civil procedure in the two systems. He is not concerned 
with appellate procedure, but otherwise his chapters comprehend every stage 
from introduction of the cause to execution. 

There has, of course, accumulated in the United States a large body of 
experience of the effectiveness of different procedural ideas. The author 
remarks that the somewhat exaggerated -reverence for the modern English 
system which until recently existed among American lawyers has now given 
way to a more temperate appreciation which, while acknowledging the virtues 
of the English rules, recognises also that much tmportant innovation has come 
from American initlatve. Probably very few British lawyers realise how 
widely procedure varies in the courts of the states. There has, for example, 
been no uniformity in the development of the conjunct administration of law 
and equity. The New York Code of 1848 (which the author believes to have 
had an important influence in the drafting of the English Judicature Acts) 
contemplated the union of legal and equitable demands, and the system thereby 
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provided has been adopted in many states. In a minority, however, there has 
been no advance to any such union, although, in the author’s view the Federal 
Rules of 1988, which declare that “ there shall be but one form of action to be 
known as ‘civil actton’” will accelerate the acceptance of the principle of 
fusion. They have recently had this effect in New Jersey where until 1948 . 
the separation of law and equity was preserved. Procedural differences 
between the states may be further illustrated from the sphere of jury trials. 
In some states the judges charge precedes the closing arguments of counsel 
while in others {t does not; in most states the Judge may not comment on the 
evidence though in some he may; the number of jurors varies widely from 
state to state; in some states a majority verdict is competent, though not in 
all; the required majority varies from two-thirds in Montana to five-sixths in 
New York. 

Professor Wyness Millar finds in the Federal Rules of 1988 the nearest 
approach yet made in American conditions to the realisation of a simple and 
effective system for the administration of civil justice. He welcomes the 
manner in which state procedure is increasingly conforming to their principles, 
and regards them as establishing what will ultimately become the general type 
of American civil procedure. At the same time he considers them far from 
perfect and has a number of penetrating and instructive criticisms to offer, 
three of which may be briefly mentioned here by way of example. 

In hig discussion of pleading he argues that the terms of Rule 8 (a) which 
require that relief claiming pleadings “shall contain a short and plain 
statement of the claim showing that the pleader is entitled to relief” are 
unsatisfactory. Does this mean that the plaintiff must state facts sufficient to 
show a cause of action? Or is a generalised summary of the case, which gives 
fair notice to the adversary of the nature and basis of the claim and a general 
indication of the type of litigation, all that is required? He urges acceptance 
of the principle that so far as regards statement of facts no more should be 
asked of a pleading than that it gives fair notice of the claim or defence. To 
this, he considers, should be appended in numbered propositions a statement 
of the legal theory or theories on which the pleader intends to rely. In many 
of the states, as in England, a plaintiff is usually entitled to succeed on any 
theory to which the facts alleged, as supported by proof, give rise. This, 
however, unfairly prejudices the defendant in the preparation of his case. The 
system advocated, it may be noted, corresponds closely to that which has long 
prevailed in the Scottish courts. 

Professor Millar in an interesting comparison between the pre-trial hearing 
as envisaged by Rule 16 and the English summons for directions indicates 
his view that the former would be more valuable if it possessed the authoritarian 
aspect of its English counterpart. The pre-trial hearing ise conference 
between the attorneys for the parties held before a judge of the court, and 
_ its effectiveness depends on the voluntary co-operation of counsel. He feels 
that the court should have power to direct necessary amendment of pleadings, 
to require parties to indicate the methods of proof they intend to employ, and 
to limit the number of expert witnesses. While recognising the advantages 
of the English system he believes that American traditions prevent the 
Immediate possibility of vesting in a master or commissioner the judicial power 
possessed by the English master, although he feels that this is a development 
which may at some future date be compelled by circumstances. 

A striking difference between an American and an English Jury trial is the 
absence in England of preliminary examination of the prospective jurors to 
ascertain whether or not there is any ground for challenge. The delay caused 
by this examination in America is greater in criminal than in civil cases but 
even in the latter it is frequently considerable. The author regrets the waste 
of time occasioned by such examination but believes it is too firmly entrenched 
to be easily dislodged. He considers, however, that such preliminary examina- 
tion should be wholly in the hands of the court, counsel being entitled to 
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suggest further questions which the court would have discretion to put or to 
refuse. He regards it as unfortunate that Rule 47 (a) permits either the 
parties or their attorneys, or the court, to conduct the examination and regrets 
that the emphasis has not been clearly placed in favour of examination by 
the court. - í 

As Professor Millar says, it ig only since the middle of the nineteenth 
century that procedural reform in the Anglo-American system has taken on 
any vital or structural significance. Since then the gap between procedural 
rules and the demands of substantive law has been considerably reduced but 
it continues to exist The recommendations of so distinguished a jurist will 
undoubtedly receive the respectful attention of his fellow lawyers in the 
United States. In Britain his book is to be welcomed not only for the light 
it throws on American practice and procedure, but also for the ideas for 
possible procedural development here which American experience provokes. 


J. AIKMAN SMITE. 


SALMOND ON THE Law or Torts. Eleventh edition by R. F. V. 
Heuston, M.a. [London: Sweet & Maxwell, Ltd. 19858. 
pp. lii and 794 (with index). £2 2s.] — 


THERE are many excellent features in this edition by Mr. Heuston, successor to 
the late Dr. Stallybrass. He hes shown a nice sense of discrimination in 
deciding when to leave the text untouched and when to rewrite. His additions 
blend admirably with the original text and his style is lucid. The summaries 
of the effects of some of the new leading cases, ¢.7., Thomson v. Deakin at 
409-11, are models of accuracy. The burden of adding all new relevant cases 
has been discharged very competently: the case digests, periodicals and the 
other valuable sources (including The Times and Hansard) have been combed 
thoroughly. Many interesting Irish cases have been introduced, and there is 
judicious annotation of Canadian and Australian authorities. 

Omissions are few. The most surprising is perhaps London Ferro—Conorete 
V. Justion (1951) 68 R.P.C. 261, where the Court of Appeal, in 
that malice must be proved in slander of title, adopted a ten-line quotation 
from the previous edition which is also omitted from this one. Less importantly, 
Sorrel v. Paget [1950] K.B. at 259 (per Bucknill L.J.) might have been cited 
on conversion (the case is mentioned elsewhere but is not in the Index); Conmeay 
v. Wimpey and Young v. Bow at 548; Drinkwater v. Kimber at 588; Haseldine 
v. Dawe at 551, and the explanation of that case in Travers v. Gloucester 
Corporation at 602. 

In the sections on Negligence the following need attention. The treatment 
of setting aside a verdict and directing a new trial is confused and self- 
contradictory (514-16) and Goddard LJ.’s dictum in Parry v. A himinin Corp. 
[1940] W.N. at 46, is omitted. Many cases are wrongly cited as examples of 
res ipsa logudtwr (519); 519 (f) is an example of something frequently found 
throughout the book: a case cited for a proposition without mentioning that it 
was not the ratio decidendé and that other judges in the case took a different 
view (of. 562 (a); but the worst instance is at 888, where in The Albano (not 
Albino) the obfter dictum of Lord Esher is relied on without stating that the 
other two judges expressly disagreed and where, incidentally, in the next 
. sentence V.O.B. v. Evans is called upon to carry a load beyond its strength). 
The treatment of the Law Reform (Contributory Negligence) Act, 1945, is too 
brief (of. the failure to incorporate the Defamation Act, 1952, smoothly into 
the text, and the misstatement of section 25 of the Sale of Goods Act at 881). 
Stansbie v. Troman is introduced into the text under the heading “where the 
law imposes a duty to guard against the novws actus” but it is a case in 
contract (169). 

On contractual liability of occupiers we are told at 552 that there are two 
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types of implied term, (1) liability for independent contractors and (2) no 
lability for independent contractors where “the lability of the occupier is 
assimilated to that of his liability to an invitee”; yet at 568: “An occupier is 
Hable to his invitees for the default of his independent contractors.” It should 
not be assumed without discussion that the Law Reform (Contributory Negli- 
gence) Act applies to contracts (557), invitees (564), and licensees (572). At 586 
it is first stated that an occupier has a duty to trespassers known to be present, 
and then the text continues: “He who shoots upon his land owes a duty of 
care... to trespassers whom he knows or ought to have known to be there 
(Glasgow Corporation v. Muir, per Lord Wright)”: Lord Wright did not 
state this doubtful rule (the same cgse is miscited in another connection at 561). 

We are warned at 648 not to confuse Hability in scienter with negligence in 
relation to animals, but at 668 the editor falls into this very trap while incor- 
porating a dictum of Sir Raymond Evershed in Brook v. Richards into the 
text (another example of stating only the obiter dictum of one Judge in the 
case). There should be a reference to the dicta of Lord Macmillan in Read 
v. Lyons on dangerous things, and to Donaldson v. MoNiwen (680). The 
remainder of the section on chattels is marred by a failure to distinguish 
the “neighbour” rule of Donoghue v. Stevenson from its ruling on HMability for 
chattels. This results in the following: at 682 “ The only {tems which have been 
definitely excluded from this category [of products] are house-property and 
articles installed in or upon such property and careless statements”; in cases 
being treated as widening the duty of manufacturers when they were in fact 
based on the neighbour rule, 6.9. Brown v. Ootteri2; and in particular in 
confusion about the reasonable possibility of intermediate examination—thus 
Denny v. Suppkes, eto. is accepted as a narrow rule case, which it is not 
(another common event here, giving a reference other than that in the Law 
Reports) and of course if this error is not perceived it is impossible to reconcile 
the case with the decision in Horton’s case on possibility of examination in the 
narrow rule of Donoghue v. Stevenson; 684 (f) cites four cases supposedly 
on a point of chattel Hability—none is on the point but the case in the immedi- 
ately preceding footnote is. 

Practitioners (for whom the book is also designed) may complain of the 
index having no case references, and of only four pages on the Hability of 
employers to employees in negligence and for breach of statutory duty, and 
that too often, in matters of substance, footnote citations do not support the 
text or are otherwise inaccurate: e.g., 85 (i); 118 (H; 166 (6); 170 (g); 178 (a); 
176 (h) (text); 285 (d); 241 (f); 254 (s); B88 (a); 858 (0); BT5 (k); BTB (b); 
508 (o) and (d); 541 (t), Yæ) and (y); 589 (a); 501 (f); 620 (p); 688 (I) and 
(m); 658 (k); 655 (w); 678 (g) and (k); 679 (n) (and text); 680 (r) and 
682 (I), (m) and (r). There are also far too many errors in citation of cases 
for a work in its eleventh edition. 

Perhaps these minor defects in what is In many respects a valuable edition 
are to be attributed to the editors having (as he tells us in his Preface) 
limited tme in which to prepare it. 

Haarny Sra|eer. 


Soring Law. By Lorp CHORLEY, M.A., of the Inner Temple, 
Barrister-at-Law, formerly Sir Ernest Cassel Professor of 
e Commercial Law in the University of London, and O. C. GILES, 
LL.M., of Gray’s Inn, Barrister-at-Law. Third edition. 
[London: Sir Isaac Pitman & Sons, Ltd. 1952. xxvi and 858 

and (index) 8 pp. 80s. net.] 


Tue tendency in recent years has been for students’ textbooks to reach a 
higher standard than hitherto. This book is an outstanding example of this 
trend. 
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As the first edition was not reviewed in these pages, it is proposed to 
state shortly the principal contents of the book. It is divided into three 
parts. The first part deals with “The Ship” and contains three chapters 
devoted to “The Ship as Property,” “The Equipment of the Ship” and 
“Master and Crew.” The second part is entitled “The Running of the ' 
‘Ship ” and is subdivided into four chapters on “The Contract of Passage,” 
“The Contract of Affreightment,” “Ancillary Contracts” and “Contn- 
genciles.” The third part is entitled “Marine Insurance.” In the appendices 
there are a bill of lading, a charterparty, Lloyd’s Marine Insurence Policy, 
the Institute Cargo Clauses (F.P.A.) and—a welcome addition to the third 
edition—the full text of the Carriage of Goods by Sea Act, 1924, The work 
is the only students’ book known to the present reviewer (apart trom general 
works on commercial law) which deals with both contracts of affreightment 
and contracts of marine insurance. 

It may be thought thet the authors are too modest in the preface to the 
first edition when they say that they deal “in an elementary way” with the 
problems of shipping law. Much of the material, though no doubt 
“elementary” to a law lord or to a former professor of commercial law, is 
hardly elementary to a student. Hence the importence of a clear and 
interesting style, and in this respect the authors succeed admirably. 

The text of the book has been carefully revised, and very few errors or 
omissions have been noticed. It was, however, surprising to learn from a 
footnote on p. 24 that the famous case of Donoghue v. Stevenson was decided 
by the Privy Council The authors appear to have misinterpreted the Law 
Reform (Contributory Negligence) Act, 1945, when they say at p. 78: 
“Henceforth anyone who suffers damage partly by his own fault and partly 
by that of the defendant will lose his remedy only if his blame equalled or‘ 
exceeded that of the defendant.” On p. 182 it is incorrectly stated that in 
Svendsen v. Wallace (1884) 18 Q.B.D. 69; 10 App.Cas. 404, the expenses for 
repair of the ship and the warehousing charges were general average expenses. 
In the next edition the discussion as to what is a clean bill of lading (p. 144) 
might usefully direct attentlon to the decision of the Privy Council in Canada 
and Dominion Sugar Oo., Lid. v. Canadian National (West Indies) Steam- 
ships, Lid. [1947] A.C. 46. Some account of the functions of forwarding 
agents and loading brokers would be appropriate in Chapter V. Finally, it 
would assist the reader if a few more headings were raised in the inder: 
at present there is no entry for many subjects which one might expect to 
find, such as “average contribution,” “charterer,” “excepted perils,” 
“King’s enemies” and “particular average.” , 

These suggestions, however, must not be allowed to obscure the fact that 
Chorley and Giles is a scholarly contribution to the literature on shipping 
law. Scrution on Charterparties is now in its fifteenth edition. It would not 
be surprising if Chorley and Giles had as long and as useful a life. 


J. Moxszs Horer. 


Kerr on FRauD anD Mistaxe, Seventh Edition. By D. L. 
McDoNNzLL, of the Middle Temple, Barrister-at-Law, and 
J. G. Monro, of the Middle Temple and Lincoln’s Inn, 
` Barrister-at-Law. [London: Sweet & Maxwell, Ltd. 1952. 
lv and 788 pp. £6 6s.] 


THe new edition of Kerr on Fraud and Mistake, by Mr. McDonnell and Mr. 
Monroe, represents a solid piece of editing which is assuredly welcome not 
only to practising barristers and solicitors for purely utilitarlan purposes; 
university lawyers too, engaged on the unending work of attaining syn- 
thesising rules and principles from an increasingly large and complex mass 
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of case and statute law, will find in it a rich and rewarding mine of material 
and argument over the wide field it covers. 

The new edition states the law as at January 1, 1952. Compared with 
earlier editions, the principal changes in layout are twofold. A substantially 
new chapter concerning the effect of fraud and mistake on the position of 
third parties has been added, and the treatment of the various rules relating 
to fraud and mistake have on the whole been amalgamated with the important 
exception of the rules relating to contractual mistake: these have rightly, in 
the opinion of the reviewer, been treated of in a separate chapter. One 
change, it may respectfully be suggested, has been for the worse. The ald 
multiple references to case reports in the footnotes have been abandoned in 
favour of a reference to one report series only, but no references at all appear 
in the Table of Cases, which consequently lacks a common and not inconalder- 
able amenity. 

In so large a work, differences of interpretation and judgment between 
authors and reviewer can hardly be avolded. The following are among the 
points which have been noted in the course of an attentive and interested 
‘perusal, and, small and bigger, they are offered to the learned editors for 
their consideration. 

(1) An analysis of the distinction between negotiating representations and 
contractual representations or terms (pp. 26-7) ought surely to start from 
the leading statement of general principle in Heilbut, Symons v. Buckleton 
[1918] A.C. 80. The rest is explanatory illustration of that principle. An 
omission might be pointed out of the recent Mlustrative case of ThornaHey v. 
Gostelow (1947) 90 LLL.Rep. 507, which is interesting for two reasons: first, 
it virtually hangs over the dividing line between representations and con- 
tractuel terms, and secondly (though strictly irrelevant in Kerr), it Includes 
a successful action by an infant, as one of two co-plaintffs, against an adult 
for breach of a trading contract (involving the supply of goods other than 
necessaries). Further, and finally, on this distinction between terms and 
representations, it may be noted that, while a feature is made of De Lasalle 
v. Guildford [1901] 2 K.B. 215 by giving its facts, they are given quite 
inadequately. When applying the principle in Heildwt, the exchanges 
between the parties during negotiations are all-important, and, in De Lasalle, 
the vital facts were constituted by the brief conversation between the lessor 
and the prospective tenants wife. The nature of that conversation is omitted 
in Kerr, and so too is any reference at p. 29 to Angel v. Jay [1911] 1 K.B. 
666, which is the perfect “sister” case to De Lasalle v. Guildford. 

(ii) A statement of the effect of selling animals in market auctions “ with 
all faults” (p. @2), ought to find space for Cowcokman v. Hill [1947] 1 AN 
E.R. 108 and Haring v. Eddy [1951] 2 All E.R. 212 on the overriding force 
of a prior oral warranty-representation. 

(iif) The interpretation, at p. 65, of the rule laid down in Armstrong v. 
Strain [1951] 1 T.L.R. 856 (and [1952] 1 All E.R. 189) appears to be an 
error. 

(iv) In relating the rules regarding the recovery of premiums in respect 
of illegal insurance policies (p. 98), it would, it is respectfully suggested, be 
useful if it were pointed out that Harse v. Pearl Life Assurance [1904] 1 
K.B. 858 involved an illegal policy as well as Hughes v. Liverpool F. S. 
[1916] 2 K.B. 482, and that, from the former case, one may infer that, in 
apppopriate circumstances, “in part deHoto” may mean “equally innocent” 
as well as “equally guilty” of knowledge of the illegality. 

-(v) On p. 188, it is said that “the term ‘mistake’ in law means” some 
misapprehension or misconception which has not been induced by a misrepre- 
sentation.” As it stands, this proposition does not square with the cases 
(0.9. Oundy v. Lindsay (1878) 8 App.Cas. 459) and ought to be more fully 
elaborated. 

(vi) In the reviewers personal opinion, the main defect in Chapter III 
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on Mistake is the failure adequately to consider the judicial reasons (at 
common law and in equity) for giving or refusing to give effect to a proven 
mistake, quite apart from the question whether the fact to which the mistake 
refers is or is not “fundamental.” ‘Thus, there occurs in the text the state- 
ment drawn from judicial pronouncement that, “Although in general the 
test of intention in the formation of contracts and the transfer of property 
is objective so that it is to be ascertained what the partes sald or did, proof 
of mistake affirmatively excludes intention” (p. 152). The learned editors’ 
attention is drawn to the problem of what possible meaning “ proof of mistake 
affirmatively ” has in this context and in the light of the relevant cases. 

Again, in relation to the same matter, there is, at p. 174, the statement, 
“Where there has been some common mistake as to some essential fact, 
forming an inducement to a contract,... where the circumstances justify the 
inference that no contract would have been made if the whole truth had been 
Sa to the partes, the contract is voidable at the election of elther of 

the parties.” So far as the reviewer can Judge, here too a failure to have 
regard to the policy reasons for giving effect to or ignoring a proven 
mistake, whether bilateral or unilateral, has led to an over-broad and over- 
simple proposition of law, which the learned editors will have difficulty in 
reconciling with the recent and, with respect, sound decision of Pilcher J. in 
Harrison and Jones v. Bunion and Lancaster [1958] 1 Q.B. 646. 

(vH) It is surprising, in view of the special mention at p. 247 of the Bills 
of Exchange Act, 1882, s. 82, that the similar provision in section 80 is not 
also mentioned. In connection with the point to which section 62 and section 
80 are relevant, the learned editors’ attention is respectfully drawn to the 
case of misdelivery by a carrier at common law where protection of the 
carrier in an action for conversion, similar to that of the banks in the 1862 
Act, has been attained by the unaided case lew through founding the action 
for conversion on fault (HM‘Kean v. M‘Ivor (1870) LR. 6 Ex. 86, 41; Daf v. 
Budd (1822) 8 Brod. & B. 177; Stephenson v. Hart (1828) 4 Bing. 6476; Br. 
Traders v. Ubique Transport [1952] 2 LLLR. 286). 

(viti) On p. 251, there occurs the sentence, “If the misrepresentation was 
innocent then the person relying on it cannot have been any less diHgent than 
the person making it in ascertaining the truth” With respect, this is not 
exactly what James LJ. said in Re Arnold (1880) 14 ChD. 270, 281, which 
is cited in support; nor does it embody the true policy reason for ignoring 
the imprudence of the innocent misrepresentee, which it was apparently 
intended to embody. 

(ix) When dealing with the question of remoteness of consequences in a 
tort action for deceit, at p. 467, it is a thousand pities that, after the exten- 
sive judicial and juristic debate that has taken place on the way in which 
the test of remoteness in tort should be formulated, the phrase, “immediate 
consequence,” which is either meaningless or misleading, should be used. 

(x) It is further a pity that there should be assigned as one of the 
reasons why money paid or property transferred under an illegal contract 
may be forfeited, the Latin maxim, ee turpi causa non oritur actio (p. 511). 
The maxim is surely only Latin for public policy, as pursued by the courts; 
and, to state as much in English has the beneficial result of stimulating the 
mind to a more penetrating analysis of the policies involved, whilst the 
Latin tends, by its remote impressiveneas, to embalm legal indolence. There 
is a passage of Lord Wright in Beresford v. Royal Insurance [1987] 2 KB. 
197, 219 (recently approved in Maries v. Trani [1958] 2 W.LR. 564, 571) 
that is strong on this matter. 

(xi) In examining the nature and scope of the doctrine of restitutio in 
integrwem (pp. 518 et seqg.), it is respectfully suggested that greater prominence 
ought to be given to Lord Wright’s important statement on Judicial policy 
, Tegarding restitution respectively for innocent and fraudulent misrepresenta- 
’ tlon in Spence v. Crawford [1989] 8 AN E.R. 271. . 
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(xii) At pp. 582 et seg. ought not the problem of rescission for innocent 
misrepresentation after the contract has been executed, to be regarded in the 
light of the equitable rule applied in Oooper v. Phipps (1867) L.R. 2 H.L. 
149, that a bilateral mistake of fundamental fact renders a contract voidable 
. even after it has been executed, particularly since Denning LJ.’s Judgment 
in Sole v. Butoher [1950] 1 K.B. 671? 

(xiii) Finally, although Jenkins LJ. in Sole v. Butcher, disagreed with 
‘Denning L.J.’s assertion that the rule in Seddon’s case no longer applies to 
contracts concerning land (p. 585 (d)), it should also be pointed out that, in 
Leaf’s case, Jenkins LJ. did agree with Denning L.J. that the rule was 
probably not applicable to contracts for the sale of goods ([1950] 2 K.B. 91). 
In addition, in Leaf’s case, Jenkins L.J. generously acceded to the position 
adopted by the majority in Solle v. Butcher, so far as to remark, “In some 
‘of the cases, on the strength of the authorities concerning sales of land, the 
proposition has been stated in general terms to the effect that no executed 
contract can after completion be rescinded on the ground of innocent 
misrepresentation. As appears from the recent decision of the majority of 
this court in Sole v. Butcher, it seems probable that the proposition thus 
generally stated is unduly wide” (tbid.). 

The above comments are not intended to and cannot detract from the 
merit of this new edition. The editors have by their learning and industry 
maintained Kerr in its honourable place as the standard work of reference. 


C. GRUNFELD, 


Précis DE DROIT INTERNATIONAL Privt. Volume 8. Second edition. 
By P. Anmoyson. [Paris: Librairie Dalloz. 1052. pp. 488. | 


Tue editorial history of this work is a little confusing. The third edition of 
the first volume appeared in 1947 and was reviewed at (1948) 11 Mod LR. 
118. As regards Volume 2, we have to be content with the second edition 
published in 1984, but of Volume 8 a second edition has now been made 
available by the learned author in collaboration with Dr. Schloepfer. It 
deals with family law, intestate succession, jurisdiction, foreign judgments 
and awards, international conventions and evidence. The text is said 
to be brought up to date by references to new decisions and literature, 
but the EngHsh reader will notice, e.g„ that the references to Dicey are 
partly to the fourth, partly to the fifth and partly to the sixth edition 
(p. 884, note 2, p. 802, note 4, p. 272, note 2). About the law governing the 
non-contractual assignment of property on marriage we find the following 
statement (p. 96): 

La jurisprudence dans les pays anglo-saxons soumet le régime matri- 

monial à la lol de la situation des biens. A l'égard des meubles cette loi 

est, en vertu semble-t-il Mune ficton, celle du domicile des époux où les 
biens sont censés situés, c’est-’-dire du domicile que le mari avait lors 
du mariage où se proposait d'avoir pour cette époque. 
This would seem to be a somewhat coloured summary unsupported by the 
reference to Dicey’s sixth edition, pp. 585, 519 and 681; the two last- 
mentioned pages have nothing to do with the subject, while the much more 
relevant p. 795 is not brought to the readers attention. 

However, the treatment of this subject illustrates the author’s methods in 
general. He discusses at length the four theories which have been pro- 
pounded, via, that allegedly represented by Dicey; that which favours the 
law expressly or impliedly adopted by the parties and which is being followed 
by the French courts; the control of the personal law (nationality) of the 
husband at the time of the marriage—a view preferred by Professor 
Arminjon; the law of the matrimonial domicile—a solution suggested by the 
learned author for countries “ot sont établis un grand nombre d'immigrants 


+ 
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étrangers,” it being uncertain whether France is intended to be included in 
this descripton. The question of what law governs intestate succession is 
dealt -with similarly. Again Professor Arminjon discusses four theories that 
have been suggested (pp. 115 et seq.) :ı the lew situs; the law of the deceased’s 
nationality; a theory which underlies the practice of the French courts and . 
which to @ large extent means the adoption of. the law of the “domicil”; and 
finally the “vrale solution,” favoured by the author, ie, the law of the 
“ domicil ”—“ en prenant ce mot dans le sens large du principal établissement 
réel” . 

In short, this is a book from which the student will no doubt derive much 
benefit, but which does not always convince him that full justice has been 
done to the creative function of the judicial practice or that theoretical 
discussion has been saved from becoming a little stale. Yet it is clear that 
Professor Arminjon’s treatise, being one of the leading French textbooks on 
the subject, is entitled to the greatest respect. What the foreign reader is 
likely to find particularly attractive is the fact that Professor Arminjon 
provides him with much historical material. This is often of considerable 
interest, because, contrary to widely prevailing impressions, the development 
in France prior to the coming into force of the Code Civil continues to 
exercise influence in this branch of the law. 
i F. A. Maw, 


Tue Sypnzy Law Revirw. Volume I, No. 1. [Sydney: Law 
Book Co. of Australasia Pty. Ltd. London: Sweet & Max- 
well, Ltd. 10s. 6d.] 


Wax are delighted to welcome this first number of a new law review from the 
important Law School at Sydney. Professor Stone has been able to enlist e 
strong team to write the three articles contained in the first number which 
are full of interest and cover a wide field. Sir Raymond Evershed writes 
with his usual charm and wit om “ Equity is not to be Presumed to be Past 
the Age of Child-Bearing,” though he seems to be rather dubious about the 
children, and tends, like the servant girl, to excuse them as being “ very 
little” ones. Sir John Latham contributes an important article on the 
problem of changing the Australian Constitution, and Mr. Willard J. W oelper 
deals most ably with the important reorganisetion of the court system in 
New Jersey, which has recently taken place under Chief Justice Vanderbilt. 
He is administrative director under the new system, and much of what he 
has to say is exceedingly relevant to the problems with which we are faced in 
this country of simplifying the administration of justice and reducing its cost. 

A novel and distinctly attractive feature of this number is an epistolary 
discussion between Dr. W. L. Morison and Mr. J. G. Fleming on & problem 
in connection with the duty of care arising out of Dr. Mortison’s article, “A 
Re-examination of the Duty of Care,” in 11 M.L.R. which will be of interest 
to all students of the law of torts. There is also an important note on the 
problem of the pearl fisheries off the northern coasts of Australia, which has 
become the subject of a controversy_in international law between that country 
and Japan. 

The statute and case sections of thé Reviews have been entrusted to the 


students of the Law School, who acquit themselves very creditably. This is, 


of course, in accordance with the practice of the American law schools, afti no 
doubt derives from Professor Stone’s long experience at Harvard. 
; C. 
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PROFESSOR H. C. GUTTERIDGE, a.c. 


We regret to announce the death of Emeritus Professor H. C. 
Gutteridge, Q.c., who was a member of our Editorial Board from 
the inception of the Review. This is not the place for a detailed 
survey of his numerous contributions to legal scholarship and 
education, but reference must be made to his distinguished work 
as a teacher and writer upon Mercantile Law, and of his outstanding 
contributions in Comparative Law in which he was very much of 
a pioneer in this country. As a teacher he not only inspired his 
students, but captured their affection to an unusual degree, as is 
shown by the brief tribute which we publish below. 


“ Former students in all parts of the world will have learnt 
with the deepest regret of the death of Professor H. C. Gutteridge. _ 
No one who knew Professor Gutteridge would, for a moment, suggest 
that he neglected those of his students who came from Britain, 
but he had & particularly keen interest in students from overseas, 
especially those from the British dominions. To give details of his 
many acts of personal kindness to those students would mean the 
revealing of incidents which Professor Gutteridge, with that innate 
modesty that was not the least of his many sterling qualities, would 
never wish to be revealed. Suffice it to say that there are lawyers 
overseas to whom the kindly word and the generous act of Professor 
Gutteridge marked, in many cases, the turning point in their 
careers. They mourn the loss of a true friend. 

A. G. D.” 
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TWINE v. BEAN’S EXPRESS, LTD. 


Decisive cases in the development of the law are of two kinds. 
There is the weighty cause which passes leisurely from High Court 
to House of Lords, argued at length froni a multitude of authorities 
at every stage of its progress, while onlookers in the Inns of Court 
and the universities eagerly canvass the result. Equally decisive 
may be the obscure case, casually decided and even more-casually 
reported. AJl lawyers are familiar with half a dozen or so cases 
which must have appeared to the judges who tried them to be 
so straightforward and lacking in novelty that they were doubtless 
surprised when the case was reported at all, and would be astounded 
to learn later that they were supposed to have pee a part in the 
formulation of new doctrines.’ 

Twine v. Bean’s Eapress, Lid., would seem to fall into this 
second category. It was decided by Uthwatt J. sitting as an 
additional judge of the King’s Bench Division. One day was 
devoted to the hearing and argument and the reserved judgment 
was delivered five days later. The editor of the Incorporated 
Council’s Law Reports ignored the case but it was reported in the 
All England Reports, the Times Law Reports and the Law Times 
Reports. , An appeal was taken to the Court of Appeal which spent 
one day on the case and did not reserve judgment. The appeal 
was reported in the Times Law Reports and Law Times Reports, 
but the All England Reports ignored it—perhaps repenting that 
they had touched the case at all—and the Incorporated Council’s 
series still remained aloof. 

The facts of the case are short and uncomplicated. A master 
owns a van driven by his servant. The master expressly forbids 
the servant to give lifts and reinforces the prohibitions by two 
notices in the van: one on the dashboard reads, ‘* No unauthorised 
person is allowed on this vehicle. By order,’’ and another on the 
roof above the driver’s seat states that the driver has instructions 
not to allow unauthorised passengers and that the master will not 
be liable for damage happening to them. When the driver is on 
a journey which is clearly in the course of his employment the 
passenger begs a lift from the driver. The driver gives theelift 
but informs the passenger that he travels at his own risk. Owing 
to the driver’s negligent driving the passenger is killed. Uthwatt J. 

1 Buch cases are oe ae Ashton aur 1 Pe B.D. 814; v. Hawkesworth 


(1851) X1 L.J.Q.B nioi (LaLa) T L.T. 588. 
3 [1046] 1 AN E.R. %32; 14 LT. 289, LT 181; 62 T.L.B. 158, 458. 
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held that the deceased’s widow (suing as legal personal represen- 
tative) failed in her action against the master, and this judgment 
was upheld on appeal. 

Although it is difficult to reconstruct the course of events from 
the sketchy reports it would seem that before Uthwatt J. the 
defendants disclaimed any intention of fighting the case made out 
by the plaintiff, but in effect rewrote the plaintiff's case for her 
` and then argued that this case was a bad one. The plaintiff’s 
case was put in the form that the servant owed a duty to take 
care, that he failed in this and was accordingly guilty of negligence, 
and that this was a tort committed in the course of his employment 
for which the master was vicariously responsible. It seems, in 
argument at any rate, not to have been denied that the servant 
committed the tort of negligence in the course of his employment, 
but the defendants’ case was that the question to be decided 
“was not whether the driver owed a duty to his passenger to take 
care, but whether the employers owe that duty.” As this argument 
was accepted by Uthwatt J. and formed the ground of his 
judgment we will proceed to examine it at once. 

The judge’s view may be best gathered by piecing meake a 
number of propositions to be found in the third paragraph of his 
judgment. ‘* The law attributes to the employer the acts of the 
servant done in the course of his employment... The law does 
not attribute to the employer the liabihty which attaches to the 
servant... The general question in an action against the 
employer, such as the present, is technically: Did the employer 
in the circumstances which affected him owe a duty? ” 

It will be seen immediately that this goes to the very root 
of the nature of vicarious liability. It denies, in effect, that there 
is such a thing as true vicarious liability, at least as far as the 
action for negligence is concerned. All such actions of negligence 
are direct actions brought in respect of the employer’s own tort. 
It is certainly a view of the naturé of vicarious liability not 
recognised by the great masters in the field of tort. Pollock noted 
the rule as being “‘ that a master is hable for the acts, neglects, 
and defaults of-his servants,” >? and in a passage where he distin- 
guishes cases where “a man is held answerable for wrongs not 
committed by himself” from cases where the duty breached is 
a duty primarily imposed on the principal he cites examples of 
the latter, but never does he suggest that the action for negligence 
in diig a vehicle is included.* Salmond speaks repeatedly of 
the master being ‘‘ responsible for the servant’s tort’’® and when 
he contrasts liability in respect of servants with liability in respect 


Ae crate Had 15th ed., p. 62. 
4 Ibid., p. 
ë Salmond, Torts, 10th ed., pp. 88 et seq. 
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of independent contractors he explains that this latter liability “‘ is 
not properly vicarious: the employer is not liable for the con- 
tractor’s breach of duty; he is liable because he himself has broken 
his duty.”?* Winfield speaks repeatedly of “‘the liabihty of the 
master for the torts of his servant.” Even Baty—no lover of 
the doctrine of vicarious liability—had no doubt that it was 
essentially a Hability for wrongs committed by another.* And in 
many other books can be found passages which with varying degrees 
of emphasis make it apparent that the writer regards the hability 
of the master as a liability to make answer for the tort committed 
by bis servant.’ | 

Should it be argued that in all these textbooks’ dicta the language 
is loose (a truly remarkable assumption !) and that when a writer 
states “‘ The master is liable for the torts of his servant ’’ what 
is really meant is ‘‘ The master is liable for torts where the actus 
reus is committed not by him but by his servant,” we should 
still expect that somewhere the writer would draw attention to 
the fact that in negligence cases the duty, the breach of which 
constitutes the negligence, is a duty owed by the master. But 
a diligent search through some twenty available textbooks on tort 
published before 1946 has failed to reveal a single instance where 
the author has even hinted at this significant rule. Since the | 
decision in Twine’s case there has been little academic notice taken 
of the point. Glanville Williams in Crown Proceedmgs, p. 48, 
appears to accept the analysis of vicarious liability made by 
Uthwatt J., but he has to admit that the draftsman of the Crown 
Proceedings Act, 1947, remained unimpressed, and the proviso to 
section 2 (1) of that Act very pointedly ignores what was said in 
Twine’s case.” And if we turn from textbooks to law reports 
we shall have to search hard in modern times for any judicial pre- 
cognition of the rule laid down in Twine v. Bean’s Eapress, Ltd. 

It is true that if we read the reports far enough back we shall 
find language supporting the view that the action against the 
master is a direct action which imputes to him the acts of the ser- 
vant. In the eighteenth and early nineteenth centuries as long as 
the courts rested vicarious liability on the principle of the express 
or implied command, it was natural enough to think and speak 
in terms of the servant’s commanded act being imputed to the 
master. The master by commanding the act committed the tort 
through the instrumentality of the servant, and the maxim Qut 


© Ibid. 114. ò 

7T Winfield, Tort, 5th ed., passim: e.g., p. 128. 

$ Baty, Vicarious Liability, passim, but especially the introduction. 

® Olerk & Lindeell, Torts, 8th ed., pp. 68-0; Jenks, Digest of Orel Law, 4th ed., 
I, s. 747; Smith, Master and Servant, Sth ed., P. ; tatemoni, Agenoy, 
Chap. 7, topic 1, scope note. 

10 And sse Glanville Williams, Joint Torts and Conirsbutory Negligence, p. 115 
a ae and Hudsoh, ‘‘ Nature of e Master's Liability,’’ (1958) 81 Can. 
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facit per altum facit per se was very appropriate to express this 
view. That the conception was faulty may be gathered from the 
fact that it encouraged the monstrous corollary that the servant, 
being a mere instrument, was immune from liability.’? It is in 
the nineteenth century when employer’s liability came to be put 
on the more proper basis of “‘ course of employment ” that we 
no longer hear of the master being liable for the acts of the servant, 
and in its place men talk of him being Hable ‘‘ for the torts of 
the servant.” 

The conflict of these two attitudes to the nature of vicarious 
liability is reflected in that series of pleading cases at the end 
of the eighteenth century and beginning of the nineteenth century 
which dealt with the: form of action to be brought against the 
master. As long as the action against the master was thought 
of as a direct action for a tortious act per alium factus it was 
natural to consider the nature of the act and then bring the 
appropriate form of action against the master. Thus, if the 
servant’s act was a trespass the master was sued in trespass 1° and 
if the servant’s act was mere negligence then the master was sued 
in case.** This practice was disturbed by McManus v. Crickett ” 
in 1800. That case in effect established a new formula: 

(i) For wilful trespasses of a servant the master is not liable 
in any form of action.’ 

(ii) For negligent trespasses of a servant the ` master is liable 

in case. 

(ii) For negligence not amounting to a trespass the master is 

liable in case. 

Henceforward the action against the master would always be 
case, but as it was still thought of as a direct action a new theory 
of liability was called for, and this was supplied by supposing that 
the master was being sued in case for his own negligence in selecting 
and employing careless servants.1’ This theory—a monstrous 


11 '' What is done by the deputy is done by the ipal, and it is the act of 
the pnncipel'’ (Holt C.J. in v. Cotton ATON) 1 Baik. 17, 18); "The act 
of t E er e e a (Lord Mansfield in Ackworth 
v. Komps Os aa 

12 Blackstone, Comm. i. l 

“13 Saptgnao v. Roome (1704) 6 T.R. 195. 

14 In actions on the case the negligence of the servant is laid as the 

i p 472; Brucker v. 


trespass of a servant must necessarily be committed for the servant's own - 
pa The notion that the master was liable for a deliberate trespass done 
the scope of employment did not appear until Seymour v, Greenwood (1861) 


H. & N. 859. 

17 ‘* Where the ne eo ee eagle not liable as 
such; though liable to make compensation for the 5 o consequential from 
et eae of an unskilful servant '': Lord Ken oManus v. Criokstt, 
supra o eee the Atlantis, “The master 
is liable because ' ht not to PT O a a servant '’: 
Aldis J. in Andrus v. Howard, Supreme Court t, 86 V.T. H8. 


106 . THE MODERN LAW REVIEW Vou. 17 


fiction since the master was not allowed to traverse the supposition 
by showing his diligence in selecting prudent and careful gervants— 
survived for a little time and then was politely forgotten. One 
of its last appearances was in Sharrod v. L. N. W. Ry.,** in 1849. 
_This was a momentous case for other reasons: the forms of action 
were about to disappear from the law and Sharrod’s case was the 
last in which technicalities of trespass and case deprived a plaintiff 
of a remedy against the master for the admitted tort of a servant 
committed in the course of employment. And with the passing 
of the forms of action there also disappeared the rule that a master 
was not liable for the wilful trespass of a servant done in the 
course of employment. Henceforward the inquiry was not whether 
the servant’s act was trespass or case, but whether it was a tort 
committed in the scope of employment. And consequently the 
language of imputing the acts of one person to another disappeared. 
We can see the change reflected in the manner of pleading; the 
old declaration was ‘‘ that the defendant by G. H. his servant so 
negligently and unskilfully, etc.’’?**; the modern statement of 
claim is “the defendant’s servant so negligently, etc.’’ * 

Even if the general principle laid down by Uthwatt J. in 
Tuwtne’s case does not go so far as to bring back the old fiction 
of imputing the servant’s act to the master it does assert that in 
negligence cases the negligence is that of the master—the master 
has a duty imposed on him and it is that duty which is breached. 
And this is a doctrine which is certainly difficult to reconcile with 
some other aspects of the law of master and servant. 

For instance, it has always been understood that in cases 
where a master was liable for a servant’s misdeeds the master 
and servant were joint tortfeasors.*7 If Uthwatt J. be correct 
they can never be joint tortfeasors in negligence cases: the master’s 
tort is a breach of his duty, and the servant’s tort is quite distinct 
—it is a breach of his duty. The content of the two duties being 
different the two breaches, even though committed uno ictu, cannot 
constitute a joint tort. 

Again, there are negligence cases where, in an action ‘against 
the master, there has been debate because of the existence of a’ 
disability which would prevent the plaintiff suing the servant. 
Thus in Smith v. Moss,*? Broom v. Morgan™ and in the American 
case of Schubert v. Wagon Co.,™ the plaintiff in each case was a 


19 Balle + Leako, rd ed. ea 88L. 
en l s 


L.J. m Tha Kowrak [1924] P. 140, 155; Jones v. Manchester- Corpn. 
52 ae ace 852, 869. 
jigs 
33 [1058] 1 


H 164 N.H. 42; ‘and see other American cases to the like effect cited by Hughes 
and Hudson, (1058) 31 Oan.Bar Rev. at p. 29. 
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wife suing her husband’s master in respect of injuries resulting 
from the husband’s negligence. On each occasion the argument 
for the master went: ‘“ A husband cannot commit a tort against 
his wife: therefore there is no tort for which the master can be 
vicariously responsible.” The time spent in each of these cases 
discussing whether the rule is that a husband cannot commit a 
tort against his wife, or is that a husband cannot be sued for a tort 
against his wife, was so much time wasted if the Uthwatt view be 
correct, for the question would not be whether the husband-servant 
owed a duty to the wife, but whether the master owed a duty. 
The master is properly liable in these husband-servant cases for the 
reason given by Singleton and Hodson L.JJ., and concurred in 
by Denning L.J. in Broom v. Morgan and by Cardozo J. in 
Schubert’s case, viz., that the husband’s act remains a wrongful 
act though the policy of the law prevents an action against him 
. at the suit of his wife, but this immunity is personal to bim and 
cannot be taken advantage of by a third party.™ 
It is true that in Broom v. Morgan Lord Goddard C.J. advanced 
the notion “‘ that, although it is common to speak of a master’s 
liability as vicarious, it is none the less regarded as the Hability 
of a principal,” but it is noteworthy that of the three dicta which . 
the Lord Chief Justice cited in support of this view two date from 
the reign of Queen Anne, and the third is from a Scots case. 
Denning L.J. also doubted whether employer’s liability was truly 
vicarious, but his one instance of ‘‘ true vicarious liability ”’ 
suggests that he uses the word “ vicarious ” in a rather special 
sense.** In any event neither Lord Goddard C.J. nor Denning L.J. 
lends any countenance to the view that in master and servant cases 
where the action lies in negligence it is some duty of the master 
which had been breached. 


¢ + + # 


as‘ A trespass, negligent or wilful, upon the person of a wife does not cease to 
be an unlawful act, though the law exempts the husband from hability for the 
damage. Others may not hide behind the skorts of his immunity ‘’: Cardoro J. 
164 N.E. at p. 48. It may be noted that Schubert's case was not received with 
nelloyed satiafaction in the United States: the Harvard Law Review explained 
the decision as ‘‘ evidently occasioned by the court's desire to avert the | 
consequences of a settled but antiquated rule ' (49 H.L.R, 606), and elsew 
in the same Revisw it is described as ‘‘ a decision peculiarly without merit" 
(48 HE.L-B. 1050). 

2¢ Denning L.J. referred to the former liability of the husband for his wife’s torts 
as a case of ‘' true vicarious liability." Such lisbility was an anomaly born of 
the procedural rule that a husband must be joined with his wife for conformity 
to*make him Hable for costs, and once being a party he was bound to satisfy 
judgment which might be signed. Had it really been a case of vicarious 

lity the husband would have continued liable after the wife's death, but 

in fact the death of the wife prevented any s against him. Speaking 
of this rule Erle O.J. eaid in Capel v. Pow "17 O.B ne) T43: ‘It is clear to 
demonstration, therefore, that there is no cause of action against the husband. 
He is not lisble for the wrong: but he is joined only by reason of the universal 
rule [of joining for conformity].”’ 
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We must now return to the actual decision in Twine’s case. 
Having enunciated the principle that it is the duty of the employer 
which it is material to consider Uthwatt J. considered the extent 
of this duty and concluded that Bean’s owed no duty because 
Twine_was a trespasser. ‘‘ Bean’s did not owe a duty to the world 
at large to take care, but they did owe a duty to all persons who 
might reasonably be anticipated by them as likely to be injured by 
negligent driving of the van... . Bean’s could not reasonably 
anticipate that there would be this passenger.”’ 

It must be admitted that this particular view is supported by 
the American Restatement’! though for reasons different from’ 
those put forward by Uthwatt J. The Restatement puts the 
employer’s immunity, not on the ground of the absence of duty, 
but ‘‘ because of the conduct of the inviting servant.” On the 
other hand the view expressed in the Restatement is opposed by 
some very powerful judicial pronouncements in the U.S.A. 

Though there is no explicit reference to the fact in the judg- 
ment of Uthwatt J. nor in the passage in the Restatement it is 
clear in each case that the rule propounded has an affinity with 
the well-known rule concerning the duty to trespassers coming on 
land and buildings. Nor is this surprising, for the law relating to 
the duties owed by occupiers of premises is, or should be, of a 
harmonious whole with the law of negligence of which it is but one 
aspect.’ We may therefore spare a moment to view Twtne’s case 
against the background of the law relating to trespassers coming 


on premises. 
It is a common belief that our law relating to injuries to 


trespassers has gradually progressed from a State of affairs where 
trespassers might be shot at sight, without the hampering influence 
of game laws, to the present position where a trespasser is afforded 
some slight measure of protection. Actually a careful examination 


a7 Restatement on Agency, s. 242. '' A master is not subject to liability for the 
conduct of a servant towards & perron harmed as the result of acoepting or 
scliciting from the servant an invitation, not binding upon the master, to 
enter or remam upon the master's premises or vehicle, although the conduct 
which immediately causes the harm is within the scope of the sarvent’s 
employment.” 
38 Anright v. Pittsburgh R.R. (1901) 198 Pa. 168; Higbes v. Jackson (1920) 
101 Ohio St. 75, 
It is only because the duties owed by occupiers of premises have been laid 
down with more particularity than is usual in negligence cases that textbook 
writers find it convement to deal with the matter in a separate chapte®: of. 
Salmond, 10th ed., p. 471. Winfield thinks that the duties owed to a tres- 
passer and licensee are part of the law of negligence, but that the duty owed 
to an invitee goes beyond negligence: Winfield, Tort, bth èd., p. 559. Pollock 
thought that it was “‘ only in recent times that the liability has separated from 
the law of negligence.’’ The reference to ‘‘ recent times '’ appeared in the first 
editton of Po , Torts, in 1887, but the 15th edition in 1081 still retains the 
“ recent." 
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of the authorities will show that there was always support for the 
view that the duty conception in the tort of negligence could well 
cover the trespasser in an appropriate case. As early as Ilott v. 
Wilkes?” in 1820 Bayley J. described damage caused by spring 
guns as “a civil injury produced from want of caution on the 
defendant’s part to guard against.such injury,” and that sturdy 
individualist Lord Bramwell thought that ‘‘if the occupier were 
sporting or firing at a mark on his land, and saw a trespasser and 
fired carelessly and hurt him, an action would lie.” ** 

On the other hand it always has been recognised that the duty 
owed by an occupier to a trespasser fell short of that owed to 
licensees and invitees. For a long time the law has groped towards 
a differentiation based on thé presence or absence of “‘ wilful 
negligence’? or ‘‘recklessness,’’** but it is now coming to be 
recognised that the true distinction is to be found in separating 
negligent omissions from negligent commissions.’ The occupier 
can omit to repair his premises even though a trespasser be injured 
by the disrepair;-he can even omit to warn a trespasser who is 
seen to be walking into peril; but once the trespasser’s presence 
is known or anticipated the occupier must not commit an act 
without taking care that the trespasser is not imperilled.”* 

The reason for the differentiation between acts of commission 
and omission is that two distinct categories of negligence are 
involved. An occupier of premises as regards persons coming ‘on 
the premises owes, or may owe, two distinct duties. One duty 
is owed as occupier of the premises in question and relates to the 
condition of the premises: we can call this the Occupancy Duty. 
The other duty is owed whenever the occupier is engaged in 
carrying on’ some activity on the premises: we can call this the 
Activity Duty. The Occupancy Duty is essentially a positive duty 
requiring the occupier to make safe or to warn, and the breach 
of the Occupancy Duty is therefore always an omission. The 
Activity Duty obviously arises only when the occupier is carrying 
on the activity and consequently necessarily involves an act of 
commission. l 

The Occupancy Duty does not extend to trespassers and there- 
fore the occupier need never warn nor make safe for them in so 
far as the condition of the premises is concerned. The Activity 


230 (1820) 8 B. & Ald. 304. 
31 Degg v. Midland Ry. (1857) 1 H. & N. 778, 780. 

. | . Loable only where the injury is due to some wilful act... . Thero must 
some act done with deliberate intention of do harm to the trespasrer, or 
at least some act done with reckless disregard o the presence of the tres- 

". Tord Hailsham’ in Addie ¢ Sons Ltd. v. Dwmbreck [1929] A.O. 858, 


33 "I know of no duty to a trespasser owed by an coupler of land other than, 

when the trespasser is known to be t, to abstain from domg an act which 
if done carelessly must reasonably be contem lated as likely to mjure him "': 
Lord Atkin in Hillen v. RE ) Lid i988 A.O. 65, 70. 

34 Mourton v. Poulter [1990] 2 K.B. 188. 
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Duty extends to all persons likely to be imperilled by the activity : 
it is but one instance of the general duty imposed on persons who 
conduct themselves in physical proximity to other persons,” and 
therefore the occupier owes a duty to take care in carrying on 
his activity in the presence of a known or anticipated trespasser. 

There is another difference between the Occupancy Duty and 
the Activity Duty. The Occupancy Duty is owed by the occupier 
and by no one else.** The occupier’s servant does not owe the 
duty, and the servant cannot of his own accord change the incidents 
of the master’s duty. The servant for his own purposes may 
invite a stranger on the premises but that stranger will still be a 
trespasser quoad the occupier, and the Occupancy Duty will not 
extend to him. But the Activity Duty is owed by all persons at 
all times. Any person who is on the premises, whether as occupier, 
licensee °" or servant (or even trespasser), owes the Activity Duty 
and must take care that his activities do not imperil those who 
are in proximity.*® 

We can now see why most of the cases concerning the liability 
of occupiers to trespassers are not much in point in connection 
with the present problem. These concern the Occupancy Duty and 
the plaintiff in Twine’s case was not basing her claim on the 
Occupancy Duty. These cases could have been in point only 
if Twine had been injured by the condition of the premises, i.e., 
the car, as for example if he had fallen from the car by reason 
of a defective door or had scratched himself on a projecting nail. 
But the plaintiff in. Twtne’s case was claiming for a breach of the 
Activity Duty. The activity in question was the driving of a car, 
and as we have seen the Activity Duty is owed by the party 
acting. In this case it was the servant who owed the Activity 
Duty and the real point to be considered was whether at the time he 
was engaged on the activity he was acting in the course of his 
employment. l 
85 ‘* Those who go nally or bring property where they know that they or it 


msy come m collision with the person or pro of others, have by law a 
duty cast on them to use reasonable care to avoid such & collimon "':, Black- 
burn in Dublin sto, Ry. v. Slattery (1878) 8 App.Cas. 1155, 1206. Lord 
Blackburn appears to limit the duty of those who ‘' go" or ‘‘ bring,” but the 
man who stays at home and does something m gata pro to another 
ar the latter's property equally owes the duty: Vaughan v. M e (1887) 8 
Bing.N.C. 468. 
36 Adams v. Naylor [1046] A.O. 548. 


87 Corby v. H: (1858) 4 O.B.(m.5.) 588. 


G. 

the eh Tp E rights and duties vts-à-vis the owner of the soil of the highway 
on which the trespass took place were quite distinct from his rights aoe 
o1s-d-vis a negligent motorist on the highway, 
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| We can usefully contrast on this point the two old cases of 
Lygo v. Newbold * and Lynch v. Nurdin.“© In Lygo v. Newbold 
the plaintiff who travelled on a cart without the permission of the 
owner but with the connivance of the servant driver, was injured 
when the cart broke down. The action was clearly for breach of 
Occupancy Duty: no negligence on the part of the servant could 
- be or was alleged. The plaintiff failed on the grounds that'he 
was a trespasser. In Lynch v. Nurdin the plaintiff was equally 
a trespasser but the gist of the action on this occasion was the 
negligence of the servant in leaving the cart unattended, a breach 
of Activity Duty. 

Another type of case which has been bedevilled by a confusion 
between the Occupancy Duty and the Activity Duty is to be found 
in that line which descends from Degg v. Midland Ry.*’—the so- 
called ‘‘ volunteer cases.” 

At the time when Degg’s case came before the court there were 
two lines of cases dealing with the right of an injured servant 
against his master. One line of cases concerned the Occupancy 
Duty and descends from Priestley v. Fowler“? The other line of 
cases concerned the Activity Duty and descends from Hutchinson 
v. York, etc., Ry.,@ or to be more exact from the American case 
of Farwell v. Boston, etc., R. R.“ Priestley v. Fowler has often 
been execrated as the foundation of the doctrine of common employ- 
ment: in fact an examination of the report shows clearly that the 
plaintiff based his case on a breach of Occupancy Duty as applied 
to the van,“ that nothing turned on the van having been over- 
loaded by a fellow servant (if indeed it was a fellow servant who 
did the overloading), and that the doctrine laid down was not 
applicable merely to the relationship of master and servant.‘* It 
was Hutchinson’s case which first established in this country. that 
a servant must be supposed to have ‘contracted on the terms that 
he would, as between himself and his master, run the risk of fellow 
servants breaking their Activity Duty, and so laid the foundations 
of the doctrine of common employment. 

Then we come to Degg’s case. Degg had voluntarily gone to 
the assistance of some railway servants who were having difficulty 
in turning a truck on a turntable. He was killed by the negligence 
of the railway servants and his widow’s action under Lord 
Campbell’s Act met with instant hostility from the court. Bram- - 
well B. began the judgment of the court by suggesting that the 


ar 
40 1 QB. 29. 
41 1 É. & N. 778, 
43 (1687) 8 M. & W. 1. 
43 (1850) © Rx. 343. 


note to 3 Maog. 816. l 
45 The declaration avarred that ‘' it became the duty of the master on that occasion 
to use due and proper care thet the said van should be in a proper state of repair 
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company would not have been hable to one of their own servants 
in consequence of the doctrine of common employment and therefore 
it was impossible to suppose that Degg by volunteering could 
‘“ impose any greater duty on the defendants than would have 
existed had he been a hired servant.” The fallacy here is patent. 
It was precisely because Degg was not a hired servant that his 
widow might conceivably have recovered. A hired servant could - 
have been confronted with his contract of hiring in which he had 
agreed to assume the risk of fellow-servant negligence, but there 
was no such contract to flaunt in the face of the unfortunate Mrs. 


Degg 


amwell B. apparently appreciated the fallacy because he 
sought to reinforce his opinion by appealing to the law relating to 
trespassers. He puts the question: “If a servant is driving his 
master in a carriage, and a person gets up behind, and the servant, 
knowing it, drives carelessly and injures that person, the servant 
may be liable, but why the master?’’‘’ The answer which he 
gives is that it cannot be open to a wrongdoer to creatè a duty, 
but he immediately realises that this will not suffice for an answer 
since the wrongdoer by his wrongdoing has managed to create a 
duty in the servant. He, therefore, offers another explanation. 
The servant driving the carriage is like a landowner shooting on 
his land : the act is not negligent per se but it will become negligent 
if the plaintiff’s presence in the area of danger is known. Now, says 
Bramwell B., an innocent act has become negligent because of a 
reason personal to the actor, i.e., his knowledge, and just as a 
master is not liable for the wilful act of his servant “ go by parity 
of reasoning he is not liable for an act which is only a wrong for 
reasons personal to the servant. 

The obvious criticism of this is that in most cases where a 
servant commits the tort of negligence in the course of his employ- 
ment he is in fact negligent only ‘‘ for reasons personal to the 
servant.” Negligence being the absence of due care in the circum- 
‘stances it is only by a consideration of the circumstances as they 
affect the servant that we can determine whether the act was 
negligent or not.*® 

The truth is that the “volunteer” cases—which, let it be 
observed, have never undergone the scrutiny of the House of 
Lords **—rest on no very secure foundation. The courts seem to 
have taken the not unreasonable view that there was not much to | 
choose between the regular servant and the ad hoc good Samaritan, 


47 Tt will be seen that the question supposes facts similar to those in Twine's*cace. 

ts Bramwell B, was speaking before the decision in Limpus v. L.G.0. Go. (1862) 
l H. & O. 526. 

4° Of the large number.of cases where a master was held liable for the negligehce 
of his seryant end which have depended on a knowledge of facts available only 
to the servant we select: Poland v. Parr [1927] 1 K.B. 286; Kimber v. Gas 
Light d Coke Co. [1918] 1 K.B. 489. 

4° Bee Lord Wright in Radoliffe v. Ribble Motor Services [1980] A.C, 215, 947. 
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but as they had penalised the servant by inventing the contract 
to run the risk of fellow servants’ negligence they were bound to 
do something equally grotesque to penalise the volunteer. Accord- 
ingly they have disallowed the volunteer’s claim, sometimes by 
conferring on him an entirely non-existent contract of service, 
sometimes by regarding him as an intermeddling trespasser and 
then falsely assuming that he has been injured by a breach of the 
Occupancy Duty. Degg, for example, was not killed because of 
the defective condition of the turntable (breach of Occupancy 
Duty) but because railway servants carelessly carried out their 
duties in-his proximity (breach of Activity Duty). 


* + t * 


Uthwatt J. cited only two cases in the course of his judgment. 
Tolhausen v. Davies *! certainly does not support his conclusions 
but rather supports the contrary. In that case the defendant’s 
horse bolted as a result of the negligence of the defendant’s servant. 
The horse: made for home and galloped into the yard where it 
knocked down the female plaintiff who was on a social visit to the 
defendant’s wife. The defendant was held not liable, not on the 
ground that he could not have anticipated the female plaintiff 
being in the yard, but on the ground that the servant could not . 
have anticipated her presence.*? The other case—Walker v. 
Midland Ry. ** seems little in point. There a guest at an hotel 
went in search of a w.c. in the night, wandered into a service room 
and fell down a lift shaft. It was held that the occupiers of the 
hotel were not liable, as their duty to take care for their guests’ 
safety did not extend to every room in the hotel, but only to 
those rooms where guests might reasonably be supposed to be 
likely to go. The case did not involve any specific act of negligence 
of an employee. It may be disrespectful to suggest that a High 
Court judge could get mixed up in his authorities, but one really 
wonders whether Uthwatt J. was not thinking of another Walker 
who went to law against a railway company—Walker v. G.N. Ry. 
of Ireland.** In that case a child who was en ventre sa mère 
when involved in a railway accident was denied recovery because 
the defendants could not be held to owe a duty to an unborn child 
whose presence on the railway premises was unknown. ‘This second 
Walker case is much nearer to Twine’s case, with the significant 
difference that in the former case neither the defendants nor their 


a ) 68 L.J.Q.B. 98. 
52 ., 99, Lord Esher; ‘‘ I think the Divisional Court were ri ht ın holding that 

‘ there was not suffiment evidence to show that the defendant's servant ought to 
have anticipated that there would be any such person se the plaintiff's wife in 
the backyard.” Fry L.J.: ‘‘ The duty which the defendant's servant owed 
was to be careful towards sll persans whom he might reasonably snticipate 
would be injured by his carelesaness.”’ 

53 (1886) 55 L.T. 489. 

s (1891) 38 L.R.Ir. 89. 
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servants could reasonably know or suspect that the child was 
present. 
l v + * + 

. Twine’s case in the Court of Appeal can be dealt with shortly. 
Greene M.R. considered the case “‘a perfectly simple one.” He 
appears to have accepted the view of Uthwatt J. that if the 
plaintiff were to recover she must show a breach of duty owed 
by the employer,” but he rested his judgment rather on the 
ground that the defendants derived their immunity from the fact 
that the driver had gone outside the scope of his employment. ‘‘ Was 
the driver, in giving a lift to the deceased man, acting within 
the scope of his employment? The answer clearly is No. He was’ 
doing something which he had no right to do, and qua the 
deceased man he was as much on a frolic of his own as if he had 
been driving somewhere on some amusement of his own quite 
unauthorised by his employers.” 

There is a new basis for a decision in the defendants’ favour, 
and there is no trace of this reasoning in the judgment appealed 
from. It may’ be conceded at once that the driver was not acting 
within the scope of his employment in giving Twine a lift yet 
it can be objected that it was not the giving of the lift but the 
subsequent dangerous driving which brought about the death.** 
The argument that if the servant had not gone outside the scope 
of his employment and given the deceased a lift the latter would 
not have been present at the subsequent display of negligence and 
that therefore the lift was the cause of the injury has been criticised 
as *‘ another application of the fallacious ‘but for’ doctrine.” °" 

It was, perhaps, to meet this unexpressed objection that 
Greene M.R. suggested the notional splitting of the servant's 
activities: the servant driving his master’s van along the road 
is qua most people acting within the scope of his employment, but 
qua Twine he is on a frolic of his own. Ordinarily one would 
say that the proposition “‘ He is a servant acting within the scope 
of his employment yet his act is outside the scope of his employ- 
ment ’’ would be appropriately placed among the more inscrutable 
assertions of the Athanasian creed, and this novel approach sends 
one running to the reports to see if there are other cases of servants 
with a dual personality who have managed to act within and 
without the scope of their employment at one and the same 
moment. 


55 ‘' The appellant . . . can, of course, only succeed if she oan show that her hus- 
band’s unfortunate death was due to a breach of duty owed towards him by the ` 
defendants ’’; 62 T.L.R. at 459. 

** One can imagine a case where the giving of the hft wes the direct cause: a.g., 
the driver on seeing a friend on the pavement pulls over to give him a lift, but 
goes too near the kerb and knocks his friend down. 

57 Bee Al Columbia Law Revtew 79, where there is an acute criticism of ths 
Twine v. Bean's type of case. ~ 
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Unfortunately for the most part the reports yield only cases 
where the servant’s frolic of his own has constituted a clear 
deviation from the master’s business. The coachman who drives 
off‘to join thieves,°* the employee ‚who slips home to dinner,”° 
the housemaid who gives up laying the fire and starts to sweep 
the chimney,’ the garage attendant who begins to settle an 
argument with his fists,’ the tram conductor who leaves his tram 
to box small boys on the ear,’ all these have allowed their 
master’s business to stand still while they attend to other matters. 
The nearest we can get in our own reports are those cases where 
the servant has smoked while carrying on his master’s business,” 
but these cases invariably turn on the fact that the smoking may 
be at the same time a negligent mode of performing that business. 
A closer case to the one we are considering is to be found in the 
American case of Phillips v. Western Union Telegraph Co.“ In 
that case the servant was a messenger boy proceeding on foot 
to deliver a message. As he passed a newsvendor he snatched a 
paper from him and started running. Looking back over his 
shoulder as he ran he collided with the plaintiff and caused her 
severe injuries. Here we have a case where the servant was at 
the moment of the accident proceeding directly, if in haste, to 
the destination prescribed by the master and at the same time 
making good his escape from the consequences of a purely private 
venture. The court held the defendants not liable, but on the 
singular ground that as the servant was on foot he was “ merely 
exercising a public right valuable to himself as a facility for 
gaining a livelihood as well as to his employer.” It was nowhere 
suggested that really the boy was sustaining two personalities— 
the messenger proceeding to his goal and the thief fleeing from 
Nemesis in the person of an angry newsvendor. 

It may be that where the servant is making one journey serve 
the dual purpose of his master’s business and his private con- 
venience and the injury is caused by some agency connected with 
his own private venture then the master is not liable. , For example, 
if a servant were a member of a revolutionary organisation and 
carried bombs for his associates when on a journey to deliver his 
master’s goods and the plaintiff were injured by an explosion, it 
is clear that in such circumstances the master would not be Hable. 
But this is far away from Twine’s case where the injury was caused 
by the negligent management of the vehicle which was being used 
to carry the master’s goods on the master’s business. In Salmond 
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3 Radley v. L. C. 0. (1918) W T.L.R. 690. 
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on Torts * it is stated that “if the servant is really engaged on his 
master’s business, the fact that he is at the same time engaged 
on his own is no defence to the master, even though it was the 
competing claims of the servant’s business which caused him to 
perform his master’s negligently.” Even stronger must be the 
case, as in Twine’s case, where the servant’s negligence was quite 
severable from the private venture. 

Since 1946, Twine’s case has been referred to by the courts 
on two occasions. In Conway v. George Wimpey & Co.** Sellers J. 
merely applied the case to one of very similar facts and in the 
Court of Appeal Asquith L.J. regarded Twine’s case as having the ~ 
double ratio decidendt, (a) that the deceased was a trespasser, (b) 
that the giving ‘of the lft was outside the scope of the driver’s 
employment. In the Northern Ireland case of Fitzgerald v. 
G. N. Ry. (It.)" MacDermott J. (now Lord MacDermott C.J.) 
equated Twine to a mere volunteer to whom no duty was owed. 

+ *, a + 


However much the above remarks may have convinced that 
Twine’s case was wrongly decided there must still remain a feeling 
that neither Twine nor his widow should in point of justice have 
recovered against the employers. How, then, are we to base this 
intuitive feeling on sound legal grounds? 

The principle volenti non fit injuria springs to mind, and it is 
not without significance that Pollock thought that the volunteer 
cases might be explained on this principle.** On the other hand 
Pollock thought that ‘‘ the whole law of negligence assumes the 
principle of volenti non fit injuria not to be applicable,” * and in 
Dann v. Hamilton’ we have authority for saying that a person 
who voluntarily accepts a lift is not barred by volenti non fit 
injuria even though he knows the driver is prone to negligence or 
even intoxicated. Since there was nothing of the sort alleged in 
Twine’s case the principle of volenti non fit injuria does not appear 
to offer much help. Indeed it is difficult to see what specific risk 
Twine is supposed to have assumed as compared with any other 
member of the public. 

Can we rely on the notices in the van as disabling Twine and 
his representatives from recovering? This was a possibility hinted 
at by Uthwatt J. though the pleadings in the case did not allow 
the point to be considered. It is submitted that a notice, written 
or verbal, can operate only as a contractual bar."' It is open to 


5 10th ed., 97. š 
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the car owner to say: ‘‘ The terms of the contract between us 
are that I give you a lift but my Hability for negligence is 
excluded.” In such a case if the plaintiff sues on the contract the 
terms clearly exclude liability: if he sues in tort it is open 
to the defendant to plead the contract as a defence. In a case 
where the car is driven by a servant who has express or implied 
permission to give lifts the situation is the same : the servant enters 
into a contract as agent for the master who can then rely on its 
terms as a defence to an action either in contract or in tort. 

But in a case like Twtne’s case where, at the moment of the 
giving of the lift, both the servant and the passenger know that 
the master has given no authority to offer contracts of carriage, 
the contract entered into can only be a contract with the servant 
alone. It is: open to the servant to exclude his own liability if he 
cares, but at least the contract must contain the implied term 
that the passenger cannot look beyond the servant to the master." 
If the master were sued in tort in a direct action it is questionable 
whether he could take advantage of a contract entered into by the 
plaintiff with a third person, but since the master is sued as being 
responsible for the tort of another it may well be that he is entitled 
to rely on the terms of the contract entered into by that other.” 

Before we part with the case a word may be said of the 
convenience of the doctrine in Twine’s case. The argument that 
it is the master’s duty which is material to be considered and that 
the master owes no duty where the injured plaintiff’s presence was 
not anticipated by him may lead to some surprising and unjust 
results. Suppose the negligent servant driving on the highway 
knocks down one of the master’s typists who has overslept' that 
morning and is hurrying to the desk where she ought to have been 
half an hour before. May the master refuse damages on the ground 
that she was not among the persons who might reasonably be 
anticipated as likely to be imperilled on the occasion in question? 
Even the old doctrine of common employment was kinder than 
that! Or suppose a bus with a notice ‘f No standing passengers 
allowed.” Is a standing passenger injured by the driver’s negli- 
gence to be denied recovery on the ground that the bus proprietor 
could only contemplate’ the presence of sitting passengers? In 
these and many other cases which one can imagine it is the servant 
alone who knows what third parties are being exposed to peril 
n» through his negligent act, and it is hard to believe that the master’s 


T2 Og the facts of-Twtne’s case it would seem that the contract between the ser- 
vant and Twine contained an express term to this effect. 
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the servant a party to the contract. When the master was sued for the ear- 
vant's tort it is reasonable to suppose that in assuming the servant's liability 
in tort he also assumes the benefit of the servant's contract. 
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responsibility is bounded by his prescience of circumstances over 
which he has no control. The case of Farrugia v. G. W. Ry. is a 
distinct illustration of the master being held liable to a plaintiff 
- whose presence was unforeseeable. In that case a servant in charge . 
of a lorry loaded with a high box negligently drove under a low 
bridge and the box fell on a small boy who just previously had 
been hanging on to the lorry and was running after it to climb on 
again. The argument that the defendants had no reason to suppose 
that a trespasser or near-trespasser would be running behind the 
lorry was clearly put to the Court of Appeal and clearly rejected 
as irrelevant.” 


CONCLUSIONS 

1. The general principle enunciated in Twine’s case, that in 
master and servant cases where the plaintiff sues in negligence it 
is the duty of the master which has to be considered, is erroneous 
and is inconsistent with the essential nature of vicarious liability. 
. 2. In so far as the plaintiff in Twine’s case failed because Twine 

was a trespasser on the vehicle, the decision is wrong because the 
fact that Twine was a trespasser would be material only in a claim 
based on the unsafe condition of the vehicle. 

8. In so far as the plaintiff in Twine’s. case failed because the 
servant acted outside the scope of his‘employment im giving Twine 
a lift, the decision is wrong because Twine was not injured by this 
act but by the subsequent negligent driving of the servant. 

4. Any claim against the master by an unauthorised passenger 
whom the servant has permitted aboard the vehicle is barred by 
the fact that the master can take advantage of the implied term 
in the contract between servant and passenger that the master is 
to be exempt from liability for negligence (Sed quaere). 

F. H. Newarx.* 


74 [1047] 3 All B.R. 565. 
75 Tbid., 567. 
* Professor of Jurisprudence in The Queen's University of Belfast. 


PASSENGER CHARGES SCHEMES 1952-8 
AND : 
THE VOICE OF THE CONSUMER 


Tux problem of the imposed contract,’ that is, of the contract 
concluded between parties of unequal bargaining power, is one 
which has occupied our social-legal system for many centuries. A 
full study of the treatment of imposed contracts is not possible 
here. But, by way of background to the present paper, the reaction 
in society and at law stimulated by the existence of imposed con- 
tracts may be very briefly outlined. At least four major methods 
of redressing inequality in bargaining power have developed. 

(1) There has-been the organisation of parties, as in the case 
of employers’ associations and trade unions. 

(2) Direct and diverse statutory intervention has occurred, like 
the usury laws of the fifteen and sixteenth centuries, the Carriers 
Act, 1880, or the Hire Purchase Act, 1988. 

(8) In the courts, there has grown up, so far, judicial control of 
broadly the following kinds :— 

(a) the simple rescission of contracts at common law for duress, 
or their rescission, with or pitiou terms, in equity on 
grounds of undue influence, surprise ? or unfair advantage *; g 

(b) the displacement of imposed, written Terms by a misrepre- 
sentation as to their nature or scope‘; 

(c) the enforcement of a prior oral warranty in place of written 
terms formally agreed to later‘; 

(d) the use of the idea of the fundamental breach to displace 
exemptive clauses, as in Alewander v. R. E.*; 

(e) the vigorous use of the canon of contractual interpretation, 
that a contract is, in case of ambiguity, to be construed 
against the party relying on it; as, ¢.g., in Canadian S. S., 
Lid. v. The King’; Minister Bi Materials v. Steel Bros.,* 
and recent estate agent cases"; 


See, generally, Preusnitz’s pioneer work in England, The Standardisation of 
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3 6.g., Wood v. Ab (1818) 3 Madd. 417; Fry v. Lano (1888) 40 Ch.D. 312. 
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(f) an attitude of antagonism towards a written contract in 

misleading form 1°; and 

(g) the application of general notions of equity and policy 

illustrated, e.g., in the rule of construction of mariners’ 
contracts in The Nonpareil”; or the rules against clogs 
on the equity of redemption or the criterion of reason- 
ableness applied to restraint of trade clauses and their 
severance in contracts of employment 1°; or the resistance 
to attempts to oust the jurisdiction of the courts over the 
contractual constitutions of trade unions foreshadowed by 
the Court of Appeal in Lee v. Showmen’s Guild. ™? 

(4) Finally, there is the fourth method that has been built 
into the structure of certain public commercial corporations, 
namely, the establishment of organs to receive and voice the com- 
plaints of consumers, and, generally, to watch over their interests 
with regard to charges, and the quality and contractual conditions 
of service. Thus, during the legislative period of 1945—50, there 
were set up for the coal industry the Industrial and Domestic Coal 
Consumers’ Councils, and Area Consultative Councils for the pro- 
tection of customers of the gas and electricity undertakings.“ 

The Transport Act, 1947, adopted a slightly more complicated 
arrangement. Under its provisions ™* the Central Transport Con- 
sultative Committee and the Scottish, Welsh and various Area 
Users’ Consultative Committees were created to watch over con- 
sumer interests, including rates and ‘terms of carriage. In addition, 
the Transport Tribunal was entrusted, among other matters, with 
the major power of confirming Charges Schemes or rejecting them 
or confirming them subject to modifications,’* such schemes, once 
confirmed, having overriding legal force within their defined sphere 
of operation.*" The legal change in the contractual conditions of 
passenger carriage effected by paragraph 8, proviso (b) of the 1952 
scheme,** which is the principal subject-matter of this paper, 
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emanated not from the Consultative Committees but from the’ 
Tribunal with the concurrence of the British Transport Commission. 

The relevant portions of paragraph 8 read :— 

** Save in so far as the contrary is provided in this scheme the 
Commission may make the use of any of the services or facilities 
to which this scheme relates subject to such reasonable terms and 
conditions as they may determine :— 

Provided that any term or condition which— ` 

(b) purports, whether directly or indirectly, to exclude or 
limit the liability of the Commission or of the Railway’ 
Executive or of the London Transport Executive ** in 
respect of the death of or bodily injury to any person 
uted use of the said services or facilities, not being 

a passenger travelling on a free pass; or 

(c) purports, whether directly or indirectly, to prescribe the 
time within which or the manner in which such liability 
may be enforced, shall be void and of no effect.” 


Before Nationalsation 


To assess accurately the nature and effect of paragraph 8, a 
few words are necessary about its historical setting in inland 
transport law.?° 

In the case of the carriage of merchandise, the monopolistic 
position enjoyed by rail carriers during the nineteenth century 
led to their inserting in contracts unfair conditions of carriage. 
This dominance over their trader-customers was broken partly by 
extending the Carriers Act, 1880, to apply to rail transport, but 
mainly by the enactment of the Railway and Canal Traffic Act, 
1854, s. 7, and by the ‘“‘fair alternative” interpretation of 
section 7 in Peek v. N. Staffordshire Ry.” and M.S. & L. Ry. v. 
Brown." The Standard Terms and Conditions promulgated under 
the Railways Act, 1921, formed a rationalisation of the conditions 
of carriage that had become standard form by the time of the 
First World War: the main axis about which they revolved was 
the doctrine of the fair alternative affirmed by the House of 
Lords in 1868—88. 


Similarly, at the beginning of the nineteenth century, there 
arose between road carriers and traders a conflict over the terms 
imposed by the carriers which was initially mitigated by the 1880 
Carriers Act: and, in the fullness of time, further legislation would 
doubtless have become necessary but for the intervention of rail 
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carriage. By the time, however, that road transport was again 
in heavy demand earlier in the present century, the competitive 
co-existence of rail carriers ‘and large numbers of road carriers 
enabled the principle of freedom of contract to work apparently 
without intolerable conflict of interest in this field. 

In the case of the carriage of passengers, which is the main 
concern of this paper, we see, in the first place, that the mounting 
toll of road accidents earlier in this century produced section 97 
of the Road Traffic Act, 1980, which nullified any clause in a 
contract of carriage of passengers by road that pusports to exempt 
the carrier from the consequences of breaking his common-law 
duty to take care for the safety of his passengers. But this pro- 
vision covers only passengers carried under contract: the free pass 
man is not protected.” As railway passenger transport did not 
suffer from a similar degree of accident-proneness, at least in the 
last fifty years, the principle of freedom of contract was there left 
undisturbed. But the railway companies before nationalisation 
did not take advantage in all cases of their power to contract out 
of liability for breach of their passenger carrier’s duty of care at 
common law. 

The precise scope of their self-limitation of power may be con- 
veniently stated by reference to one particular aspect of the 
technical rules governing the procedure of contracting out in the 
genus of cases that includes the railway ticket species. Those 
rules are, of course, two-, possibly three-fold ; the offeror must take 
reasonably sufficient steps to bring the terms on the document, 
board or poster to the notice of the offeree (unless the latter had 
In fact actual notice), these steps must be taken within the time- 
limits of the offer and final acceptance m question so that the terms 
on the document, board-or poster are given contractual force, and, 
possibly, the terms must not be unreasonable. The potentialities 
of the possible requirement of reasonableness of terms were never 
fully exploited ‘by the judges, the vast majority of whom adopted, 
as in the decisions concerning tortious conspiracy and the more 
important restraint of trade contracts,“ what was im effect a 
completely laisser-fatre attitude. Two interpretations of the 
requirement have been recorded in the reports. 

The one interpretation involves in its ultimate phase the entite 
negation of the requirement of reasonableness. Its discussion took 
place in cloak-room ticket cases, the principles in which, however, 
are theoretically applicable to travel ticket cases. To begin with, 
Byles J. in 1862, said : “f One of those conditions is that the éerms 
contained in the notice should be reasonable terms. I think that 
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is essential. ‘Suppose such a notice as this contained a condition 
to the effect that, whatever the nature or value of the goods, if 
the bailor does not claim them within two days, they shall belong 
absolutely to the railway company—no one could say that, if the 
party put a notice of this kind into his pocket he assented to such 
a stipulation as that.’’** And, similarly, Bramwell L.J. in 1877, 
said: “It is asked, what if there was some unreasonable con- 
dition, as for instance to forfeit £1,000 if the goods were not 
removed in forty-eight hours? Would the depositor be bound ? 
I might content myself by asking: Would he be, if he were told 
‘our conditions are on this ticket,’ and he did not read them. In 
my judgment he would not be bound in either case. I think there 
is an implied undertaking that there is no condition unreasonable 
to the knowledge of the party tendering the document and not 
insisting on its being read—no condition not relevant to the matter . 
in hand.??** The possible trends of commercial behaviour in the , 
thick of the nineteenth century seem, according to the judicial 
view, to have been rugged indeed. It would be no exaggeration to 
say that the terms envisaged by the two great commercial judges 
would nowadays be regarded as surpassing the wildest commercial 
schemes. If the requirement of reasonableness of terms had solely 
the meaning suggested by those concrete examples, then, in the 
light of practical reality, it had or was to have no meaning at all. 
But so much was not stated.” i - 

The general practice of the courts, however, was to treat the 
requirement as non-existent. So, typically, Viscount Haldane L.C. 
said in the railway ticket case of Grand Trunk Raihoay of Canada 
v. Robertson: “It cannot be accurate to speak, as did the learned 
judge who presided at the trial, of a right to be carried without 
negligence, as if such-a right existed independently of the contract 
and was taken away by it. The only right to be carried will be 
one which arises under the terms of the contract itself, and these 
terms must be accepted in their entirety.” ™* - l 

The requirement of reasonableness as made by Byles J. and 
Bramwell L.J. was expressly discussed and rejected by Sankey and 
Bray JJ. in 1920. Sankey J. said: “ ... the remarks of Byles J. 
and Bramwell L.J., above referred to, have been misunderstood. 
There may be conditions on a receipt or ticket given under circum- 
stances like the present and constituting a contract, which do not 
bind a person to whom it is given, but that is not because such 
conditions are unreasonable, but because they are so extravagant 
as to amount to fraud, or 80 irrelevant as to be entirely foreign 
to the contract which the parties are making. An instance of the 
first might be found in a case where the person handing such a 
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receipt to the other party inserted in it a condition which no honest 
man would think of inserting and no ordinary man would dream of 
finding there; as... that the article deposited should be forfeited 
if not reclaimed in five minutes. An instance of the second might 
be found where there was a condition quite foreign to such a 
contract; as... that before the depositor was entitled to reclaim 
the article deposited he should become a shareholder in the 
company’s undertaking. The first would be a fraudulent and the 
second an irrelevant [condition] and neither would be binding.” ** 
So, in Sankey J.’s hands, the special requirement that terms should 
not be fraudulent, irrelevant or unreasonable shrank to the special 
requirement that they should not be fraudulent or irrelevant. 
Under Bray J.’s hands, any special requirement of this kind 
disappeared entirely: ‘‘I do not think, if the dictum of Bramwell 
L.J. is fairly read, it lays down the rule supposed by the learned 
county court judge. Possibly the dictum of Byles J. does. If they 
do, I am not bound by them and do not agree with them. “Every 
contract is voidable by fraud, and if the condition is so irrelevant 
or extravagant that the party tendering the ticket must have 
. known that the party receiving it could never have intended to 
be bound by such a condition, then ... the assent of the party 
receiving the ticket was obtained by fraud, he would not be 
bound. The mere fact that the judge or the jury considered 
the condition unreasonable would not... be sufficient justification 
for a finding that the assent was obtained by fraud.’’** Thus, 
as unreasonable clauses are not void, as irrelevant clauses will be 
the same as fraudulent and as fraud is a general ground for relief, 
no special requirement obtains. 

The other interpretation of the requirement of reasonableness 
in Clarke v. West Ham Corporation’! must now be considered. 
There, the corporation, like the Railway ** and London Transport 
Executives, was bound under statute to carry any passenger, not 
being an objectionable person, who offered himself and was willmg 
to pay the published fare, provided they had accommodation for 
him; again, like the Executives, the corporation was unable to 
charge higher than stipulated maximum fares, and was obliged to 
exhibit in its tramcars, like the Executives in their stations, a 
list of the current fares charged. A list was duly exhibited on 
the tramcar in question with a special notice stating, as the fact 
was, that the fares charged were leas than the authorised maximum 
and that in consideration thereof a passenger was only carried on 
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terms that the maximum amount recovered from the corporation 
on account of any injury suffered by a passenger and for which 
the corporation were legally liable was £25. Held : the corporation 
were not entitled to impose a condition limiting their liability 
for negligence without giving the passenger the option of travelling 
at a higher fare without any such condition. Farwell L.J. said: 
“I am of opinion that the condition is illegal when no alternative 
is offered. A common carrier may no doubt impose reasonable 
conditions, and the question whether they are reasonable or not 
must depend on the facta of the particular case.” ° Cozens-Hardy 
M.R. and Kennedy L.J. made similar statements.* The analogy 
between carriage of passengers by tram and carriage by train is 
clear enough.” 

In 1947, however, in the air transport case of Ludditt v. Ginger 
Coote Airways,** the Privy Council reaffirmed the position it had 
previously adopted in Grand Trunk Rathway of Canada v. Robinson 
to the effect that, while a carrier of passengers owes at general law 
a duty of care for their safety, he may freely contract out of his 
general legal lability and it is not for a court to invalidate such 
contract merely on the ground of its unreasonable nature. With 


regard to Clarke, the Privy Council said: “‘.. . their Lordships 
do not regard the decision . . . in Clarke. . . as giving any real 
help or guidance. ces While they do not think it necessary to 


give any opinion on the correctness of much that was said in that 
case, or of the actual decision, the judgment at least of the majority 
in the Court of Appeal turned largely on the construction of the 
statutes regulating the tramways operated by the corporation 
... 7", Bearing in mind even the merely persuasive character 
of ‘Privy Council decisions, it is doubtful how far the door still 
remains ajar for the application and further development of the 
common law rule in,Clarke that exemptive clauses at least in the 
` case of personal safety must be reasonable.” 

However this may be, the reason, as Professor Kahn-Freund 
has pointed out,’* why the rule in Clarke has never been tested 
in an English railway case is probably because the railway com- 
panies did not m practice cancel their common Jaw liability under 
ordinary fare contracts. Hxculpatory clauses concerning passenger 
injury or death through carrier’s fault were, however, inserted in 
all other types of passenger contracts, like cheap or tourist return 
tickets, Beason, excursion and workmen’s tickets, which repre- 
sented the vast majority; although the companies sometimes in 
33 [bid., 879-80. Italics added. 

H Ibid., 875, 876, 888. 

Coat) Beer om 501-2; Kahn-Freund, op. oit., 887, n. 2. 
3T 

38 Of, the opinions of Bhawcrosa and Beaumont, op. ott., § 352, n. (0), and Paton, 


, 269. 
39 Op. at., 327, n. 2. Of. Penton v. S.R. [1981] 2 K.B. 111. 
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such cases made payments to injured passengers or their estates 
ex gratia. The foregoing discussion of the requirement of reason- 
ableness at common law is not, I think, entirely academic. 
Paragraph 8 of the 1952 scheme introduces the requirement anew, 
or, perhaps more accurately, introduces a new requirement of 
reasonableness of terms and conditions, which may ‘have reper- 
cussions on the common law position. To this new requirement 
I shall advert shortly. 

To complete the pre-nationalisation history of paragraph 8, 
two final segments need to be fitted into place. Standard Terms 
and Conditions C2, D2 and N2 (b) provide for a special procedure 
by signed contract to relieve the rail carrier from any liability 
towards ‘*‘ a person in charge of a consignment of livestock ” who 
is permitted to travel in the same train with the livestock. In 
the case of carriage by merchandise train, this relief is available 
whether or not the drover travels free of charge: where, however, 
livestock and drover are carried by passenger ‘train, the procedure 
is—semble—available only when the drover is permitted to travel 
without payment of fare. Finally, many railway companies 
acquired, by their private Acts of Parliament, special statutory 
limitation of lability up to £100 in the case of injury to persons 
travelling under workmen’s tickets. Examples of these provisions 
are to be found in the Metropolitan District Railway Act, 1898, 
s. 12, or the South Eastern and London, Chatham and Dower 
Railway Companies Act, 1899, s. 82, or the North Western London 
Railway Act, 1899, s. 81 (5).*° The Railway and London Trans- 
port Executives inherited these privileges from their predecessors.*! 


Since NATIONALISATION 


After nationalisation, the following sequence of events led finally 

up to paragraph 8. First, shortly after the British Transport 

Commission took over the inland transport system, the Railway 

and London Transport Executives expunged from the conditions 

upon which their travel tickets are issued the condition exempting 

them from liability for injury or death caused to passengers through 
the fault of the Executives’ servants.“ 


Then, m May, 1950, proceedings were inaugurated before the 
Transport Tribunal to consider the B. T. C.’s draft London Area 
(Interim) Passenger Charges Scheme. To the evidence, arguments 
and recommendations submitted to the Tribunal during this period 


49 Bee Hodges, Law of Ratlways, Tth ed. (1888), I Macnamars, of 
Oarriers Lend, 2nd ed. (7908), 530-1; Boyle and y Waghori: Law R 
to Ratlway Trafo (1901) I, 882 
41 Transport Act, 1947, s. l4 (D. The new railway managements to be formed 
under the Transport Act, 1958, will doubtless into the shoes of the old 
Railway Executive in this respect. 

13 See the Railway Executive's ‘‘ Conditions upon which Tickets .. . are Isamed,”’ 
cee 960. Those of the L.T.H. of similar date are the same an this 

t. 
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the Central Transport Consultative Committee saw fit to make no 
contribution of its own, reporting to the Minister of Transport: 
‘“‘The London Committee considered this application at the request 
of a number of parties who objected to the scheme, but decided 
that in view of the exhaustive nature of the public inquiry mto 
the matter by the Transport Tribunal no useful action could be 
taken by them. The Central Committee were in accord with this 
decision.” ®© 

In its final judgment of August 28, 1950, the Tribunal raised 
for the first time the question of the particular exemptive conditions 
of carriage under discussion. They said: ‘‘ It has not been unusual — 
for railway companies to limit their common law liability for 
accidents on their railways to passengers carried at cheap fares 
and in the case of passengers carried at workmen’s fares there are 
in some cases statutory provisions limiting liability to £100. We 
were informed that the commission do not desire to limit their 
common law liability in respect of accidents to any category of 
passengers, not being free pass holders, carried by any of the 
‘services to which this scheme relates and we neve so provided in 
the scheme.” “ 

The provision mentioned took the shape of paragraph 12 (2) 
of the London Area Passenger Charges Scheme, 1950, which read: 
“No special provisions, statutory’ or otherwise, limiting or 
excluding the liability of the London Transport Executive or the 
Railway Executive in respect of death of or personal injury to a 
passenger not being the holder of a free pass conveyed by any 
of the services to which this scheme relates, shall have effect.” 
For a time, then, one law applied to the ‘f London Aréa’’“ and 
another, slightly different law to the rest of the country. But, 
on May 1, 1952, the provisions for the London Area were abolished 
and replaced by the nation-widé B. T. C. (Passenger) Charges 
Scheme. In this instance, again, the Consultative Committee 
decided to play no part, reporting: “We received from the 
Commission a copy of their application to the Transport Tribunal 
for confirmation of the above scheme, but in view of the compre- 
hensive nature of the Public Inquiry at which more than 200 
objections covering every cldss of interest would be considered, we 
decided that no action on the part of the Committee was 
necessary.” ** 

The 1952’ scheme abolished workmen’s tickets throughout the 
country. The scheme did not, it is true, do this in so many words, 
but it is difficult to avoid drawing such a conclusion from the 
classification of passenger fares used by the scheme which makes 


43 H.O. Peper 126 (1980-1), 

<4 of the T T.: © mioation 1950 No. 225, p. 5. 

45 Bes the on Area Passcrger Charges Scheme, 1950, paras. 9 and 8. 
46 H.O. Paper 79 (1951-8), para. 11. 
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no mention of workmen’s fares, but only of early morning fares, 
into which workmen’s fares were seemingly intended to be 
generalised and merged. This reading of the scheme is confirmed 
by the identical view taken by the Central Transport Consultative 
Committee in their report of April 8, 1952, to the Minister of 
Transport on the Passenger Charges Scheme under discussion.‘’ 
Hence, provisions like section 12 of the Metropolitan District Rail 
way Act, 1898, fell into abeyance; and apparently, for this reason, 
the reference to statutory provisions in paragraph 12 (2) of the 
1950 Scheme was not repeated in paragraph 8, proviso (b) of the 
1952 Scheme. 

However, on June 16, 1952, in the House of Commons, the 
Minister of Transport, in describing the fares concessions that were 
later to be made, spoke of shift workers’ and other workmen’s 
tackets as if they had never been affected by the scheme and had 
continued in being; and, subsequently, both workmen’s tickets that 
are issued in the early morning, and shift workers’ tickets, that 
are issued at various times of the day, were reintroduced.‘ Under 
the Transport Act, 1947, the alteration of a charges scheme is a 
matter for the decision of the Transport Tribunal alone on the 
motion of certain kinds of listed, representative bodies.” Power 
is not bestowed on the Minister to alter a charges scheme by his 
statement, or direction or in any other way than through the 
Transport Tribunal." The Ministerial statement or direction 
reviving workmen’s tickets as such appears therefore, I respectfully 
submit, to have been a method of amending the Charges Scheme 
ultra vires the Transport Act, 1947, and the B. T. C. were strictly 
under no obligation to conform. But they did conform, and the 
draftsmen of the Scheme may now regret having eschewed the 
inelegancies of abundant caution, though it would be unthinkable 
that the B. T. C. should, at this time of day, take advantage of 
the old- private Acts. 

Workmen’s tickets apart, however, what was matter of grace 
under the railway companies and matter of self-restraint under 
the Executives has now become matter of law. The railway ticket 
decisions remain important, of course, for the legal principles which 
they helped to develop and which continue to apply both to othér 
terms and conditions incorporated by railway tickets into carriage 
contracts (subject to paragraph 8), and to the incorporation of 
terms in contracts, generally, by document, board and poster. 
But, henceforward, Mrs. Thompson will not go without her legal 
remedy. ` 


17 Cmd. Paper 8518, paras. 44, 48. 

18 Bee Tho Times newspaper, August 15, 1959. 
49 s, 79. 

5° Bee ss. 79, 80. 
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Errecr oF PARAGRAPH 8 oN Oruer Raviway Ticket CONDITIONS 


Paragraph 8 of the 1952 Charges Scheme is confined in its effect 
to those services and facilities to which the scheme relates. The 
latter are defined in paragraph 6 as, “all the services and facilities 
for the carriage of passengers and their luggage by rail... in 
Great Britain and all cloakroom or left luggage facilities for the 
storage of passengers’ luggage in Great Britain which are from 
time to time provided by the Railway Executive and the London 
Transport Executive as agents of the Commission.” ** 

The terms and conditions which the Commission attaches to 
scheme facilities and services are divided by paragraph 8 into two 
categories : 

(1) those terms and conditions that are automatically void, 
viz., 

(a) those which exclude or limit the liability of the Commission 
or the Executives in respect of the death of or bodily 
injury to any person"? making use of the services or 
facilities (other than a free pass man), and 

(b) those which prescribe the time within which or the manner 
in which the Commission’s liability may be enforced; and 

(2) all other terms and conditions, which must be ‘‘ reasonable ” 
to be valid. 

The possible effect of these provisions on some existing terms 
and conditions is worth exploring briefly. 


DEATH OF OR INJURY TO PERSONS 


The important change produced in the contract for the carriage 
of passengers by rail has already been discussed. There remains 
to be mentioned the Executives’ conditions of issue of platform 
tickets which include the following: ‘‘ At certain stations, persons 
not proceeding by train will be admitted to the platforms on 
presentation of a platform ticket. The tickets, which may be 
obtained at these stations, on payment of the appropriate charge, 
are issued upon, and subject to .. . the special condition that 
the Executive . . . shall not be liable for personal injury (whether 
fatal or otherwise) .'. ., delay to or detention of the holder... 
by whomsoever or howsoever caused.” => 

It is not entirely clear whether the permission given to the 
public to enter platforms for a small charge for the purpose of 


31 The current Passenger Charges Scheme of 1958 does not define the services and 
acilines to which the Scheme relates. Their definition is left to be inferred 
the subject-matter of the Scheme; from this it is plain that the services 
and fecilities to which the provisions of the 1058 Scheme relate sre, in Sal Ae 
of rail travel, the same as those explicitly described in para. 6 of the 1052 
a. 
52 Italics added. 
53 See the R.E.’s Conditions upon which Tickets are Iesued, dated May 1, 1952, 
and the ees Oonditions of Issue of Platform Tickets, dated August 81, 
1982, Cond. 26. 
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meeting or seeing off passengers is a facility to which the Charges 
Scheme relates. The question of construction involved is whether 
enabling passengers to be met or seen off by friends, relatives and 
acquaintances amounts to a facility *‘ for the carriage of passen- 
gers.” 54 With reference to the interpretation of the scheme 
generally, neither the scheme itself nor the Transport Act, 1947, 
confers on the Tribunal any jurisdiction exclusive of or even con- 
current with that of the common law courts. It would seem to 
follow that the interpretation of the scheme is, subject to express 
provision to the contrary, a matter for the common law courts. 
What view the latter would take of the particular point of inter- 
pretation under discussion is impossible to predict. The best one 
can say at present is that the facility considered would not be a 
scheme facility on a narrow construction of the phrase ‘“‘ for the 
carriage of passengers,” but would be on a Liberal construction.™ 

If the platform facility were held to be governed by the scheme, 
the condition quoted would be void in accordance with paragraph 8. 
But, if the platform facility were construed out of the scheme, 
then the attitude of the court towards the question whether such 
clauses adopted by carriers in relation to their business must be 
reasonable, at least where they involve personal safety, would 
become all important.°* One or two relevant considerations may 
be put forward here. 

The grading m the law of tort of the liability of occupiers 
according to the class of entrants on to their premises has come in 
for heavy criticism at the hands of modern judges and legal writers, 
who see with dismay the spread of a general and wholesome duty of 
care being impeded at a few points by those specific, older estab- 
lished and narrower duties. Similarly, in my opinion, criticism may 
be levelled at the Railway and London Transport Executives who 
have preserved a two-fold classification of contractual entrants on 
to their platforms. Passengers, whether departing from or arriving 
onto platforms are covered both by the Francis v. Cockrel”! 
warranty and as common-law invitees. Other persons seeing 
passengers off or meetmg them at the platform do so at their 
peril, at least if the condition quoted above is valid. The anomaly 
goes a stage further. If a passenger’s friend who has come to see 
the passenger off is injured, say, in the station hall by the collapse 
of a piece of defective roofing of which the Executive knew (or 
ought to have known), he will have his remedy at common Jaw.** 
But, for the price of a platform ticket, he may be injured on the 


ss The geass asning < f Lynsk Stowell v. R.E. [149] 2 K.B. 51 

55 The ing o in v. 2 9, ht be 
advanced in DE a E E E pein aa mig 

56 If the rule in Clarke's case were upheld (or revived), ıte application by anal 
to those entering railway platforms under contract with the rail carrier wo 
not afford undue difficulty. 

sy (1870) L.R. 5 Q.B. 501. 

58 As an invitee, followmg Stowell’s case, supra. 
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platform by the defective roofing and have no remedy at all. 
Plainly, it is necessary to have control by platform tickets of 
entering on platforms to avoid excessive crowds, to deter 
the unlawful boarding of trains, and even as a source of revenue. 
But these reasons which justify the control of platform entrants 
hardly justify stripping one class of them of their common-law 
rights. 
In order that the anomaly mentioned might be eradicated, 
and in order, further, that this class of exemptive condition might 
be treated consistently by the law as a whole, it is to be hoped 
that the courts will, if they construe the platform facility out of 
the scheme, apply anew-the common-law requirement of reason- 
ableness to this platform ticket condition. If this were done, it is 
to be hoped that the condition would be held to be unreasonable 
and void. 


b 


Loss oF, OR DAMAGE TO, GOODS 
Two existing conditions, in relation to goods, afford reference points 
for discussing the second category of terms and conditions estab- 
lished by paragraph 8. 
The Railway Executive’s Regulations and Conditions applicable 
to Passengers’ Luggage, No. 5 (8) (g) (which clearly relates to a 
scheme facility), purports to exempt the Railway and London Trans- 
port Executives from liability for “special, indirect or conse- 
quential loss or damage’? in respect of the loss, misdelivery or 
detention of or damage to deposited articles..* Suppose a 
passenger, who is a scientific instruments manufacturer, leaves a 
valuable scientific instrument in a railway cloakroom, duly 
declaring its true nature and value and paying the required deposit 
money, and explaining that he would call for it in an hour when 
he had to have it for the purpose of securing an important contract 
for his business. The article is badly damaged during the hour 
through the negligence of the cloakroom attendant, and, conse- 
quently, the important contract is lost. Surely, it is strongly 
arguable, in an action by the manufacturer against the Executive, 
that it would be reasonable and fair that the Executive should not 
be allowed to escape the payment of special damages. If Condition 
5 (8) (g) were accordingly held to be ‘‘ unreasonable,” *° the Execu- 
tive might legitimately here reintroduce the exemptive clause in the 
form of a fair alternative rate and degree of liability. The higher 


5° S& the R.E. Conditions, cited in n. 58, supra. 

¢¢ The reasonableness of a particular term is, of course, a question of fact. The 
main considerations ccna a suitable criterion of reasonableness, here, 
would seam to be, the nature of the services and facilities provided, the scope 
of the eee term, and the extent to which the current outlook is deemed 
to approve that the travelling public should or should not enjoy for its money 
common lsw coverage as well as the services and facties provided in the 
particular case. 
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rate might be that which includes the sum needed to offset Liability 
insurance the Executive might take out to meet such contingencies." 

The second condition is to be found in the platform ticket 
conditions already noticed: namely, that, where a person buys a 
ticket to enter a platform, “‘ the Executive... shall not be lable 
for . . . loss, damage, or delay to or detention of [the holder’s] 
property by whomsoever or howsoever caused.” *? If this facility 
is held to fall within the scheme, this condition should be treated 
part passu with Condition 5 (8) (g) above; and, here again, the 
exemptive condition might properly be reintroduced in the form 
of a fair alternative rate and degree of hability. If, however, the 
platform facility is governed by common law alone, then, it is 
submitted, the exemptive condition should, if only for the sake 
of consistency, be similarly treated : the old common-law require- 
ment of reasonableness in such cases might, without undue difficulty, 
be revived though personal safety is not here involved. 


A PROCEDURAL Port 


I turn to a final matter. Let us assume that the scientific instru- 
ments manufacturer in the case above seeks to recover damages, 
above all special damages, from the Executive. 

Now, the total jurisdiction of the Transport Tribunal, both that 
part inherited from the Railway Rates Tribunal, the Railway, and 
Canal Commission and the Appeal Tribunal (created by the Road 
and Rail Traffic Act,. 1988), and that part conferred for the first 
time by the Transport Act, 1947,“ nowhere includes the power 
to take common-law actions for damages. A power to award 
damages has come down to the Tribunal, but only as a relief 
ancillary to the exercise of its wide but specialised jurisdiction over 
a large number of defined transport matters.“ Neither the Rail- 
way and Canal Commission nor the Railway Rates Tribunal ever 
entertained an action for damages at common law.*® Such dn 
action arising out of damage or loss sustained while making use 
of railway services and facilities falls exclusively within the purview 
of the common law courts. Accordingly, the present case would 
come in the first instance before, say, the High Court. 

Plaintiff will succeed in recovering special damages provided 
the relevant Condition be held invalid, i.e., ‘* unreasonable.” 
Paragraph 9 of the 1952 Charges Scheme provided that, ‘“ Any 
question as to the reasonableness or otherwise . .. of any term 
or condition imposed or sought to be imposed by the Commission 


o 

#1 It ought to be noted that the railways do not at present, as a general practice, 
insure themselves against common law lability. 

$2 See R.E. conditions in n. 58, supra: 

63 See the provisions collected and referred to in Butterworth's Annotated Legis- 
laton, No, 49 (The Transport Act, 1047), at pp. 81-2. 

$4 Railway and Canal Traffic Act, 1888, s. 12; Leslie, op. cit., 674.5. 
insure themselves against common law lisbilty. 
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in the exercise of the power conferred by paragraph 8 of this 
scheme, shall be determinable by the Transport Tribunal.” Para- 
graph 88 of the 1958 Charges Scheme has substituted for ‘* deter- 
minable,” the word ‘‘ determined.” 

The question whether the use of the word “‘ determined ” in 
the current scheme gives the Tribunal an exclusive jurisdiction 
over issues of reasonableness of conditions is a question of general 
interpretation of the scheme, and, consequently, for the court to 
decide. The change made in 1958 strongly suggests an intention 
to give the Tribunal an exclusive right to decide such issues. If 
the court took this view of the matter, it would become necessary, 
in the case envisaged, for the parties to take this particular issue 
over to the Tribunal and bring back its decision to the court in, 
as it were, pre-1875 manner. The procedure would be clumsy, 
but there would exist only one arbiter of the reasonable nature 
of such terms and conditions; and perhaps the highest transport 
court in the country is the best judge of these questions. 

But, if the High Court held that a concurrent jurisdiction was 
intended, it might then proceed to apply its own criterion. In 
this event, it would be desirable for the court’s criterion and finding 
to coincide with findings of the Tribunal on the same issues. To 
harmonise the views of court and Tribunal from the outset, the 
court might invite one or two members of the Tribunal to sit with 
it as assessors. However, in a case where the Tribunal had already 
—in some proceeding falling within its jurisdiction ‘*—pronounced 
on the reasonableness of the precise condition, it would be desir- 
able that the court should follow the Tribunal’s finding. Whether 
the court is obliged to do so is a matter of uncertainty.*’ 


C. GRUNFELD.* 


es As in Tho Poultry Asson. of G.B. and R.E. (1048) 99 R. & O.T.O. 69. 
eT Cf. the similar uncertainty la ecisions on the reasonableness of 


es : Kahn-Freund, op. TLl. 
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the validity of an exemptive condition, discharge or defend the olaim in 
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NOTE ON THE CAUSES OF 
AN ACCIDENTAL OCCURRENCE 


Tue causes of an accident continue to give rise to difficulties in the 
courts,’of which recent examples are to be found in Harvey v. 
Road Haulage Eaecutive [1952] 1 K.B. 120; Biddle v. Truvoa, 
stc. [1951] 2 T.L.R. 968; Stapley v. Gypsum Mines, Lid. [1958] 
2 All E.R. 478; Jones v. Livom Quarries, Ltd. [1952] 1 T.L.R. 
1877 and Cork v. Kirby Maclean, Lid. [1952] 2 T.L.R. 217. 

Most of these ‘are cases of accidents in mdustry, which tend 
to raise more perplexing problems than road accidents, perhaps 
because. their causes often he farther back in time. 

The object of this note is to go back to first principles and 
suggest a greatly simplified approach to these problems. 

Professor Glanville Williams, in his Joint Torts and Coriri- 
butory Negligence, at pp. 289-41, thinks that the proper starting ~ 
point is to consider the c scientific ” causes of an ocçurrencè. I 
should disagree with this view in any case, so far as it depends on 
the passage quoted from Professor Ayer as to what is meant by a 
scientific cause, because I do not myself feel that logical positivist 
philosophy is a safe foundation for legal principles. There is, how- 
ever, a more fundamental objection, which does not depend on 
personal tastes in philosophy. Scientists are concerned to discover 
universal laws, according to which certain causes always produce, or 
tend to produce, certain effects. Lawyers are not concerned with 
universal laws, but with the causes of an individual happening, 
and, what is even more important, a happening which has occurred 
by chance or fortuitously. - 

The physical écuses of an accident : their multiplicity. Once’ 
it is perceived that the inquiry is into the causes of a chance 
happening, a reliable key to all perplexities lies to hand. It is 
to be found in Aristotle’s explanation of chance (Metaphysics, 
Book VI). According to this explanation, there is no such thing 
as the cause of an accident (a truth which lawyers are now 
realising after many uncertainties). Chance or accident is due 
to the fact that the world (whether of human affairs or-of nature) 
is made up of many persons and things, each following a causal 
sequence according to its own nature. Chance happenings result 
from the intersection of several distinct causal sequences af one 
time and place—Aristotle gives the illustration of a man who has 
eaten salty food, and therefore goes to quench his thirst at a nearby 
fountain. Robbers, who are hiding by the fountain, spring out 
and kill him. Here there- are three distinct causal sequences: 
Water, percolating beneath the soil, accumulating, and penetrating 
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its crust at a particular point, where a fountain is built; robbers, 
pursued for their previous crimes, who at last find a hiding place 
at that particular spot; the salty food, leading to thirst, and the 
visit to the fountain at the fatal moment. 

A similar illustration might be given from a common type of 
road accident. One causal sequence is atmospheric conditions— 
humidity, atmospheric pressure, grit from an industrial town, 
causing fog to drift intermittently across the road; another sequence 
is the actions of a motorist, who has stopped his car by the road- 
side; a third is the actions of another motorist who, approaching 
at a high speed, crashes into the stationary car. 

Every accident, then, results from a multiplicity of causes— 
always at least two, sometimes three or even more. Thus a brief 
analysis of the cases quoted gives the following results: 


Case Causes of accident 
Harvey v. Road Haulage. Car left stationary ; approaching 
vehicle. : 
Biddle v. Truvoa. - Machine left unfenced; actions 


of machine attendant; actions - 
of second workman, which 
caused first man to come into 
contact with the machine. 
Stapley v. Gypsum. Unsafe condition of roof result- _ 
| ing in fall of rock; failure of 
workmen to make safe; ac- 
tions of one workman in going 
underneath it. ; 
Jones v. Livow. Workman assuming position on 
back of vehicle; movement of 
vehicle; movement of second 
vehicle colliding from behind. 
Cork v. Kirby Maclean. Workman subject to epilepsy, 
having attack on scaffold; 
unsafe condition of scaffold 
resulting in fall. 


So far we have been dealing with the physical causes of an 
accident, without regard to responsibility; and if by “ scientific ” 
causes Professor Glanville Williams means physical causes, I would 
agree that this is the proper starting point; and I think he would 
agree with me, though for different reasons, that every chance 
happening has not one cause, but a multiplicity of causes. I dis 
agree with Professor Williams and his philosopher, however, in 
their view that every antecedent of an occurrence is one of its 
physical causes. 

Legal responsibility. The physical causes of an accident are, 
of course, no more than the starting-point. Lord Wright says: 


- 
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‘‘In the varied web of affairs, the law must abstract some conse- 
quences as relevant, not perhaps on grounds of pure logic, but 
simiply for practical reasons’’?: The Liesbosch [1988] A.C. 449. 
This remark refers to consequences, but applies with equal force 
to causes. In this connection, however, it hardly does the law 
justice to say that the choice is made ‘‘ for practical reasgons.”’ 
We want to know what the practical reasons are, and Lord Wright 
himself gives the answer in McLean v. Bell (1982) 147 L.T. 262, 
264, where he says: ‘“‘ The decision . . . must turn not simply on 
causation but on responsibility.” Earlier Lord Sumner had said: 
“The object of a civil Inquiry into cause and consequence is to 
fix liability on some responsible person”: Weld-Blundell v. 
Stephens [1920] A.C. 956, 986. 

What is the meaning of these dicta? They cantiot mean, as 
some people have thought, that-we must jettison the notion of 
causation altogether and substitute a vague and mysterious test of 
*‘responsibilty,’’ with or without the unilluminating addition of 
“ on practical grounds.” On the contrary, they retain the principle 
that the causes of the accident must be ascertained, but narrow 
down the choice to ‘‘ responsible causes.” Among the physical 
causes of an accident—which may be many and varied—we must 
select those which can be traced to the act or omission of a human 
agent. Thus we can dismiss at once such factors as fog drifting 
across a road, unless it happens to be-fog artificially created by a 
near-by factory, as in Holling v. Yorkshire Traction Co. Ltd. [1948] 
2 All E.R. 662. 

A causal sequence can be traced to a human act if that act 
has set it in motion—for instance, by moving the helm of a ship, 
whereby its course brings it into collision with another ship. An 
omission creates more difficulty : but where, as in the case of an 
unfenced machine, the fitting of a fence would have removed the 
danger, the continued movement of the machine in a dangerous 
and exposed manner can be traced back to the omission to fence. 
The essence of the matter is the continuance of a dangerous factor 
in the situation by omission to control it: Biddle v. Truwoa, etc. 
[1951] 2 T.L.R. 968. | 

To trace the human causes of an accident, however, is not 
enough. The court has to decide which of the acts or omissions 
were culpable, as being either wilful or negligent (or in breach of 
statutory duty). This is often the hardest problem. In Cork v. 
Kirby Maclean, supra, for instance, the workman’s epilepsy was. 
incontestably one of the causes of the accident, but the Couft of 
Appeal differed from the lower court in holding that the workman 
was negligent in going onto the scaffold with knowledge of his . 
condition. So, too, in such cases as Harvey v. Road Haulage 
Emecutive, supra, undoubtedly the presence of a stationary yehicle 
Was one cause of the accident: the question was whether in the 
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circumstances it was culpable to leave the vehicle stationary. In 
both these cases the courts used language which suggested that 
they were looking for the “‘ causes” of the accident: but the 
question they were really deciding was, which of the causes are 
culpable? 

It is important to note that culpability may vary as E 
different parties. Thus where goods are stolen from a warehouse, 
one would say at first sight that the thieves are alone responsible: 
and yet, in an action by the owners, the warehouseman may also 
be held responsible for his negligence. 

It may be objected that this three-stage inquiry is elaborate 
and artificial. But it is exactly what happens when there is a 


. public inquiry into such a disaster as the loss of a ship or an. 


‘aircraft, or the derailment of a train. Invariably the court of 
inquiry begins by determining all the causes of the disaster—which 
are usually numerous; then it traces some of them back to human 
agents; and finally it allots blame to these human agents, or acquits 
them of responsibility. The same process occurs in civil actions, 
but it is somewhat masked by the fact that the issues are limited 
by the pleadings. In fact the suggestions which are here offered 
give a sound basis in principle for what is done every day in 
practice. 

Cause and condition sine qua non. Whether the distinction 
between cause and condition adds anything helpful to the foregoing 
analysis is doubtful: but perhaps the better view is that the 
distinction is sound and valuable, and has been given a bad name 
by repeated misapplications. At any rate the distinction was 
recognised in Jones v. Livoaw, so it is desirable to comment on its 
meaning and limitations. (It was also explained by Denning J. 
in Ministry of Pensions v. Chennell [1947] 1 K.B. 250.) A con- 
dition sine qua non resembles a cause to this extent, that the 
accident could not happen without it: but it is no more than the 
setting of the stage, and is not one of the factors which brings about 
the accident.* Thus motor-cars could not collide unless there was a 
road for them to collide upon, nor could unfenced machinery cause 
injury unless there was a floor for the machine and worker to rest 
on: but no one would suggest (except, perhaps, the philosopher 
quoted by Professor Glanville Williams) that the road or floor, 
by its mere presence, was in any sense whatever a cause of the 
accident. A more difficult problem arises when a human agent 
has full knowledge of a potential danger and also the ability to 
avoid it, as when an approaching motor-car collides with a 
stationary car on a straight road in broad daylight. It could be 
argued that the stationary car -was a condition sine qua non and 
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the approaching car the cause of the accident: but it seems 
more accurate to say that while both were causes of the accident, 
the approaching car was culpable and the other was not. 

Remoteness. It would be inappropriate at the end of a 
short note to embark on a discussion of remoteness of causation, 
misleadingly called remoteness of damage. Two brief thoughts 
may, however, be put forward. There arrives a time after an 
accident when it and its causes have become no more than the 
setting of the stage, on which something new intervenes. If this 
is so, then the idea of nova causa tnterveniens is only the distinc- 
tion between cause and condition, applied at a later stage. The 
other thought is that the maxim ceusa prowima non remota 
spectatur may lead us, wrongly, to dissect a continuous causal 
sequence at an isolated point. We ought instead to think in terms 
of a causal sequence (a more accurate term than the metaphorical 
“ cham ’’) which continues uninterruptedly by virtue of its internal 
dynamism until brought to an end by something “ ultroneous,”’ 
as Lord Wright would call it. Thus, to take a simple example, 
there are quite a number of events between the navigator’s order 
and the resulting collision—the movement of the helmsman’s hands, 
the helm itself, the communicating mechanism, the rudder, and the 
bows of the ship, first changmg direction and then cleaving through 
the water in the new direction to collide with the other ship; but 
there is a single sequence in which no external factor intervenes, 
and consequently the ship is liable for the damage. If the inquiry 
were limited to the causa prowtma we could look only to the final 
movement of the bows of the ship to cut into the damaged vessel— 
which would be absurd. 

The use of the term “‘direct’’ cause in Re Polemis [1921] 
8 K.B. 560, could be misleading, since in fact there was a whole 
- sequence of events: the movement of a workman, the fall of a 
plank into the hold, the striking of a spark, the ignition of the ship. 
If, however, the word ‘direct’? is understood to mean an 
uninterrupted sequence of causes not diverted by an “‘ ultroneous ” 
factor, the difficulty vanishes, but leaves, of course, the problem of 
deciding what is ‘‘ ultroneous.”’ 

Jons Munxuan.* 


* Of the Middle Temple, Barrister-at-Lew; author of Hmployer's Liability at 
Common Lew and Lew of Quasi-Contracts: 


TRADE CONSPIRACIES 


AN Historicat FOOTNOTE 


Dm Lord Campbell decide, in 1852, that a combination or ring of 
booksellers and publishers, which kept up the retail prices of books, 
was an illegal or criminal conspiracy?’ The precise answer to 
this question is of no great moment. But it does help to document 
the attitude of the law towards combinations and conspiracies in 
restraint of business competition in the middle of the nineteenth 
century. This, and the interest of the episode in which Lord 
Campbell figures, must be the excuse for this short note.’ 

For several years before 1852 (probably from 1848), a Book- 
sellers’ Association in London had succeeded’ in controling the 
retail prices at which the books of a group of influential publishers 
were sold to the public. The Association worked in collaboration 
with the publishers in question; according to the publishers, they 
had agreed to co-operate at the request of the booksellers. The — 
publishers refused to supply their books on trade terms (or 
sometimes on any terms) to booksellers who were engaged in 
“* underselling.”’ 

~ About 1851 the workings of the combination became the subject 
~ of strong public censure. Because of numerous adverse criticisms, 
the publishers and the Booksellers’ Association decided to submit 
their arrangements to the scrutiny of a panel of ‘‘ eminent literary 
men ’’; and they agreed to act in accordance with the findings of 
the panel. Several of the country’s “ principal authors’’ were 
invited to serve. In the event three agreed to examine the price 
regulations. They were Lord Campbell (author of Lives of the 
Lord Chancellors, etc.), the Dean of St. Paul’s, Dr. Milman (author 
of History of Latin Christianity), and George Grote, banker and 
scholar (author of History of Greece). 


4 The common visw sems to be tha eae ee P Macmillan, The Net 
illegal or oe e, Sir, F. The Net 
Book peepee (1024). p "3 E. T. Grether, “ Resale Price Maintenance in 
Great Sai ries of Oat fornia Publications in Hoonomios, Vol. 11 
ae ie ace Plant isi Book ep! pois P. ge W. A. Lewis, 


= Law,” Law , Val. VI, p. %8; and 
o.) Corgan, The Howo of Moron | %48), p. ee 
note it is view is incorrect. The correct view, 


thet Lord Campbell not declare the voubinston to be illgaly is tuted 
Sih age oa in a letter of G. B. Bowes m The Bookseller, January 20, 1988, 
Bır F. Macmillan was not entirely consistent: in his in tion of Lord 
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The panel met representatives of the Association, the co-operat- 
ing publishers and the underselling booksellers. The principal 
undersellers made it clear that they were not prepared to abide by 
the decisions and recommendations of the panel. The proceedings 
therefore cannot be regarded as an arbitration. Further, it was 
not the intention of the parties who “ appointed ” the panel that 
a decision on the law would be handed down. The panel was 
appointed on the basis of the literary attainments of its members, 
and not on the basis of their experience and learning in the law. 
The inquiry was not a judicial inquiry. In the “ decision ” of the 
panel, given by him in May, 1852, Lord Campbell prefaced his 
remarks with the observation: ‘‘ We having been solicited to\act 
as referees in this matter, have not hesitated to do so, in the hope 
of rendering some service to the cause of literature. No question 
is put to us of law or morality. We are merely requested to say 
what, in our opinion, is reasonable and expedient.” . 

In the ““ hearings ” before the panel the question of the legality 
of the arrangements was raised only once. A leading underseller, 
of the firm of Bickers and Bush in Leicester Square, expressed the 
view that ‘associations which endeavoured ‘‘ by combination to 
enforce higher prices than would otherwise exist,” and the regula- 
tions of which “could not be enforced in courts of law,” were 
“illegal as well as impolitic.’”? To this Lord Campbell replied : 
“Oh, no! they are not illegal, Mr. Bickers. They do not force 
you by any violence or threats.” It was agreed by all parties - 
~ that there was “‘ coercion’’ in the sense that undersellers were 
implicitly threatened with the cutting off of supplies of books and 
the consequential loss of business. But Lord Campbell did not 
regard such ‘coercion’? as illegal. In his “decision”? he 
implicitly made a distinction between the ‘‘ employment of physical 
force or threats, which the law forbids,” and the ‘‘ coercion ”’ 
which he and his fellow-members thought had been present. 

The three authors found that the resale price regulations were 
“‘ unreasonable and inexpedient,”’ “‘. . . indefensible, and contrary 
to the freedom which ought to prevail in commercial transactions.’” 
They held that, unless a strong case could be made out that the 
book trade should be tredted as a special exception, it was desir- 
able m the general interest that commerce should be free. They 
were not satisfied that there was such a case, and consequently 
recommended that the regulations should be withdrawn. The 
publishers acted accordingly. Free trade in the retailing of books 
was restored. The matter had been, settled according to the tenets 
of political economy and not on points of law. . e 

Any doubts about the meaning of the “‘ decision’? (which is 
clearly worded) must be dispelled by the immediate sequel. Many 
members of the Booksellers’ Association not unnaturally were dis- 
satisfied with the verdict and its consequences. The verdict was 
freely criticised on the grounds, for example, that the panel was 
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swayed by poor arguments, that its members knew little “‘ about 
the practical operation of the bookselling trade,’’ and that they 
were ““ all possessed with a sort of popular, vague, and general— 
and in this case unjust—notion of what was called free trade.” 
Some wanted to reintroduce arrangements like those cbndemned 
by the panel—a clear indication that, with Lord Campbell, they 
did not think that the arrangements were illegal. But the 
publishers did not change their decision. 

Far from providing authority for the view that trade combina- 
tions were regarded as illegal conspiracies in 1852, the events and 
“ decision’? point to the opposite conclusion.? Moreover, for 
several decades before 1852 there does not seem to have been any 
decided case in which it was adjudged that combinations to fix 
prices, or to fix resale prices, were illegal or criminal conspiracies. 
There have been no such cases or decisions since 1852. Yet in 
the second half of the niheteenth century the view was sometimes 
‘expressed in commercial circles that price-fixing combinations 
might possibly be held to be illegal conspiracies. Perhaps early 
misunderstandings of Lord Campbell’s verdict were in part respon- 
gible for the doubts. These should have been dispelled by the 
decision in Mogul Steamship Company v. McGregor, Gow & Co. - 
in 1892, which made it clear, in the words of a contemporary 
commentator, that ‘*. . . the old high common law doctrine of 
conspiracy, if we may so call it, is no longer tenable, if it ever 
was.” 3 

B. S. Yawxy.* 


3 Another indication of Lord Campbell’ s views ssi; dink found m the report in 
1855 of Hilton v. Hokersley, 6 Bl. & BL 47. mpton J. had stated that 
combinations which tended *' directly to impede and interfere with the free 
course of trade and manufacture '’ were in aE view ‘‘ illegal and indictable at 
common law.” Lord Campbell expressed his disagreement with this dictum. 
ae was not Tepared to sey that the rap ptes afar ska before the court 
illngel oi common ae? or that 
"Tine oan Indietment fr ommrecy = On iio Gus Medd ie edn Ge 
La nubile policy, ‘cannot be alors by action, being conmdared void 
ts agains publio policy.” He did so with reluctance snd apprehension, because 
t generations of judges, and different judges of same generation, 
have differed in opinion upon questions of political economy and other topics 
connected with ths adjudication of such cases.”’ 
[1902] A.O. 25, 
‘* Notes,’ Law Quarterly Review, Vol VIII (1802), p Price agreements 
among business firms were not unknown before the ogul decision. But the 
first combination, after 1852, of manufacturers and distributors to maintain 
oep si was formed after the Mogul decision. The supporters of the first 
resale price maintenance association referred to that decision to demonstrate 
that the arrangements did not constitute an illegal EURT 
* Reader in Economice in the University of London; su The Konomios of 
Resale Price Maintenance, 
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MrrcHanpisge Marxs Act, 1988 


Tae signal inadequacy of the common law relating to “ puff’? and 
to misrepresentation, with its restricted definitions and remedies, 
has resulted in important developments, both legal and extra-legal, 
against the unscrupulous or over-ingenious use by traders and 
manufacturers of false or misleading descriptions of commodities. 

Thus, there have grown up various organisations, whose work, 
though often in different fields, has the common end of establishing 
acceptable standards of quality and of commercial integrity. There 
is, for example, the British Standards Institution, whose primary 
concern is with the standards and the craftsmanship of the manu- 
facturer. There is the Good Housekeeping Institute, whose Seal, 
attached to goods that pass appropriate tests, ‘“‘ guarantees ” to 
the shopping public the quality and performance of those goods. 
For the would-be buyer of a second-hand car, there is the Auto- 
mobile Association Advisory Service, which is prepared, through 
expert reports to the buyer, to throw light on the darker places 
of a used car’s condition. Finally, one may mention the Retail 
Trading Standards Association, which, financed by manufacturers 
and traders, helps to enforce the existing law against the small 
margin of persons whose lack of good faith in production and 
trading methods tends to impair the good.name of industry and 
commerce in the domestic market, and the reputation of British 
craftsmanship and fair dealing in the world as a ‘whole. 
~ For, now, a very considerable body of statute law exists through 
which Parliament has sought progressively to regulate, in particular, 
the descriptive statements applied to the general range of com- 
modities. Among these statutes are included especially, for the 
present purpose, the Merchandise Marks Acts, 1887-1958, which 
regrettably are not yet in consolidated form. 

The principal Act of 1887 was aimed (inter alia) át trade 
descriptions, false in a material respect and applied to any goods, 
which relate to number, quantity, measure, gauge, or weight, to 
the mode of manufacture or: production, or to the material of which 
the goods are composed. The 1887 Act did not deal with descrip- 
tions that are simply misleading; it. did not cover false descrip- 
tions of quality or performance; it was directed, by and large, at 
descriptions as to the contents or composition.of goods. There 
was, for instance, a breach of the Act where a 84gallon cask of 
beer was described on the seller’s invoice as a “ barrel,” which, in 
the beer trade, was of 86 gallons capacity (Budd v. Lucas [1891] 
I Q.B. 408); or, again, where American hams were sold and 
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described in the invoice as ‘‘ Scotch hams” (Coppen v. Moore 
(No. 1) [1898] 2 Q.B. 800); or where linen substantially mixed with 
cotton was described as ‘‘linen’’: Detmel Fabric v. Middleton 
(1904) 48 S.J. 476. 

Further, the coverage of the Acts was, and is still, closely 
circumscribed by the requirement that the description must be 
“ applied ’’ to the goods in question. Even after the amendment 
introduced by the Patents, etc. (International Convention) Act, 
1988, s. 10, the definition of ‘* applied,” as will be explained 
presently, probably remains very narrow. 

Violation of the Acts may, on prosecution, be punished by 
certain specified penalties, including, before 1958, a maximum fine 
of £20, on a first summary conviction, and, on a second, a maximum 
fme of £50. But, with regard to ensuring the prosecution of 
offences, the Merchandise Marks Acts were and remain on the 
weak side. The only official machinery of enforcement is con- 
stituted by the fact that the Board of Trade may be moved on 
application to prosecute, subject, however, to the fulfilment of 
certain preconditions: the prosecution must appear to the Board 
to affect the general interests of the country, or of ‘a section of the 
community, or of a trade (1891 Act, s. 2), and, on reviewing the 
evidence contained in an application, the Board must be‘ satisfied 
that there would be a reasonable prospect of a conviction (B.O.T. 
Regs. of July 7, 1918, printed in S.R. & O. 1929, p. 1486). B.O.T. 
prosecutions have averaged only about two a year since 1887. For 
the most part, the trouble and expense of enforcing the Act has 
been left to injured parties, interested business firms, ‘‘ common 
informers,” interested trade protection associations and fair trading 
associations, like the Retail Trading Standards Association. 

The precipitating cause of the Act of 1958 was the abolition of 
the Utility Scheme. Other more fundamental causes have been 
(a) the vast growth of branded goods on the market, which has 
forced the customer increasingly to rely on the integrity of the 
remote manufacturer, distributor and advertiser rather than on the 
judgment of a known retailer, (b) the chemical revolution that has 
produced a host of valuable, synthetic substances, which afford new 
opportunities for deceptive “‘ sales talk ” regarding quality, perform- 
ance and behaviour, (c) a public grown much more quality-conscious 
through, among other reasons, the cumulative effects of better 
educational opportunities, magazine and feature programmes of the 
B.B.C., the better women’s magazines, and the work of organisa- 
iy Hke B.S.L. and the Council of Industrial Design, and (d) the 

ew émphasis in advertising on quality and performance as well as 
on ens and composition of commodities. 

Among the minor provisions of the new Act, one need only 
mention here that the maximum fine on a first summary conviction 
has been raised to £100, and, on a second, to £250, and that 
trade marks containing a descriptive element are expressly 
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excluded (s. 1 (4)). The major changes made are twofold : first, 
and very important, the Acts now extend to ‘‘ misleading ” trade 
descriptions as well as descriptions false in a material respect, and, 
second, the definition of a trade description for the purpose of the 
Acts has been considerably enlarged. Trade descriptions now 
include ‘‘ any description, statement, or other indication, direct 
or indirect, 

(aa) as to the standard of quality of any goods, according to 
a classification commonly used or recognised in the trade, or 

(ab) as to the fitness for purpose, strength, performance or 
behaviour of any goods.” 

The new law is not intended to catch what is known as the 
“ legitimate ” or “f genuine ” trade puff, that is to say, the vague, 
unspecific ““ back slapping ” in praise of an article that is frequently 
found couched in superlatives. ‘‘ Beer is best,” ‘‘ Guinness is good 
for you,” the Rolls Royce is ‘‘ the finest car in the world,” ‘* There 
is no substitute for wool.” Such statements as these, it is thought, 
remain lawful in any case. 

But, once the description of quality, and ‘perhaps more 
importantly, performance, behaviour, strength or fitness for purpose 
becomes more specific, the new law is attracted. ‘‘ Non-creasable,”’ 
** fade-proof,’’ ‘* unshrinkable,’’ “< mothproof,’’ “waterproof,” of 
clothes and other fabrics, “‘ silent,” of a typewriter, ‘* heat- 
resisting,” of glass, ‘‘ shockproof,” of a screwdriver, ‘* accurate,” 
of a timekeeper, ‘* kissproof,’’ of lipstick, ‘‘ full fruit standard,” of 
jam, ‘f new laid,” of eggs, ‘‘ unbreakable,” of toys, all these and 
similar expressions may now be open to challenge. It may be 
submitted that, while some, like ‘‘ heat-resisting, ” of glass, and 
ee unbreakable,” of toys, should be tested in a relative sense, others, 
like ‘‘ mothproof,’’ ought to be taken literally. 

Thus,:a cooking dish described as ‘“‘ heat-resisting’’ performs 
properly if it does not crack in the domestic oven: it need not 
resist the temperatures of a blast furnace. But, a toy that breaks 
after a reasonable period of wear and tear in normal play is merely 
“ strong,” not “unbreakable,” though it is not to be expected to 
endure the considered attack of an adult. On the other hand, 
“ mothproof ” fabrics are either proof against moths or not. If 
they are not, the description should be unlawful under the new 
Act. 

Attention may also be paid now to the subtler or more 
suggestive type of description or statement. Does the new Act 
outlaw the selling technique that accompanies a description of 
certain tablets with some such testimonial as, “ At 76, I am 
experiencing the joys of life to the full’’? How does the new Act 
affect those advertisements that play on the human desire not to be 
shunned by one’s fellow man, as in the case of certain deodorants 
and ointments? And, what of “night starvation’’? Clearly, an 


Maron’ 1954 i STATUTES 145 


extensive field of competitive advertising and high-pressure 
salesmanship may now be on the verge of occupation by the law. 

But, the revised scope of the Merchandise Marks Acts should 
not be exaggerated. As already mentioned, the Acts control trade 
descriptions only when they have been “‘ applied” to goods in 
any of the ways enumerated in section 5 of the 1887 Act, as 
amended by section 10 of the 1988 Act. The Acts do not generally 
govern a purely oral trade description : Coppen v. Moore (No. 1), 
supra, 804; Langley v. Bombay Tea Co. [1900] 2 Q.B. 460; 
cf. Cameron v. Wiggins [1901] 1 Q.B. 1. Hence, radio advertising 
would not be subject to the Acts, and advertising on commercial 
television will not be controlled by the Acts so far as it is merely 
_ spoken. 

As to written or pictorial advertisement in the press or 
magazines, or on television or posters, the whole tenor of section 
5 is that the written or pictorial trade description must be found 
in some close juxtaposition with the article sold. Thus, although 
section 5 (1) (d) might superficially be considered wide enough to 
take in press and similar advertisements, it is probably, im law, 
confined to such descriptions as actually appear on labelled goods 
or, say, in an invoice sent with goods or a little later (as, ¢.g., in 
Budd v. Lucas, supra): for one thing, if subsection (1) (d) had . 
embraced general advertisements, the amending subsection (2a) 
would have either been unnecessary or taken a different form. 

The amending subsection (2a) itself operates only where goods 
are delivered “‘in pursuance of a request made by reference to 
a... trade description appearing in any sign, advertisement, 
invoice, wine list, business letter, business paper or other com- 
mercial communication.” The words, ‘for other commercial 
communication,” construed ejusdem generis, are clearly confined to 
written communications. This subsection’s most significant area 
of operation is in the mail order ‘business, where the request by 
reference to the advertisement is normally made. But, outside this 
kind of business, it may be suggested that only the very rare 
customer will request an article with reference to an advertisement 
she or he saw on television or in the press. When, in addition, it 
is recalled that the Merchandise Marks Acts are an example of 
penal legislation and are, therefore, to be restrictively construed 
in case of doubt, the possibility that they extend to written and 
pictorial advertisements generally becomes extremely remote. 

But, limited in scope though the Acts ‘may be, it is hoped 
that the Board of Trade will pursue a more vigorous policy of 
prosécutions than in the past in administering the new provisions. 
The interests alike of honest traders and manufacturers and of the 
shopping public deserve this, and the Board’s terms of reference in 
the 1891 Act surely confer upon it a wide enough discretion. 


C. GRUNFELD. 
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Tar Reeency Acr, 1058 


It is a remarkable fact that until 1987 no permanent statutory 
provision was made either for a regency in the event of the 
sovereign’s being incapable of personally performing the royal 
functiong or for the delegating of such functions during temporary 
absence or illness.. This is in marked contrast to the elaborate 
provisions on this subject in certain foreign constitutions (e.g., 
that of the Netherlands). The disadvantages of this situation were 
observed when the dying George V had to hold a council and tax 
his ebbing strength to sign letters patent appointing Counsellors 
of State: an event which led to the passing of the Act of 1987, 
which attempted to lay down permanent rules on this subject. 
Like so many statutes relating to the Royal Family its drafting 
was by no means perfect and this is well demonstrated by the fact 
that the brief span of years since 1987 has seen two different 
amending Acts, the more recent one being that now under 
consideration. 

The new Act represents in part a reversion to the older policy 
of making ad hoc arrangements in each successive reign, as with 
one exception its provisions relate only to certain living members 
,of the Royal Family. On their deaths or the ending of certain 
minorities, the 1958 Act will expire and the Act of 1987 (as amended 
In 1948) will alone remain. The exception is the interesting 
permanent provision in section 2 that “ the heir apparent or heir 
presumptive to the Throne shall be deemed for all the purposes of 
the Regency Act, 1987, to be of full age if he or she has attained 
the age of eighteen years.” This means that, ¢.g., the present Duke 
of Cornwall could be Regent at eighteen years of age if a regency 
were then to become necessary. The Act of 1987 had required 
(s. 8 (2)) the Regent and Counsellors of State to be twenty-one 
years old, notwithstanding the fact that the monarch can act in 
person at eighteen: s. 1. This meant that the temporary and 
limited responsibilities of a Counsellor of State could not be borne 
by one who might next day bear the Crown itself. Accordingly 
the 1948 Act allowed the heir to the Throne to be a Counsellor at 
eighteen. But where the Regent is not the heir (as may well 
occur) he or she must still be twenty-one. 

! The main purpose of the Act is not, howeyer, to make this 

permanent change in the law, which is not a matter of any urgency, 
but to allow ‘the present Queen’s husband to act as Regent in 
certain circumstances in preference to the persons entitled to that 
office under the 1987 Act. It is naturally thought that the f&€ther 
of a young sovereign should rule on his or her behalf and the 
personal qualities of His Royal Highness make this eminently 
desirable. If a Regency becomes neceskary under the 1987 Act 
on the succession to the Crown of a child of Her Majesty while 
still under eighteen, the’ Duke of Edinburgh, if ving, is to be 
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the Regent: s. 1 (1). Ifa Regency becomes necessary for any 
reason during Her Majesty’s reign, the Duke is to Regent unless, 
or (as the case may be) until, there is a child or grandchild of 
Her Majesty who can be Regent under the combined provisions 
of the 1987 and 1958 Acts: s. 1 (2). These provisions are to take 
effect subject to the rules of the 1987 Act as to disqualifications 
to act as Regent and soon. Thus, if the Duke of Edinburgh became 
a Roman Catholic he would thereby be disqualified from being 
Regent. 

Some of these consequential provisions adopt the curious and 
probably undesirable practice of explaining the effect of sections 
of the 1987 Act. Thus section 1 (8) (a) mentions ‘‘ subsection (2) 
of section 8 of the Regency Act, 1987 (which enumerates the 
disquahfications for becoming a Regent)” and section 4 (2) after 
deleting certain words from the 1948 Act adds ‘‘ (being wards 
rendered unnecessary by section 2 of this Act).’? Such explana- 
tions seem quite superfluous and create a precedent likely to 
lengthen repealing or reference sections in other Acts, to say 
nothing of the danger of error and consequent confusion. Thus 
section 2 (8) of the 1987 Act enumerates not merely the disqualifica- 
tions for becoming Regent, but also those—which happen to be 
the same—for remaining: Regent. 

The choice of Counsellors of State by the 1987 Act was made 
very rigid. Before it the monarch had a free discretion. The 
disadvantages of such rigidity have been often felt. The five 
persons mentioned m the Act (s. 6) had until 1948 to be appointed 
even if they were going to be overseas with the sovereign. The 
1948 Act (s. 1) allows the names of those so absent to be omitted, 
but does not allow any other names to be substituted: a rule 
which prevents the Royal Family from all being overseas at once. 
Nor is there any possibility of omitting the name of someone who, 
although not absent from.the realm, is by ill health or otherwise 
not available for the discharge of a Counsellor’s functions. The 
new Act does not unfortunately alter this rigidity. It merely 
allows the present Queen Mother to be named as an additional 
Counsellor of State: s. 8. Sooner or later, it is suspected, yet 
another Regency Act will be needed to give the sovereign a free 
discretion to appoint within the Royal Family or possibly to take 
the four adults nearest to the succession who are in fact avail- 
able to act. This would make it possible to appoint members of 
the Royal Family as Governors-General of the Queen’s other realms 
more frequently than can now be done. It will be recalled that 
in 1947 H.R.H. the Duke of Gloucester had to return from his 
post in Australia to serve as a Counsellor of State. Such things 
could be avoided by a slightly less rigid selection system. 

This leads one to consider the suggestion of Mr. P. C. Gordon- 
Walker, M.P., that the Queen should appoint a Governor-General 
in the United Kingdom during her absence rather than Counsellors 
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of State. This idea is attractive in that it would re-omphasise the 
equality of the member nations of the Commonwealth. It is no 
objection that there is a Governor in Northern Ireland (as has 
been somewhere suggested), for the Governors of the Australian 
states coexist with the Governor-General. Nor is the task of 
representing the Queen in the United Kingdom necessarily heavier 
than that in the other realms. But with all this every traditionally- 
minded citizen of this country (as most of us are at heart) would 
be aghast at the idea of being ruled, even temporarily, by a non- 
royal individual. If the Governor-General were by law required 
to be a member of the Royal Family, the situation might be better, 

but then an ‘“ inequality ” with the other realms would still exist. 
The Counsellors of State system enables a young prince or princess 
to act with a parent or older relative and so breaks them in com- 
paratively gently to their great responsibilities. Another point is 
that not the member nations of the Commonwealth have 
Governor-General : India has a President. Why should the United 
Kingdom not continue to be in this one small and highly picturesque 
particular sui generis? Or it might be possible when the young 
, princes of Gloucester and Kent, as well as Her Majesty’s children, 
are of age, to send two or three members of the Royal Family to 
each of the realms in turn, thereby enabling them to experience the 
Counsellors of State system. Mr. Gordon-Walker’s suggestion has 
the merit of logicality. But that is a merit which has never greatly , 
appealed to the British nation. 
C. D'OLIVIER FARRAN. 


NOTES OF CASES 


MARIAGE DE CONVENANCE 


‘‘ Ty the present case were devoid of the element of fear, I should 
be compelled to find that the parties to the present suit intended 
that the petitioner should become the wife of the respondent,” said 
Karminski J. in H. (orse. D.) v. H.1 But in the event he held void 
an unconsummated marriage which had been contracted in 1949 in 
. Communist-dominated Budapest between a Hungarian girl of 
eighteen and a French citizen some six months her junior, although 
the marriage was valid as to form by Hungarian law. 

The woman gave evidence that she went through the ceremony 
solely to obtain a French passport, which would enable her to leave 
Hungary, where sbe went in fear for her liberty or chastity under 
the Communist régime. It was the understanding of both parties 
that the marriage was one of convenience only ; they never intended 
to live together and they never did live together. Two months 
after the ceremony the wife, having obtained her French pass- 
port, left Hungary; the husband also left and returned to France. 
Letters he wrote between 1951 and 1958 made it clear that he 
regarded his marriage was at an end and was anxious to have it 
annulled or dissolved. 

Jurisdiction appears to have been assumed on the basis of the 
petitioner’s domicile. The Attorney-General and the Queen’s 
Proctor having agreed with counsel for the petitioner that either 
English or Hungarian law was applicable, Karminski J. decided 
that the choice between them on the question of duress was ‘° almost 
academic ’’ and proceeded to apply a version of the English law of 
duress for which there appears to be no precedent. 

It may be useful to consider how far the decision might have 
been the same if the circumstances up to the time of the end of the 
marriage ceremony had been unchanged, but thereafter the parties 
had changed their minds and lived together, and one of them sub- 
sequently opposed a declaration of nullity. Could the husband, 
for example, in such circumstances have avoided the marriage and 
rid himself of the liability to support the woman and any children 
of the union? The general theory of the law is that the validity 
of a ceremony of marriage is not affected by any subsequent event. 
An é@xception appears in the form of decree of nullity for wilful 
refusal to consummate the marriage but that this exception is 
apparent only was recently emphasised again by Lord Goddard C.J. 
in R. v. Algar.’ It is also of the essence of the marriage relation 


1 [1958] 8 W.L.B. 849. 
3 [1988] 2 All E.R. 1881, 1884. See also Re Eaves [1940] Ch. 100. 
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that, once it is validly established, the parties cannot by agreement 
effect its annulment or dissolution. 

None of the authorities cited in the case appears very relevant 
or helpful to the decision, since admittedly there was no precedent 
for the annulment of a marriage on the grounds of fear or duress 
emanating other than from the other party. The case was put of 
the effect of an announcement by the Hungarian authorities 
before the ceremony that all single women would be put into 
brothels, but such a case seems not parallel, since it postulates the 
threat of some definite action. Indeed all the previous cases on 
duress appear to have involved the threat of' specific action, and a 
vague and general fear of unpleasant consequences appears never 
to have been successfully pleaded before. In this case, on the 
other hand, the evidence was that the girl had survived the Soviet 
occupation and some years of the Communist régime without loss 
of chastity or liberty, and no evidence was adduced of d definite 
threat to either. Again, where does one draw the line? Fear of 
social obloquy would scarcely be sufficient to invalidate a marriage 
celebrated under the threat of it, nor fear that the woman’s child 
will be born illegitimate. Would fears for liberty alone suffice? 
Suppose a man marries a woman to prevent her testifying against 
him on some criminal charge, can he later avoid the marriage? 

In sum, it would seem that this is the hard case that makes bad 
law. The girl preferred marrying a foreigner, on an understanding 
that there would be no subsequent cohabitation, to remaining in 
Hungary. So be it. There seems no compelling reason why, once 
in comparative sdfety, she should be permitted, having escaped 
the greater evil, to avoid the lesser. It thay, however, be rek- 
vant that, assuming the validity of a marriage, English law insists 
upon a matrimonial offence before granting dissolution. Two 
other women gave evidence in the case that they had in similar 
circumstances contracted similar marriages; both of these had sub- 
sequently been dissolved. The report does not specify where they 
had been dissolved or whether any question of collusion might arise, 
and it may well be that consideratior of this difficulty coloured the 
decision. 

It may, perhaps, be hoped that the judges will in future more 
severely Hmit the warping effects on the English law of marriage 
of conditions in the iron curtain countries. Now that some of the 
dust has settled, relief may perhaps be expressed that the majority 
of the Court of Appeal held that the Soviet marriages m Kenward 
v. Kenward* were invalid on the ground of defect of form, and 
that the sweeping theories of mistake adumbrated in that case 
have not found their way into English marriage law. 


O. M. STONE. 
3 [1951] P. 124. 


` 
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DELAYED MARRIAGES 


THAT a marriage is formally valid if it complies with the require- 
ments as to form of the law of the place of celebration is well 
settled, and fortunately the House of Lords have, in Starkowskt 
v. Attorney-General,’ upheld Barnard J. and the Court of Appeal? 
and refused to disturb this principle even where the law of the 
place of celebration provides for the retrospective act of valida- 
tion. If difficulties such as those which arose in Chapelle v. 
Chapelle” are to be avoided, it is important that formal validity 
should be upheld even where the application of the lew loci celebra- 
tionis may conflict with presumptions such as that against 

retrospective legislation. Although the case resulted in the 
refusal of a declaration of legitimacy, the presumption in favour 
of legitimacy was in no way infringed by the presumption in favour 
of-the validity of marriage, since of a woman’s two children by 
different fathers one at least was indubitably illegitimate, and in 
declaring the bastardy of the younger the House of Lords in fact 
upheld the legitimacy of the elder. 

The facts of the case reflect the chaos and uncertainty intro- 
duced into the lives of individuals by the breakdown of law and 
order, in this case in the immediate post-war period in Europe 
after the National Socialist domination had been ended but before 
its replacement by an ordered system of government. Under the 
German Marriage law of 1988, a civil ceremony was made com- 
pulsory in German-occupied Austria for a valid marriage. W and 
H, both Roman Catholcs domiciled in Poland, found their way to 
Austria in 1945. W was then pregnant by H and the parties wished 
to regularise the position by marriage. There being difficulties 
about a civil ceremony, they asked the local priest of the Roman 
Catholic church to perform a ceremony of marriage in accordance 
with the rites of that Church. At first he refused but, in the con- 
fused situation arjsing from the expulsion of the Germans, he 
subsequently performed the ceremony in May, 1945. On June 12, 
1945, a daughter was born. On June 80, 1945, an Order of the 
Austrian Government came into effect according to which marriages 
celebrated by the religious authorities between April 1, 1945, and 
June 80, 1945, would, on registration with the civil authorities, be 
validated as from the date of the religious ceremony. Had the 
marriage of W and H been registered immediately, its validity and 
the resultant legitimacy of D, which was its object, would hardly 
have been disputed. But by some error the religious ceremony was 
not fegistered until July, 1949, and it was not disputed that until 
that date W and H would not have been considered married by 
Austrian law. 


952] P. 809. 
1950] P. 184. 


sa 8 W.L.R. H3. 
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H and W in fact left Austria together in July, 1945, and reached 
England in the autumn of 1946. They parted finally in 1947, 
having undoubtedly acquired a domicile of choice here, and in 
March, 1949, W gave birth to S, a son of whom F was the father. 
W did not receive any notification of the registration in Austria in 
July, 1949, of her union m religious form with H, and in February, 
1950, she once again made an attempt, in this instance even more 
belated, to regularise the de facto position and went through a civil 
ceremony of marriage in England with F, then a bachelor. In due 
course S petitioned for a declaration of his legitimation under the 
Legitimacy Act, 1926, by the subsequent marriage of his parents 
in 1950, and this was refused on the grounds that, at the time of 
the ceremony in February, 1950, W was incapable of marrying F, 
and that she was then the wife of H. 

A valuable aspect of the decision was the indication that the 
English courts will, in general, be prepared to extend to other 
countries the jurisdiction in matrimonial causes that they claim 
for themselves. Thus Lord Tucker stressed that a large number of 
statutes retrospectively validating marriages already performed had 
been passed in this country, and that their operation had in no 
instance been restricted to persons domiciled in England. Lord 
Cohen’s discussion of status, on the other hand, appears to illus- 
trate once again the unhelpfalness of this concept in deciding 
questions such as that before the court. On the other hand, all 
their Lordships, with the possible exception of Lord Reid, expressly 
reserved for consideration in a subsequent case the situation that 
might have arisen had the later ceremony with F m England come 
before the registration validating the former ceremony with H in 
Austria. ` : 

O. M. STONE. 


- [SSUES 48 TO PATERNITY 


Or all the social changes of this century possibly the most far- 
reaching is that which has come about in the relations between 
husband and wife. Yet the courts are not infrequently precluded 
from giving effect to the realities of modern conjugal existence. 

Such a case is Watson v. Watson [1958] 8 W.L.R. 708, decided’ 
recently by Mr. Justice Barnard. 

On an application by a divorced wife for maintenance for the 
child of her former marriage the ex-husband denied the paternity 
of the child. The child had been born on December 11, 1946, and 
the husband gave evidence that he was almost certain that he had 
had sexual intercourse with his wife on March 5, 1946, but that he 
had used a rubber sheath. In fact, throughout their married life 
contraceptives of one kind or another had been used either by the 
wife or the husband. 
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Mr. Justice Barnard said that *‘ the husband was a thoroughly 
honest, straight-forward witness’? and he saw no reason to doubt 
his evidence; the wife, on the other hand, was someone who would 
say anything to suit her own purposes and who did not seem to 
mind much whether she was saying it on oath or not. It was 
impossible to rely on anything she said. Yet, continued the learned 
judge, “‘the fact that I entirely believe the husband and com- 
pletely disbelieve the wife does not, unfortunately, decide the issue. 
What I am dealing with here is the legitimacy or illegitimacy of a 
child, and the law is very strict about these matters. The law is 
just the same today as it was at the time of Gordon v. Gordon and 
Granville Gordon [1908] P. 141 ” (at p. 712). 

Mr. Justice Barnard then quoted from the judgment im that 

case of Sir Francis Jeune P., who was in turn quoting from a text- 
book written in the year 1886: ‘‘ Sexual intercourse between man 
and wife must be presumed, and nothing, except evidence that the 
husband did not have such intercourse at the period of conception, 
can illegitimise a child born in wedlock. If the husband could, 
from circumstances of time, place, and health, have had nuptial 
intercourse with his wife, and there be no evidence-to prove that 
he did not have such intercourse; he must be considered the father 
of her child, even if she had committed adultery with one, two or 
twenty other men ” ([1908] P. 148). 

Mr. Justice Barnard admitted that since 1908 the use and know- 
ledge of contraceptives had become more common, but he did not 
feel that this use in any way altered the proposition of Jaw pro- 
pounded one hundred and seventeen years ago. 

The result was that although Mr. Justice Barnard’s own prefer- 
ence would have been to decide in the husband’s favour on the 
balance of probabilities, in the face of the presumption of law he 
was impelled to find against him. 

With the greatest respect to the learned judge, this seems an 
unfortunate decision. It is always most unsatisfactory when a 
legal rule no longer in accord with the realities of modern existence 
is allowed to overweigh a judge’s own view of the truth of a case 
on a pure question of fact. One such anachronistic technicality 
was removed when the rule in Russell v. Russell was abolished, 
but it seems that another still survives to prevent the truth from 


It may, however, be argued that the justification of the rule in 
Watson v. Watson is that it is designed for the protection of the 
child , Whose interests are paramount. But it will nevertheless not, 
as that case shows, necessarily protect him from whatever stigme - 
still attaches to those whom the world believes to be born out of 
wedlock, although admittedly it may safeguard him financially. 
For the payments that can be obtained for the maintenance of an 
illegitimate child under an affiliation order against his putative 
father are derisory in comparison with those obtainable in respect 
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of a child of a marriage. Indeed, in the circumstances of. Watson 
v. Watson it seems that, on the existing state of the law, the mother 
could not be regarded as a ‘‘ single woman ” go as to be able to 
recover anything at all from the putative father. 

But all this can hardly be regarded as a moral justification for 
forcing the husband to pay for the maintenance of a:child that no- 
one believes to be his. The existing state of the law of bastardy 
aggravates a social problem which is evaded, rather than solved, 
by this technical rule of evidence, a rule which is itself liable to 
create a burning and justifiable sense of grievance. 


FENTON BRESLER. 


MISTAKE AND RECTIFICATION IN CONTRACT 


Tue remarks of Denning L.J. in Frederick E. Rose (London), Ltd. 
v. William H. Pim, Ltd. [1958] 2 Q.B. 501 are probably the most 
forcible expression of the ‘‘ objective ” theory of contract that have 
yet fallen from an English judge. The actual decision, however, 
did not raise this problem. B-agreed to buy horsebeans from S on 
S’s representation (incorrect as it turned out) that horsebeans were 
the commodity known in Egypt as “‘feveroles.”? It was held by 
the Court of Appeal that B could not claim rectification, because 
both the oral and the written contracts were for the sale of horse- 
beans, and rectification was not possible where the oral and written 


contracts were in the same terms. Denning and Morris L.JJ. > 


intimated the opinion that the contract was not void for mistake, 
for it was merely, in the words of Morris L.J., “a mistak 
impression as to what their agreement would achieve.” Denning 
L.J. expressed it by saying that there was only “an erroneous 
assumption underlying the contract.’? His judgment contains some 
interesting remarks on the possibility of equitable rescission or an 
action for breach of warranty. 

Denning L.J. went into the theoretical question more fully. He 
said : “‘ Even a common mistake as to the subject-matter does not 
make it a nullity. Once the contract is outwardly complete, the 
contract is good unless and until it is set aside for failure of some 
„condition on which the existence of the contract depends, or for 
fraud, or on some equitable ground.” In the formation of contract 
one does not “‘ look into the inner minds of the parties—into their 
intentions.” The learned judge referred to McRae v. Common- 
wealth Disposals Commission (1951) 84 C.L.R. 877, where he said 
the High Court “‘ showed convincingly that Couturier v. Hastie 
(1856) 5 H.L.C. 678 was a case of construction only. It was not 
a case where contract was void for mistake.” 

It is submitted with the greatest respect that these remarks are 
capable of misinterpretation. Let it be supposed that with the 
contract as it was in the instant case, both parties had gone into 


— 
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the witness box and testified that they- realised the distinction 
between ordinary horsebeans and “‘ feveroles,’’? but that they used. 
the term ‘‘ horsebeans’’ to mean “‘ feveroles’’ and not to mean 
ordinary horsebeans. In that event, it is clear, the contract would 
be valid for the sale of feveroles and there would be no contract for 
the sale of ordinary horsebeans. A contract is not enforced accord- 
- ing to its ‘‘ outward appearance ” if both parties concur in intending 
something else. It is not invariably true, therefore, to say, as 
Denning L.J. does, that in the formation of a contract “‘ one does 
not look into the inner minds of the parties.” 

In McRae v. Commonwealth Disposals Commission, Dixon and 
Fullagar JJ. analysed Couturier v. Hastie and thought that it did 
not decide that the contract was void for initial imposaibility, but 
only that the seller could not get the price. These judges left open 
the question whether a contract is void for initial impossibility of 
performance. The language of Denning L.J. in the instant case 
seems to suggest that had it not been for the particular wording of 
the contract in Couturier v. Hastie the result would have been 
different. But this is hard to believe, for if the subsequent destruc- 
tion of specific goods frustrates an agreement for the sale of those 
goods, as it does under Taylor v. Caldwell, 8 B. & S. 826, and 
‘section 7 of the Sale of Goods Act, it is common sense that prior 
destruction must have a similar vitiating effect. Moreover the 
common understanding of the rule in Couturier v. Hastie is affirmed 
by section 6 of the Sale of Goods Act. 


GLANVILLE WILLIAMS. 


EXEPTION Giscace OOK TAOTO AND TorTIOU8S LiABILITY 


Durme recent years the courts have set their faces against allowing 
parties to exclude their normal common law Habilities by exemption 
clauses in the contracts which they make. While maintaining the 
shadow of freedom of contract they have come close to destroying 
its substance in this field. This is a highly significant illustration 
of the way in which the law has adapted itself to the growing 
paternalism of the Welfare State. Before mentioning the latest 
Ulustration of this tendency it may be helpful to summarise, very 
briefly, the obstacles which a defendant may have to surmount if 
he is to persuade the court that he has effectively contracted-out of 
his normal responsibilities. 

l. He may be met with a plea that contracting-out is barred ' 
by seme special legislative provision. This is still relatively rare, 
but an important illustration will be found in the Hire Purchase 
Act, 1988, s. 8. 

2. The court may rule that the exemption clause never was 
incorporated into the contract. Denning L.J. is particularly astute 
to exclude a clause on this ground—see, for example, Harling v. 
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Eddy [1951] 2 K.B. 789, C.A. But this, of course, is not normally 
open to the court if the clause is included in a written contract 
signed by the plaintiff. In that event the court may fall back on 
one of the folowing expedients. 

8. They may refuse to enforce the clause on the ground that 
agreement to it was obtained by fraud or misrepresentation. This 
Hne of attack, which stems from certain obiter dicta in L’EKstrange 
v. Graucob [1984] 2 K.B. 804, C.A., was recently applied in Curtis 
v. Chemical Cleanmg and Dyeing [1951] 1 K.B. 805, C.A., to a 
case where the only misrepresentation was an entirely innocent 
misstatement about the ambit of the clause. 

4. If that fails the court will strive to mterpret the exclusion 
clause so strictly that it does not cover the circumstances in ques- 
tion. For example, an exclusion of “‘ warranties ’’ will not cover 
** conditions’? (Wallis v. Pratt [1911] A.C. 894, H.L.; Harling v. 
Eddy, supra)—notwithstanding the patent absurdity of expecting 
the parties to have used words with the precision (and more than 
the understanding) of trained lawyers. 

5. Even if the exemption clause is worded as widely as human 
ingenuity can suggest, the court may say that it cannot cover a 
complete failure to perform the contract (‘‘ a contract for the sale 
of peas cannot be performed by delivering beans’’). The best 
known modern illustration is Andrews v. Singer [1984] 1 K.B. 17. 

6. Alternatively they may say that, the defendant, having com- 
mitted a fundamental breach of the contract, is thrown back on 
his common law position and cannot rely on any exemptions in the 
contract : see Alexander v, Railway Ewecutive [1951] 2 K.B. 882, 
where Devlin J. applied to a contract of deposit the law relating to 
the éffect of deviation on a contract of affreightment. 

7. Failing any of the above, they may decide that the written 
terms were modified by a later express warranty (see Couchman v. 
Hill [1947] K.B. 554, C.A.; Harling v. Eddy, supra), or that the 
written contract did not supersede an earlier express warranty 
(Webster v. Higgin [1948] 2 All E.R. 127, C.A.). This expedient 
is, of course, related to the even more ayeennie doctrine that there 
may be a separate collateral warranty by one who is not a party 
to the main transaction at all: see Brown v. Sheen & Richmond 
Car Sales [1950] 1 All E.R. 1102; Shanklin Pier, Lid. v. Detel 
‘Products, Lid. [1951] 2 K.B. 854. 

8. Finally, the courts may decide that notwithstanding the 
exclusion of contractual liability the defendant is liable in tort. 
A claim in tort probably arises most often against one who was 
not a party to the contract; for example, against the orfginal 
manufacturer or supplier under the rule in Donoghue v. Stevenson. 
Against this liability the defendant cannot normally rely on an 
exemption clause in a contract to which, ew hypothesi, he was 
not a party (but see Elder Dempster § Co. v. Paterson, Zochonis 
& Co. [1024] A.C. 528, H.L.). But it seems that a claim in tort 
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may also be pleaded in an action between the two parties to the 
contract itself, and that once again the exemption clause will prob- 
ably not apply. Whether it does so or not seems to depend (a) on 
the nature of the tort (for it seems to follow from the insurance 
cases that no one can contract out of liability for fraudulent or 
wilful torts), and (b) on the scope of the exemption clause. If 
the tort is negligence the defendant can contract out of liability 
but the court will if possible construe the exemption clause so that 
it does not cover negligence: Rutter v. Palmer [1922] 2 K.B. 87, 
- C.A., Alderslade v. Hendon Laundry, Ltd. [1945] K.B. 189, C.A. 
In reality, therefore, this is merely an illustration of expedient 
(4)}—a restrictive interpretation of the clause. 

It was this last situation which arose in the recent case of 
White v. John Warwick & Co. [1958] 1 W.L.R. 1285, C.A. The 
plaintiff had hired a cycle from the defendants. A clause of the 
agreement provided, ** Nothing im this agreement shall render the 
owners liable for any personal injuries to the riders of the 
machines. ...’’ While the plaintiff was riding, the saddle tilted 
forward and he was thrown and injured. The Court of Appeal 
held that the clause did not protect the defendants against lability 
for negligence. It is not entirely clear whether, as the headnote 
and to a lesser extent the judgments suggest, this was because a 
claim could be pleaded in tort, and tortious liability was outside 
the ambit of the clause, or whether it was because the clause could 
be given subject-matter by construing it to apply only to breaches 
of warranties and conditions of fitness. The judgments, and 
particularly that of Denning L.J., seem to favour the former view. 
This brings us up against the disputed question whether, when 
a contractual relationship exists and imposes a duty of care, the 
claim can be validly framed in tort instead. The test seems 
to be this: If the relationship between the parties is purely con- 
tractual (¢.g., that of solicitor and chent), negligence can only be 
pleaded as a claim in contract: see, for example, Groom v. 
Crocker [1089] 1 K.B. 194, C.A. If, howeVer, as in the instant 
case, the relationship could exist quite apart from contract (¢.g., 
that of bailor and bailee or invitor and invitee) the claim may be 
framed in tort instead. On the whole, however, it seems more 
reasonable to base Hability on the argument that the exemption 
clause did not cover negligence whether the duty of care arose ew 
contractu or otherwise. It is surely fanciful to ascribe to the 
parties an intention to contract out of negligence pleaded one way 
but not the other? . 

° L. C. B. G. | 


BREACH OF STATUTORY Duty 


Mulready v. J. H. & W. Bell, Lid. [1958]:2 Q.B. 117, is an 
important case on breach of statutory duty under the Factories 
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Act, 1987, and the regulations made under it. The defendants, 
Bell & Co., undertook with the owners of a factory in the course 
of erection to supply and fix metal sheeting and to instal three 
ventilators on its roof. By a loose oral arrangement, Bell & Co. 
agreed with K. that the company should supply the materials, 
-plant and tackle, and that K. should supply small hand tools 
and carry out the work of fixing the sheeting and ventilators in 
position. The plaintiff was employed by K. on this work when 
he fell 70 feet from the’ roof to the ground, suffering severe injuries. 
None of the precautions for the safety of persons working on roofs 
prescribed by Regulation 81 of the Building (Safety, Health and 
Welfare) Regulations, 1948, had been taken, either by K. or by 
the defendants. 

The plaintiff claimied damages from Bell & Co. both for 
negligence at common law and for breach of statutory duty under 
the Building Regulations. The action came before Pearson J. 
(reported [1952] 2 All E.R. 68) who held that the common law 
claim failed on the ground that the plaintiff was at the time the 
servant of K. not of the defendants. Whether or not the defendants 
were liable for breach of statutory duty depended on the con- 
struction of Regulation 4 of the Building Regulations, which 
specifies the persons by whom the various statutory duties are to 
be observed; Regulation 81 itself being impersonal in form, not 
specifying by whom the precautions are to be taken. Regulation 4 
provides that— | 

“It shall be the duty of every cbntractor and employer of 
workmen who is undertaking any of the operations to which these 
regulations apply . . . (ii) to comply with such of the requirements 
of regulations 81-88 . . . as relate to any work, act or operation 
performed or about to be performed by such contractor or 
employer of workmen.”’ 

„It was argued for the defendants that, having subcontracted 
with K. for the work on which the plaintiff was employed at the 
time of the accident, they could not be said to be “‘ undertaking ” 
or ‘* performing ” operations within the Regulation, and so were 
under no statutory duty to take precautions for the plaintiff's 
safety. Pearson J. rejected this contention, on the ground that, 
the subcontract being of “a very partial and minor character ” 
and one under which the defendants retained control of the work 
and the manner in which it was to be done, the defendants were 
still “ undertaking ” an operation and ‘‘ performing ” work within 
the meaning of the Regulation. 

Pearson J.’s judgment has now been affirmed by the Coutt of 
Appeal, though not on the narrow grounds that the trial judge 
chose. Whereas the latter’s reasoning is quite unexceptionable, 
the reasoning of the Court of Appeal is startling. The defendants, 
it was held, having agreed with the factory owners to do the work, 
could not avoid the statutory duty to take precautions for the . 
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safety of men working on the roof by subcontracting with another. 
This followed, the court held, from the ordinary principle stated 
by Lord Blackburn in Dalton v. Angus that “a person causing 
something to be done, the doing of which casts on him a duty, 
cannot escape from the responsibility attaching on him of seemg 
that duty performed by delegating it to a contractor.” “We 
cannot doubt,” said Lord Goddard C.J., delivering the considered 
judgment of the court, “‘ that [the defendants] had undertaken 
to perform the work, and had it not been done, or done in an 
unsatisfactory manner, it would have been against Bell & Co. only, 
and not against their subcontractors, that the building owner would 
have had a remedy.” ` 

The relevance of this reasoning to the issue before the court is 
not easy to follow. The question at issue was whether the defen- 
dants were persons on whom Regulation 4 imposed a duty to take 
the precautions required by Regulation 81. This turned, as 
Pearson J. saw, on whether the defendants could be said to be 
“ undertaking ”? an operation to which the Regulations applied, in 
which event they would come under a duty to comply with such 
of the requirements of, inter alia, Regulation 81 as related ‘“‘ to 
any work, act or operation performed or about to be performed ” 
by them. The defendants were not contending that they had or 
could divest themselves of a statutory duty by subcontracting with 
K.; their argument was that the words of Regulation 4 imposed 
the duty only on persons who were actually carrying out building 
operations, and that, having subcontracted with K. for the work, 
they were not themselves carrying out the operations and so were 
under no duty. The statutory duty is imposed on contractors who’ 
undertake operations, not on contractors who undertake to perform 
operations. It is difficult to see how the fact that Bell & Co. 
had undertaken to perform the work, with the result that, had 
the work been unsatisfactory, the building owner’s remedy would 
have been solely against them, could be relevant to the inquiry 
before the court. On the constructions of the words “ under- 
taking ” and ‘“‘ performing,”’ it is surprising that no reference was 
made to the terms of section 107 of the Factories Act, 1987, by 
which, and by which alone, the power of the Minister to make 
special regulations for the safety of workmen in special trades is 
‘extended to building operations. That section provides that certain 
provisions of the Act, including the power, under section 60, to 
make special regulations for the safety of workmen, “‘ shall apply 
to building operations undertaken by way of trade or business.” 
The provisions specified ‘‘ shall have effect as if any place where 
such operations are carried on were a factory, and any person 
undertaking any such operations . . . were the occupier of a 
factory.” The section also provides that copies or abstracts of the 
Act and any regulations made under the section are to be “ kept 
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posted up at each office, yard, or shop of the person undertaking 
the operations. ae id 


The provisions of this section leave little doubt that by ‘* under- 
taking operations ” is meant actually carrying out operations, and 
not merely undertaking with another to perform them. The 
Building Regulations, 1948, should be construed together with the 
parent section of the Factories Act from which they derive their 
force. The failure of the court to refer to this section must detract — 
from the authority of the decision. 

Doveras Payne. 


WaIveR oF TORT 


Ir is odd that in Rosenfeld v. Newman [1958] 1 W.L.R. 1188, C.A., 
no reference was made to United Australia, Ltd. v. Barclays Bank, 
Lid. [1941] A.C. 1, for the question of legal principle involved 
in the two cases was precisely the same. It will be recalled that 
in the latter case the House of Lords held that there was no effective 
waiver of tort by suing in quasi-contract until judgment had been 
obtained on the claim in quasi-contract. In Rosenfeld v. Newman 
the question was whether a claim against the defendants as 
trespassers was waived by abortive proceedings against them under 
the Rent Acts, and again a negative answer was given by the 
court. The principle of the United Australia case is evidently one 
of general application in the field of waiver of tort. 


GLANVILLE WILLIAMS. 


INVITEES—NoOTICE OF UnusuaL DANGERS 


Since the famous judgment of Willes J. in Indermaur v. Dames 
a question which has agitated common lawyers is whether an 
occupier performs his duty to take reasonable care to prevent 
Injury to an invitee merely by giving him notice of an unusual 
danger. In England at least the question is now answered authori- 
tatively by the decision of the majority of the House of Lords in 
London Graving Dock Co., Ltd. v. Horton [1951] A.C. 787, which 
rests upon the proposition that a full appreciation of the danger on 
the part of the invitee and a continuance of his work with that . 
knowledge are sufficient to free the occupier from liability. It is 
significant that five of the judges who considered that particular 
case, two members of the House of Lords and three-members of 
the Court of Appeal, and Lord Wright (see 67 L.Q.R. pp. 586-4), 
in effect rejected that proposition. To that list may now be added 
one member of the Irish Supreme Court. 

In Long v. Saorstat & Continental Steamship Co., Ltd. (1981-88, 
unreported as yet), a stevedore claimed damages for injuries 
received while working as an invitee on the defendant’s ship. At the 
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trial the question whether the invitee had knowledge of the danger 
was in issue, and on appeal the question of the effect of such know- 
ledge on the occupier’s liability and the merits of Horton’s case 
were argued. In the result the Supreme Court ordered a new trial 
on other grounds, and only Kingsmill Moore J., obiter, examined 
the problem in Horton’s case. He referred to the well-known 
dictum of Willes J. in Indermaur v. Dames which prescribes the 
duty of an invitee and in particular to the parenthetical phrase, 
‘ the question whether such reasonable care has been taken, by 
notice, lighting, guarding or otherwise . . . must be determined by 
the jury ... ,°? and stressed the ambiguity of this phrase. One 
interpretation, that adopted by the majority of the House of Lords 
in Horton’s case, is that the occupier has taken reasonable care 
if he has given notice of the danger to the invitee. Kingsmill 
Moore J. said of this interpretation that it “leads to a result which 
seems to me repugnant to common sense and inconsistent with that 
reasonable’ regard for the safety of others which permeates the 
common law.” He preferred the alternative interpretation 
favoured by the English Court of Appeal and the dissenting 
judges in the House of Lords in Horton’s case, namely that the 
occupier can discharge his duty to the invitee only by employing 
precautions varying with the particular danger : knowledge of the 
danger conveyed to the invitee might suffice to excuse the occupier 
in some circumstances but it might not be sufficient in others. 
Kingsmill Moore J. proceeded to formulate what it is believed is a 
novel test: the crucial question should be whether the invitee can, 
by virtue of such knowledge, efficiently carry out the task for which 
he has come without ewposing himself to such danger. If so, “the 
occupier by giving notice has performed his duty, and the invitee 
who does suffer injury is disabled from recovering compensation 
by failing to use reasonable care on his own part for his own safety. 
If not, the occupier has failed in his duty to use reasonable care 
towards the invitee, and is liable to compensate the invitee who 
is eventually injured. , 

One class of invitees is that of workmen employed by a firm 
which alone is in a contractual relation with the occupier of 
premises. These workmen come upon the premises for the benefit 
of the occupier although they are not in his employment. In the 


- realm of fact if such a workman is given notice by the occupier of 


an unusual danger on the premises he is placed in a dilemma. 
Hither he may refuse to carry on with the work which involves 
danger, and thus risk his job or at least incur the mockery of his 
employer or his fellow workmen; or he may go ahead. with the 
dangerous work and risk his life or limbs. The rule of law laid 
down by the House of Lords in Horton’s case only sharpens his 
dilemma. He may refuse to do the work and risk dismissal, or 
do the work and risk injury without compensation from the 
occupier. The rule affords a wide immunity to occupiers—more, 
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probably, than many would in fact claim—and defeats the interests 
of diligent workmen. But the rule suggested by the Irish judge 
in Long’s case offers the workman a reasonable way out of his 
dilemma. If he chooses to go ahead with the work after being 
informed of the danger, and he cannot then as a prudent man 
circumvent it while carrying out his task efficiently, he is entitled 
to compensation from the occupier if he is injured. Only if he 
could have avoided the danger as a prudent man while doing his 
work is he to be denied compensation. This rule meets the reason- 
able claims of diligent and careful workmen while it disallows the 
unreasonable claims of careless workmen. But does it satisfy the 
interests of workmen at the expense of occupiers’ interests? It 
must be emphasised that in this type of case such workmen have 
come upon the premises for the benefit of the occupiers. The 
occupier who gives notice of a danger which the workman could 
then reasonably avoid is freed from liability. It is only the occupier 
who merely gives warning of a danger, when in fact warning alone 
is not sufficient to prevent injury to a circumspect but diligent 
workman, who is liable to compensate the injured workman. In 
Kngland and Ireland today most business men and landowners 
would probably admit responsibility towards injured invitees in such 
circumstances. At least the remedy is in their own hands—to take 
more active steps to prevent injury. 

While these dicta of an Irish judge may only be of academic 
interest to English lawyers, in view of Horton’s case, they might 
conceivably tip the balance of judicial opinion in other common law 
jurisdictions which are not absolutely bound to apply the principles 
of the decisions of the House of Lords. Moreover, even in land, 
this branch of the law is now being reviewed by the Law orm 
Committee. 

l F. E. Dowrrcz. 


A Kiss FOR CINDERELLA 


THe decision of the Court of Appeal in Re Old Silkstone Collieries, 
Ltd.,* would be noteworthy if only because it represents a belated 
_ victory for preference shareholders—the Cinderellas of the stock 
market—who in recent years have been beset by misfortunes. In 
1949 the ugly sisters—Scottish Insurance Corpn. v. Wilsons & Clyde 
Coal Co.’ and Prudential Assurance v. Chatterley-Whitfield 
Collieries *>—deprived them of a presumptive right to share in surplus 
capital which they had enjoyed since 1988 under a decision of the 
Court of Appeal,‘ and then added insult to injury by ruling that 


` 1 [1954] 2 WLR. 77. GA, 
2 [1949] A.O. 403, HLL. 
iato AO. 518, H.L. : 
4 Re Wm. Metoalfe Ltd. [1988] Ch. 142, O.A, 
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they could be repaid at par under a reduction of capital. As 
Evershed M.R. said in a later case,® ‘* the view of the courts may 
have undergone some change in regard to the relative rights of 
preference and ordinary shareholders—and to the disadvantage of 
the preference shareholders whose position has... become some- 
what more approximated to the role . . . of debenture-holders.”’ 
But if they share the disadvantages of debenture-holders they have 
none of their advantages; they lack both security and, it seems, 
freedom from risk of being repaid when interest rates fall, even 
though expressed to be irredeemable.* 

Last year they suffered a further blow—though a less unexpected 
one ’—when the Court of Appeal ruled * that they had no right to 
object to an increase of ordinary capital by a bonus issue which 
tilted the balance of voting power in favour of the ordinary 
shareholders. Notwithstanding that the ‘‘ modification of rights ”’ 
clause in the articles covered any change which “‘ affected ” class 
rights, the protection of this clause could not be invoked by the 
preference shareholders. Though the value of their rights was 
“ affected in the business sense’’ the rights themselves remained 
unaffected ; they still conferred one vote per share, and in the eyes 
of the law it made no difference that the power of this vote had 
diminished. 

But now at last Cinderella has triumphed. At the instance of 
preference shareholders the courts have refused to confirm a reduc- 
tion of capital. This is unusual enough. But further, one of the 
grounds on which they have done so is that of general unfairness. 
This is unique in this century.* Only the intervention of the fairy 
godmother can account for this startling break with Chancery 
traditions.*® As Lord Cooper said in his masterly dissenting judg- 
ment in the Inner House of the Court of Session in the Wilsons & 
Clyde case,'! ‘“‘ Examples abound of the refusal of the courts to 
entertain the plea that a scheme was not fair or equitable, but 
it is very hard indeed to find in recent times any clear and 


Re Isle of Thanst Hlectrio Co. [1950] Ch. 161, O.A. at p. 175. 

If all preference shares can be redeemed on a reduction of capital it is difficalt 
to see what purpose was fulfilled by the introduction in of Redeemable 
Pref. Shares with ERT caer about Capital Redemption Reserve Funds, 
eto., see Compenies Act 

In view of Greonhalgh v. Arderne Oinomas [1046] 1 All E.R. 519, C.A. 
White v. 968) € E CA. Co. [1958] Ch. 65, O.A., Re Smith's Tedoaster 
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i there is no reported lish case since Re 
ter hn a Cera ] 2 Ch. 840; [1001] 2 Ch. 746, O.A., and 
thae the O.A. expressed no opinion on the t of unfairness which had been 
adopted as an alternative ground by the ce andes: A fairly diligent search 
hes failed to find any unre rted decision either 

10 Eyewitnesses’ accounts la of tha biR Oaa Aigi that the farry god- 
mother operated in the guise of the common lawyer on the bench (Morris L.J.) 
who appears to have been less oppressed TUTTE EE traditions and 
to have had considerable influence in transmuting the ferao naturas of his 


raat ee colleagues. 
11 1948 8.C. at pp. 875 et seq. 
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instructive instance of the acceptance of such an objection. ... 
The circumstances of the present case impress me as so exceptional 
‘that, if the power to refuse confirmation is not to be exercised 
here,“ I have difficulty in figuring circumstances in which it will 
ever be worth invoking it again.” Well, in Re Old Silkstone 
Collieries it was invoked and did prove worthwhile. But, 
unfortunately for those who hope that the decision heralds a change 
in practice, an examination of the facts show that these were in 
some respects even more exceptional than those of the Wilsons & 
Clyde case. 
. Both cases arose out of the coal nationalisation. Section 25 
of the Act,’*? and :the regulations made under it, provide for 
adjustment of the rights to the compensation received on 
nationalisation as between various classes of shareholders in the 
company. In the Wilsons & Clyde and the Chatterley-Whitfleld 1 
cases the House of Lords held that notwithstanding these pro- 
visions the court was bound to confirm a reduction of capital under 
which the company used the compensation to pay off the preference 
shares in accordance with their rights on a winding up **—in these 
cases at par. It is greatly to the credit of, most of the colliery 
companies that they did not treat their preference shareholders 
so scurvily. Thus the Old Silkstone Collieries, instead of paying 
off their preference capital at par, made successive reductions of 
the first and second preference stock but expressly provided in the 
resolutions that the holders should retain their rights under 
section 25 as if there had been no reduction. Since this involved 
yments to the second preference shareholders before the first 
preference had been fully repaid, it clearly involved a variation of 
rights, and the resolutions were duly confirmed by class meetings, 
under the ‘*‘ modification of rights” clause in the articles, and 
by the court. Eventually, however, the management apparently 
decided that rights under section 25 were valueless and they there- 
fore propounded a further scheme whereby the preference capital 
was to be completely repaid at par. This was not submitted to 
class, meetings but was duly passed as a special resolution at a 
general meeting at which only the second preference and ordinary 
shareholders were entitled to vote.** 

When the reduction came before Vaisey J. for confirmation he 
attempted to protect the preference shareholders by inserting a 
proviso that their rights under section 25 should remain notwith- 
standing the destruction of their stock. On appeal it was agreed 


12 Tt was not: [1049] A.O. 462, H.L. apa 

13 Coal Industry Nainonalsaton Act, mx 

14 per) A.O. 612, supra. 

15 Unless, of course, the terms of issue accord special rights on a repayment under 
a reduction scheme. Since these cases it has been common to tie the price of 
1epayment to the current quoted price. à 

18 In other words they finally decided to follow the practice adopted in the 
Wilsons d Clyde and Chatterley. Whitfleld cases. 
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by all parties that this proviso could not be effective since the 
total elimination of the stock necessarily destroyed all rights 
attached toit. In these circumstances the Court of Appeal rejected 
the scheme, primarily on the ground that the express reservation 
of full rights under section 25 had become a special class right so 
that it could not be abrogated without class consents. This was 
sufficient to distinguish the earlier cases, and rejection on this 
ground—though rare—is in accordance with well-established 
practice. The only respect in which the court may here have gone 
further than the earlier cases, is in their apparent conviction that 
once it was determined that class rights were being infri 
rejection automatically followed. Earlier decisions of the House 
of Lords suggest that a reduction may be confirmed even then, 
provided that it is positively established that the scheme is fair." 
However, they may not have meant to deny this, for, as we shall 
see, it was here abundantly clear that fairness could not be 
positively established. 

As already indicated, the unique feature of the case is that 
the court then went on to say that in any event they would have 
been prepared to reject the scheme as unfair. Unfortunately, it 
may well be that their observations on this matter were technically 
obtter.** And what is perhaps of more importance is that the 
propounders of the scheme were virtually self-convicted of unfair- 
ness. In their circulars supporting the earlier reductions they had 
made great point of the fact that the preference shareholders were 
being offered the opportunity to retain their full rights under 
section 25. Having secured consent to these schemes by offering 
this sop, they could not subsequently turn round and argue that 
the sop was valueless. Hence, although it was conceded that the 
onus of proving unfairness was on the objectors,)® here the onus 
was easily discharged for unfairness was almost self-apparent. 
This will rarely be the case; normally the stage will have been set 
so as to give every appearance of fairness and the objectors will 
find the utmost difficulty in collecting the information necess 
to refute it. 

It is also noteworthy that the directors’ final circular was 
susceptible of criticism, and there is, of course, plenty of 


17 British d Amserioan Trustee dig v. Couper ] 4.0. 809, H.L.; Carruth 
v. I. O. I. [1987] A.O. 707, H.L., see r eae Lord Blanesburgh at pp. 
744 and 749. 

18 Bee Hivershed M.R. at p. 89. Having ssid that the only course open to the 
pont was to dismiss the petition on the first ground, he went an '‘ But we 
have beard full argument upon the other and more general matter, and... I 

- think 1¢ mght to express my view also upon the general question of fairness of 
the proposed echeme.'" This seems more conmstent with ‘“ observations unneoces- 

for the decision '’ (obtter) rather than with ‘‘ an alternative ground for the 
decision "’ (rato deo:dends). 

19 This seams to be clearly established T Wilsons £ Clyde and 
Whitfield cases, h earlier authorities suggest the contrary: see, 6.g., 

Barrow Hasmatste Steel Co., supra. 
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authority ** for the proposition that a scheme will be rejected if 
there is anything misleading in the documents explaining it. Here 
the nature of the misleading statement was of some interest. It 
read: ‘‘ These proposals have been submitted to and discussed 
with the Association of Investment Trusts and the British Insur- 
ance Association’s Investment Protection Committee who are 
recommending their interested members to vote in favour... and 
to take no part in promoting or supporting any proposal for an 
adjustment scheme.” The use of an adjustment scheme would 
only involve long delay and expense.” As the Master of the Rolls 
pointed out,** what the preference shareholders were plainly being 
told was, *‘It is really no good your pinning any hopes on your 
rights, if any, under section 25 of the Act of 1946. As you see, 
these very important bodies are of opinion that there is nothing 
to be got out of it, and they will give you no support at all.” 
It was true that the proposals had been discussed with these 
bodies—indeed their representatives had settled the form of words 
used. But it gave an impression which was totally unjustified. 
Each Association only had three members holding stock m com- 
paratively small quantities and sometimes balanced or swamped by 
the holdings of ordinary stock; and the Association of Investment 
Trusts never made any recommendation to their members (their 
records were not up to date), one of whom was in fact an objector. 
This shows that although the presence of the institutional investor 
with his professional association may often be a safeguard to the 

i small investor, who can shelter under the big man’s 
umbrella,” the umbrella may sometimes leak or be used as a cudgel 
to strike him down. 

In view, therefore, of its quite exceptional facts, it would be 
gaing too far to suggest that the case is likely to result in any 
epoch-making change in the tendency to whittle away the protec- 
tion of preference shareholders and to make illusory the safeguard 
of court sanction. Cases in which unfairness appears “fon the 
record ” are hkely to be rare indeed; and in other cases the court, 
unless supported by some administrative agency, is ill equipped 
to make the needful financial investigations. Even in the Silkstone 
case itself, it remains to be seen whether, in the end, the preference 
shares will benefit. Cinderella had her hour of triumph, but when 
midnight struck all she had left, apart from her memories, were her 
rights under section 25. Time alone will tell whether these will 
prove to be the veritable glass slipper or a broken reed. 


L. C. B. &. 
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Re Dorman Long 4 Go, [1984] Oh. 685. 

31 4.0., under s. 25. s 

33 At p. M. 

23 Cf. the Chatterley- W kitfield case in which the Prudential carried the case to 
the H.L. (vainly is is true) in the interests of the preference shareholđers. 
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Haore ECOLE AND THE UNRULY Horse 


THE man in the street may not be happy about two recent decisions 
of the Court of Appeal—Re Delhi Electric Supply and Traction Co., 
Lid. [1958] 8 W.L.R. 1085, and In the Estate of Maldonado 

[1954] 2 W.L.R. 64, C.A.—particularly when considered in juxta- 
position. But lawyers who have writhed uncomfortably beneath 
the sneer that English law is not based on logic but on mere 
convenience will take comfort; we are changing all that. Both 
decisions are beautifully logical, neither owes anything to con- 
venience, and jointly they show the unruly horse, public policy, 
performing strange tricks with the utmost elegance. 

In the first case it was held that the Indian Government could 
not prove in the English liquidation of a solvent company for 
income tax due to it. English law will not enforce a foreign 
revenue claim; in English private international law, India is 
foreign; therefore the claim could not be proved. Had the claim 
been by the Communist Party for covenanted contributions due to 
it, these would have been provable (assuming they were intra 
vires the company) but a Commonwealth revenue claim was barred. 

In the second case it was held that the Spanish Government 
could claim English movables to which it was entitled under the 
Spanish Code on the death of someone domiciled in Spain. Under 
English private international law successors of movable property 
are determined by the lew domicili (Spanish lew); under Spanish 
law the Spanish Government were the successors; therefore the 
claim of the Spanish Government had to be upheld. It would 
have been different if, under the Spanish Code, the Government 
had claimed jure regale, for then the English movables would have 
passed to the English Crown as bona vacantia: Re Barnett’s Trust 
[1902] 1 Ch. 847; Re Musurus [1986] 2 All E.R. 1666. To the 
uninstructed the practical effect might seem to be the same, but 
the distinction is approved by all the jurists. It is merely a 
misfortune that legal systems based on the English express their 
Government’s claims jure regale so that they will not be able to - 
benéfit from this ruhng. 

' It is to be hoped that the Indian Government will properly 
_appreciate the logical symmetry of the system which we have 
bequeathed to them, and will not take the superficial view that, 
when their fate is compared with that of the Franco Government 
on this occasion, the advantages of remaining a democracy within 
the British Commonwealth were not obvious. 

: L. C. B. G. 


- 


CONFLICT OF Laws—IMMOvABLE AND MOVABLE PROPERTY 
Caszs of the following type have not infrequently occurred in recent 
times; they involve an interesting problem of Private International 
Law, which has been considered by the Estate Duty Office. 


k 
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A person who came to this country as a victim of Nazi perse- 
cution in Germany and who is now domiciled here, leaves upon his 
death a claim for the restitution of title to land situated i in Germany. 
Prior to his decease restitution proceedings had been commenced in 
Germany under Allied Military Government legislation, which now 
forms part of the German legal system. The question is whether or 
not such claim should be deemed ‘‘ immovable property ”’ for the 
purposes of English Estate Duty law. 

It may be recalled that: . 

(a) immovable ‘property situated abroad is not subject to 
English Estate Duty;  ' 

(b) that in this respect the concept of Immovable Property 
is the same as in Private International law—to be distin- 
guished, of course, from that of realty; 

(c) that the question of whether property is movable or 
immovable is governed by the law of the situs (Re 
Hoyles [1911] 1 Ch. 179, 186; Re Berchtold [1928] 1 
Ch. 192, 199. 

Furthermore, there cannot be any doubt that the property in 
question is situated in Germany, whether it may be classified as 
movable or immovable. 

In the first mstance, therefore, the classification of the property 
has to be made under German law. Does such reference to German 
law, however, include a reference to German Private International 
law, and if so, what is the final result? 

There is no need to quote the considerable number of authorities 
which, strongly opposed on the part of learned writers, have now 
established the ‘“‘ Foreign Court Theory,” according to which the 
English court will apply the same,law as that which would have 
been applied by the appropriate foreign court to whose law English 
Private International law refers the matter in the first instance. It 
may be noted, however, that the last of these famous cases, the case 
Re Duke of Wellington [1947] Ch. 506 refers to the title to land 
situated abroad; Cheshire, a famous opponent of the Foreign Court 
Theory, ‘* exceptionally ’’ approves of it in cases where the title of 
foreign property is involved, and explains that and why in such-a 
case reference to the law of. the situs covers the whole body of that 
law, including its Private International Law (4th ed., p. 545).. 

It cannot be said that Re Duke of Wellington is a direct 
authority regarding our problem. There is a marked difference 
between determining the title to foreign immovable property on the 
one hand and classifying its character as immovable property on 
the other. But it is submitted that both these questions should be 
answered in the same way, i.€., in accordance with the same fumda- 
mental principle of law, vis., the Foreign Court Theory. It may 
be allowed to quote in support the following passage from Falcon- 
bridge’s essay on “‘ Renvoi and Characterization ”: (p. 186 of his 
Essays) 
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“ My object is limited for the moment to pointing out that, _ 
so far as there is any logic in the present subject, the applica- 
tion of the doctrine of the renvoi might be just as logical or 
illogical in this class of conflict rules as in any other class. 
Conflicts of this class may be less obvious or more subtle than 
the conflicts in which doctrine has heretofore played a 
part, but as the courts become more conscious of the existence 
of latent conflicts arising from divergent modes of Characteriza- 
tion, then, if they are disposed to decide a case as it would be 
decided by a court of a given foreign country [Falconbridge 
himself is not in favour of their doing so] there is no icular 
reason why they should not extend the doctrine of the renvoi 
to these conflicts.” 


From this point of view German Private International Law is rele- 
vant to cases of the type referred to above. There is German 
authority directly in point: a case decided by the Supreme Court 
(Reichsgericht, Vol. 145, pp. 85, 87) which deals with the problem 
as follows: ' ' 
‘“* if, therefore, the foreign law in question refers to German 
law only in cases concerning immovable property, then the 
decision what property has to be considered immovable, can 
only be gathered from that foreign law. The view of the 
appellant that in case the foreign law refers the matter to 
Garam law also the construction of the legal concepts used 
in the foreign | provision containing such reference has to 
be governed by law would moreover be impracticable 
in cases where such legal concepts are not known to German 
law.” | 
German Private International Law, then, refers the matter back 
to English law. 

These considerations were submitted to the Examiner of the 
Estate Duty Office in a case in point. His reply was that he did 
not propose *‘to question further your submission that no claim 
for estate duty arises in connection with the transaction detailed 
therem.’’ The decision reached appears to be based on the assump- 
tion that the claim of the deceased, a claim for the transfer of land, 
is to be considered an immovable asset from the point of view of 
English law.’ 

As may be mentioned in passing, there are good reasons to 
assume that in the case under discussion the same result would be 
reached if the concept of ‘‘ immovable property ”? were determined 
on the basis of German lew. Furthermore, it is worth noting that 


1 Green, in his Commentaries on Death Duties, 8rd ed., p. 420, states: *' It is not, 
the practice to claim duty in respect of immovable property abroad, by reason 
only that the lex sitws applies the doctrine of renvoi and thereby invokes English 
or Scottish law (whether by reference to the nationality or to the domicile of 
the decessed).'" It is not quite clear what kind of case Green has in mind. The 
fact thet the lex situs applies the doctrine of renvoi obviously cannot by itself 
make an asset subject to duty which otherwise would be free from duty as a 
foreign immovable. Does Green think of a case where the asset would be 
classified as a movable in English law? 
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it ‘is irrelevant if—as frequently happens—subsequent to the 
claimant’s death a settlement is reached to the effect that the 


successors in title receive a money payment in lieu of the restora- 
tion of title to the land. This is what happened im the case con- ` 
sidered by the Estate Duty Office, and the fact was made known to 
the office. 

The result is to be commended, not because it is gratifying to the 
beneficiaries concerned, but because it offers a way out of the 
deplorable situation that is bound to arise where a foreign law has 
to be applied which itself does not claim to be applicable to the 
matter. 

W. Brrsuavrr. 


ARBITRATIONS—AWARD OF COSTS 


Tue Evershed Report debates, and leaves in doubt, the question 
whether the English practice of awarding costs to the, successful 
party is in fact sound. There can be no doubt that arbitrators 
have habitually exercised a much freer discretion and that in many 
types of commercial arbitration each side is left to pay its own 
costs more often than a full award of costs is made to the winner. 
This practice does not seem to have aroused objection ; indeed it is 
reasonable to suppose that those who resort to arbitration prefer it 
thus. If so, they are likely to be disappointed. Two recent 
decisions—Smeaton Hanscomb & Co. v. Sassoon I. Setiy, Son & 
Co. [1958] 1 W.L.R. 1481, and Lewis v. Haverfordwest R. D. C., 
ibid. 1486—make it clear that in the absence of special circum- | 
stances the successful party to an arbitration is entitled to his 
costs, that the arhitrator’s discretion in the matter must be exercised 
judicially, and that if his award is stated in the form of a special 
case he should state his grounds whenever he has cepa from 
the usual order. 

Whether consciously or not, the courts seem to be trying to 
counter the drift away from the courts towards arbitrations by 
subjecting arbitrations to the rigours of litigation. Some would 
wish that they would try the alternative course of introducing 
greater flexibility into litigation. 


ADMISSIBILITY OF WRITTEN EVIDENCE 


Bowskill v. Dawson [1958] 8 W.L.R. 969, is another case which 
lends point to observations in the Evershed Report. This R&port 
criticised the limited scope, restrictive interpretation and inadequate 
use of the provisions of the Evidence Act, 1988,-intended to lead to 
the freer use of documentary . evidence in civil proceedings. 
Section 1 (1) provides that ‘* where direct oral. evidence of a fact 
would be admissible, any statement made... in a document and 
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tending to establish that fact shall, on production of the original 
document,* be admissible. . . .’? Subsection (2) provides that if 
the court is satisfied that undue delay or expense would otherwise 
be caused it may order that in lieu of the origmal document a 
certified copy may be admitted instead. | 

In Bowskill v. Dawson, the plaintiff, shortly after a road 
accident, signed a written statement of which the police made a 
typed copy. Before the trial the plaintiff had died and his original 
statement had been lost. Devlin J. held that the copy was 
inadmissible. Subsection (1) did not apply because that only 
covered original documents. Nor could the copy be mtroduced 
under subsection (2),because that only applied when the original 
document was in existence, but its production would cause unneces- 
sary delay and expense. In the words of the learned judge: “I 
am bound to say that I think that this is not an altogether satis- 
factory ground, from the common-sense point of view for excluding 
documents. I have no reason to doubt that the copy in this case 
is an accurate copy and of just as much value as the original would 
have been.” In fact, as be also ruled, the particular statement 
in that case would also have been inadmissible under subsection (8) 
as one made by an interested party. This fortuitous circumstance 
scarcely mitigates the absurdity of the ruling which the learned 
judge was constrained to give on the main question. 

L. C. B. G. 


RECENT DEcIsIONS ON THE Firancri4t RELATIONS BETWEEN 
HUSBAND AND WEI 


SEVERAL recent decisions have illuminated the law on the property 
relations between husband and wife, apart from their respective 
rights in the matrimonial home. King v. King! exemplifies the 
hard case that makes good law. Adultery by the husband was 
admitted, but he had evidence of cruelty by the wife strong enough 
to gain him a decree nisi at first’instance, which, however, was 
reversed on appeal to the Court of Appeal and the House of Lords.* 
The wife then petitioned not for divorce, but for judicial separation, 
making at the time no application for permanent alimony under the 
Matrimonial Causes Act, 1950, s. 20 (2). This decree obtained, she 
then claimed secured periodical payments under section 28 (2) 
instead of unsecured alimony under section 20 (2), and the Court 
of Appeal, affirming the decision of Davies J., held that she was 
entitled to do this. The words of section 28 (2), giving the court 
jurisdiction to order secured periodical payments “‘ if it would have 
jurisdiction to entertain proceedings by the wife for judicial 
separation,” were held to cover the case where the judicial 
* My italics. 


1 A 8 W.L.R. 767; 2 All E.B. 1080, O.A. 
23 |1958] A.C. 124, and ses 18 M.L.R. 68. 
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separation has already been granted, since the words mean only 
that the parties must have the requisite domiciliary or residential 
qualifications. A wife deserted for less than three years may, sò 
the court said, also apply for such secured payments. 

Not only does the decision afford the happy spectacle of 
Morris and Singleton L.JJ. finding themselves in complete agree- 
ment with the judgment of Denning L.J., but this judgment contains 
also a lucid historical account of the growth of financial remedies 
available to wives, both in the High Court and the courts of 
summary jurisdiction, which should prove increasingly valuable as 
the origins of these remedies become more thickly wrapped in the 
veil of history. The decision may also tend to halt a recently 
increasing tendéncy to confuse the jurisdiction of the court with 
the possession of a well-founded cause of action by the litigant. 

Style v. Style and Keiller? involved an application under 
the Matrimonial Causes Act, 1950, s 24, for the settlement of 
the property of a wife divorced for adultery. In varying ‘the 
order stiggested by the registrar, Barnard J. applied the principle 
of Lorriman v. Lorrtman and Clair‘ that the court must try 
to ascertain the nature and extent of the pecuniary change 
caused by the wife’s criminality, coupled with the principle laid 
down in Matheson v. Matheson € that the settlement is not intended 
to be used as a punishment of the wife, or, indirectly through the 
wife, of a co-respondent. He found that since the wife had, even 
before the liaison with the co-respondent, not allowed the husband 
to enjoy her fortune to the same extent as one would expect in a . 
more normal case, the amount she would be compelled to settle on 
him would be correspondingly reduced. Such a result would surely 
surprise Lord Penzance, who declared in March v.. March and 
Palumbo,’ “It would be of evil example if this court were to 
decide that the entire fortune of a wealthy woman was reckoned as 
part of the prospects of an adulterer, or the resources of a second 
home for a guilty woman.” In Matheson v. Matheson ® the wife’s 
property was worth only a small proportion of the husband’s, and 
her contribution to the maintenance of the family establishment 
was of necessity insubstantial. But in Style v. Style the wife’s 
property was worth many times that of her first husband, and it 
was apparently her meanness in her relations with him that caused 
the reduction in the settlement of her property following her 
adultery. i 

The’ amount of the order was left.unchanged on appeal, but 
before the Court of Appeal of Singleton, Jenkins and Hodson, 
L.JJ.," the parties agreed, as they had failed to do at first instance, 


> [1058] 8 W.L.R. 618; 9 All B.R. 888. 
t 11008] P. 282. 

= [1985] P. ITL 
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L.R.P. & M. 440, 448. ` 
[1954] 2 W.L.R. 808. - 
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that the drafting of the settlement should be referred to convey- 
ancing counsel. The Court of Appeal, reversing Barnard J., also 
held that section 24 of the Act also gives the court power to make 
provision retrospectively for any period between the date when 
application for settlement is made and the date when it is finally 
effected. This at least remains some incentive to delay the conclu- 
sion of the settlement, where a wife adds meanness to her other 
matrimonial offences. : 

A welcome decision in the Chancery Division by Roxburgh J. 
in Re T. (Infants) * was that a magistrate had rightly taken the 
mother’s income into account in assessing the maintenance for a 
child payable by the father under the Guardianship of Infants 
Acts, 1886-1928. 

The courts have recently shown increasing awareness’ of the 
fact that the personal and financial independence of the. married 
woman involves also her personal and financial responsibility, parti- 
cularly in respect of her children. 

An historical review of the maintenance orders available to a 
wife in the courts of summary jurisdiction, particularly with respect 
to the children of the marriage, was given by the President in the 
Divisional Court of the Probate, Divorce and Admiralty Division in 
Ktnnane v. Kinnane ° when he pointed out that any order available 
since 1920 for maintenance of infant children on desertion is an order 
in favour of the wife and not of the children. This is the tax position 
in respect of maintenance orders in the High Court, according to 
Stevens v. Tirard.’: Short of the criminal sanctions for neglect, 
which will be invoked only in the most extreme cases, there would 
seem to be no machinery for ensuring that deserted wives apply to 
the maintenance of the children a proper proportion of the pay- 
ments their husbands are ordered to make to them. The magis- 
trates’ order, that the husband shall pay £X for the wife and £Y 
for the child means only that £X + Y must be paid to the wife, 
who is the sole judge of how or on whom it should be expended. 
Any failure by the husband to maintain wife or child enables the 
wife to summon him for wilful neglect to provide reasonable mhin- 
tenance for her. Wife and children are in fact, considered 
inseparable. ‘This may be inevitable for infants in arms, but is it 
so for children of fourteen or fifteen years of age? The very proper 
reluctance of public authorities to intervene between mother and 
child makes abuse more probable. 

O. M. Stone. 


8 [1958] Ch. 787. 

8 , 6.g., Denning L.J. in Biberfeld v. Behrens [1952] T Q.B. 770, 788, and 
the decision in Plunkett v. Alker |1054] 2 W.L.R. 280. 

1® [1953] 8 W.L.R. 782; 2 All E.R. 1144. The decision was applied in Starks v. 
Starkie (No. 2) [1954] 1 W.L.R. œ. : 

11 [1940] 1 K.B. 204. 
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AxrL Hiarastadu (1868-1989) has exercised a dominating influence, whether 
by attraction or repulsion, on the contemporary generation of Scandinavian 
philosophers. His disciples have already done something to bring his ideas 
before the English-reading world, but this volume for the first time presents 
us with a selection of his own writings (of various dates from 1916 to 1989) 
on the philosophy of law and morals. They have been translated by Professor 
Broad and edited with a most valuable expository preface by Professor 
Olivecrona. 

Hilgerstrdm taught in’ the University of Uppsala for forty years and his 
influence in his native country, so his editor tells us, depended more on his 
oral teaching than on his published work. Both translator and editor testify 
to the difficulty of his writing, due partly to the complexity of his thought 
but still more to the involved Germanic style in which he expressed it 
Professor Broed merits both our commiseration and our congratulation. His 
translation, in Professor Olivecrona’s judgment, actually reads more casily 
than the original Yet it is still dificult and sometimes obscure. It is not 
always immediately clear whether some pessages are to be read as oratio 
obKgqua or oratio recta (whether, for instance, some of the sentences on p. 298 
are to be read as stating the theory under discussion or Kelsen’s criticism 
thereof or even Hagerstnbm’s criticism of Kelsen) nor is it easy to tell (for 
Instance, on p. 851) which of the many sentences beginning with “But” 
merely attach a minor qualification to what has just been sald, without 
diverting the main stream of argument, and which are meant to reverse the 
stream by introducing the antithesis to the preceding thesis, Moreover, there 
are in H&gerstrbm’s writing not a few traces (for instance, on p. 268) of 
what Professor OHvecrona tactfully calls “a certain polemical acerbity ”; his 
representation of the views of others is sometimes strained almost to mis- 
representation (cf. the passages of Kelsen referred to at p. 268, n. 2) and 
in controversy he could resort to quibbles and confusions in his desire to score 
at every point 

Examples of these faults will be found in the opening pages of this 
volume (especially pp. 2-8), pages which in other ways may reduce the lawyer 
to bewildered exasperation. Hagerstrim is here seeking to prove that what 
lawyers call the right of property is meaningless. “We must notice that the 
State does not step in as protector unless I have actually lost possession of 
the thing. ... But the right of property would seem to be a right to the 
thing itself, is, a right to retain possession valid against every other person. 
Can the State guarantee this? Of course not. Al that it can do Is to enable 
me to regain the house if it should already be in possession of another person.” 
This overlooks the possibility of interdicts or injunctions against threatened 
eviction, to say nothing of remedies against trespass, nuisance and other forms 
of disturbance falling short of actual evicHon. Perbaps Hagerstrom, who was 
writing with his eye on Roman law, would say that such remedies are based on 
possession rather than on dominum and that it is the abstract notion of 
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dominium distinct from possession that is meaningless; but if he had looked at 
the remedies for the protection of movable property he would have found thet 
under the Lex Aquilina “the State‘stepped in as protector” of the dominus 
whether he was in possession or not, and the protection under the law of theft 
was based not on possession but on an interest rem salvam esse which more 
often resided in the dominus than in the possessor. To the lawyer the notion 
of doméintwn as distinct from possession does mean something, even if Häger- 
strom could not explain what it means. ; 

“Who”—he continues—“ would make the right of property dependent on 
the question of proving the title? Yet in a lawsuit I can obtain legal protec- 
ton only if I can bring forward proof.” This typically scornful remark, 
incomprehensible to the lawyer—why should one not make the right of property 
dependent on proof of Utle?—perhaps gives a clue to all this confused page. 
Hadgerstrom is asking what are the “real facts” of the situation in which 
lawyers find, or, as he would doubtless say, tmagine, a right of property, end 
he has failed to understand that a ttle, such as a previous conveyance, is, 
just as much as a present possession, a fact on which legal remedies can be 
based. 

It is not surprising that Hdgerstrbm concludes that “there are insuperable 
difficulties in determining the fact which corresponds to what we call a right 
of property.” The difficulties are mainly of his own making and naturally he 
cherishes them. 

But we must not be put off by such passages of quibbling thought and 
arrogant expression. It is clear that for all his tiresome faults Higerstrom 
was a powerful and original thinker whose opinions must be seriously con- 
sidered. There is much force in hig attack on the imperative theory of law. 
Some of his arguments can doubtless be met. Thus, in order to attack the 
view that the right of property rests on a command by the State to all persons 

.to respect, under threat of penalty for disobedience, the possession of the person 
entitled, he refers (p. 8) to the common case of a dispute in which both parties 
believe themselves to be in the right “No one here has been disobedient. For 
disobedience implies that one was aware of the command. But suppose I 
belfeve that I am in the right, and therefore that the State has not commanded 
me to give up the thing to my opponent. Then I am in no way disobedient.” 
(This, incidentally, is an argument which could have been more widely applied. 
The lawyer holds that ignorantia juris neminem excusat and he also knows of 
many cases where a man incurs legal liability for facts which he was unable to 
control or of which he was blamelessly ignorant; in all these cases it may well 
seem inapt to speak of disobedience to a command.) But the imperative theory 
of law can perhaps be saved if we look at the moment at which the normative 
rule calls for human action, and others of Hdgerstrim’s difficulties can be met 
by remembering that the practical application of rules is conditional upon the 
proof of the facts to which they relate. Thus we might say that in Hagerstrom’s 
example the “command” really is: If it is proved that A has a better title 
to the possession of the thing than B, then B must surrender it to him, and on 
this point B must accept the judgment of a court against his own private 
belief. Hagerstrdm is more successful in his demonstration that, if we insist 
on regarding law as a command or as based on, will, we can seldom, If ever, 
identify any existent factual entity which commands or wills, and that those 
who resort to imagining some personified abstraction, like the State, as the 
commander do not succeed in explaining why the will or alleged will of this 
abstréction should have binding force. Yet we may suggest that fictions, even 
if bad masters, can be good servants, and the fiction or metaphor of a command 
is a useful and indeed almost indispensable aid to our attempts to analyse and 
explain the normative structure of legal thinking. If the fiction of the State 
as commander is deemed ioo dangerous (and it unquestionably is dangerous), 
the fiction of the law itself as commander, whose metaphorical character is more 
obvious, is surely harmless. Sir Frederick Pollock throughout an entire book 
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personified the common law of England as “Our Lady the Common Law,” 
whom we obey and to whom we render service. Was there any harm in this? 

Higerstrom’s attack on the Willenstheorie in its relation to private rights 
achieves similar partial success. His attempt to prove that our common 
references to the will of parties are quite meaningless does not carry full con- 
viction, but he does at least show that the mere assertion thet “the binding 
force of obligations depends on the will of the parties” does not explain why 
it should be made so to depend, unless we have recourse to some such “ meta- 
Juristic ” (by the way, could we not agree to aboHsh this horrible hybrid from 
our vocabulary and replace it by, say, “non-legal” or “extra-legal” ?) 
postulate as that the human will is inherently entitled to respect. (We might 
also add the observation that the will of partes is only one of several possible 
criteria to which the law—if this personification is permissible—may refer for 
the determination of the existence or the content of a legal obligation.) 

We can thus give credit to Hdgerstrém for having shown that many legal 
theories, even those of the so-called positivista, are infected with extra-legal, 
moralistic, “ natural law” ideas. This does not, however, mean thet he was a 
“pure legal theorist” of Kelsenian type, seeking’ to purge legal thought from , 
such infection. That is not praise which he himself would have welcomed. 
Indeed, there are many passages in which he seems deliberately to reject or 
to close his eyes to any distinction between law and morals. He is reluctant to 
allow that words Hke “right,” “obligation” and “ought” can be used other- 
wiso than.in their “ordinary sense” as referring to something which is not 
a mere creation of legal thinking but has an independent moral existence (see 
pp. 200 et seq, esp. pp. 207-8 and p. 216). The explanation is that his attack 
was launched on a wide front, or, rather, on several fronts at once, and he 
wes in no mood to make nice distoctions between his enemies. The enemy 
was the enemy wherever found, and the enemy was Metaphysic, the Metaphysic 
which pretends to hypostatise its concepts. Against these ranks of unsub- 
stantial ghosts he swung his critical sword. Praeterea censso metaphyrioam 
esse delendam was, so Professor Olfvecrona tells us, his chosen motto. Not 
merely in the province of Jurisprudence but in the whole realm of ethics did 
he deny the reality of objective values corresponding to our talk of rights 
and duties. He argued that in actions which we call “desirable” there is not’ 
to be found any real, existent property of “ desirableness ”; our judgment 
indicates nothing more than an association in our own minds of a feeling of 
pleasure with the idea of the action. So our judgments of goodness and 
badness, right and wrong, claim and duty correspond to nothing really existent 
beyond our own feelings and impulses, AN that lies behind the sentence, 
“ This is my duty,” is the association of a feeling of conative impulse with the 
idea of an action. Thus there can be no science of duties but only a science 
of our ideas of duties. Legal philosophy, if it is to be factual and scientific, 
must content itself with the analysis of concepts and ideas as they are actually 
used and with a factual study of the actual working of legal institutions, 
Ethics and jurisprudence must be replaced by psychology and sociology. 
Such appears to be the conclusion of his destructive criticism. 

Like other radical critics who profess the laudable object of cleansing 
jurisprudence of fictions and setting it in the way of sound and healthy growth, 
Hagerstrdm seems in danger of throwing away the baby with the bath-water, 
Duguit wanted to abolish the traditonal concepts of right and duty and to 
construct a jurisprudence founded on the sole duty of social solidarity, but 
the duty of social solidarity brings us into relations with others and, these 
relations must be analysed and classified—they are what traditional lawyers 
mean by rights and duties, whether we call them by these names or not. 
Frank end other American realists want to abolish the notion of legal rules 
and to construct a jurisprudence based on a factual study of what the courts 
do and of the psychological idiosyncrasies of judges, but an important factor 
Influencing the Judge’s mental processes is his intellectual appreciation of what 
he and others beHeve to be rules of law, and so the activities of courts cannot 
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be predicted without taking into consideration the rules of law as they are 
understood by lawyers. So, whether or not Hdgerstrdém is right in holding 
that our notions of right and duty, whether legal or moral, correspond to 
nothing real in the sense in which facts are real (but let the philosophers tell 
us whether “facts” are really any more real than values), it remains true 
that we cannot talk about them, analyse them, or combine them in such a way 
as to produce practical conclusions for action otherwise than as if they corres- 
ponded to something. The only other course we can adopt with them (and this 
would indeed be emptying out the baby) is to stop talking about them all, 
and so put an end not only to theoretical jurisprudence but to all practical 
legal activity, and indeed to all ethical activity. 

For law is not merely a theoretical sclence. Men study law in order to’ 
guide their actions, the Judge in order to decide cases brought before him, 
the advocate that he may persuade the judge to a decision in favour of his 
client, the solicitor that he may advise his client to a course of action which, 
if brought before a court, will be approved by the court, and the layman in 
order that he may similarly regulate his own actions., All this involves 
judgments that actions are right or wrong, good or bad, if only by the 
standard of the law; it implies that the values of the law have some meaning. 
And so they have, if disregard of them may lead to imprisonment or fine or 
the payment of damages. 

Hagerstrom would have us reject not only the idea of legal values but also 
the {dea of moral values. But can we do this without abandoning the whole 
effort of ethical thinking and the whole possibility of ethical acting? Even 
if moral values have not so clear a factual significance as legal values in that 
disregard of moral rules does not lead to consequences as physically perceptible 
as imprisonment, yet the idea of values is equally implicit in all thinking, and 
in all consequent acting, In terms of “ ought.” 

Tamen usque recurret. Is even scientific thinking always free from the 
idea of values? It may be so where the scientist’s work is confined to pure 
experiment and observation. But observations have to be recorded in words 
and words often carry overtones of evaluating Judgment. When the soclalogist 
(whom our modern anti-metaphysical jurists would have us copy) begins to 
talk of certain forms of society as “advanced” or “backward,” “ progressive” 
or “unprogressive,” there is at least a suspicion that in his mind these terms 
are not purely objective descriptions but involve a Judgment of good and bed. 
And surely the applied sciences, where scientific knowledge is used as a guide 
to practical action, involve such a judgment. The doctor consciously and 
deliberately applies his scientific knowledge to produce a state which he calls 
“health” and judges to be good; the psychologist, even when not actually 
practising as a psychiatrist, seems to favour the sane and balanced mind as 
against neurosis and insanity. It is only because in these matters the pre- 
dilections of the scientist coincide so generally with those of the common man 
—few, if any, would advance the proposition that disease and insanity were 
in themselves good things—whereas there is less unanimity about what 1s tight 
and good in matters of ethical conduct, that the dependence of science op a 
belief in values passes unnoticed. The Hagerstromian critique rigorously 
applied would result in the emptying of a good many bath-tubs, babies and 
all. 

The writings of H&gerstrom presented in this volume are critical and 
dest@uctive. From Professor Olivecrona’s Preface we learn something of 
Hagerstrom’s positive contribution to our understanding of law. This, it 
appears, is mainly to be found in his great work on Der rdmisohe Obkga- 
tionsbegrif, the first volume of which (1827) was, perhaps through misunder- 
standing of its thesis, unfavourably received by the experts on Roman law, 
while the second volume (posthumously published in 1941) passed almost 
unnoticed. Hagerstrom believed that legal ideas “ could be properly understood 
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only through a combination of analysis and historical research; they had to 
be traced back to remote origins in primitive soctety.” Pursuing this research 
into such concepts as ws, dominium, possessio, he came to the conclusion that 
they were originally concepts of religion or magic. (“Justwm, e.g., originally 
means ‘pure’ in a religious sense, as in jusium piwenque bellum.”) By magical 
beliefs he seems to have meant “every kind of belief in the possibility of 
producing desired effects by other means than those belonging to naturel 
causality.” (It might, however, be asked whether primitive magic does not 
operate with natural causality as the primitive mind understands it.) Thus to 
the primitive mind such terms as jus, etc, indicated a magical power which one 
man was thought to exercise over a thing or over another men, and thé old 
legal acts such as mancipatio and stipulatio were originally magical acts for 
the creation of such powers by ritual words and gestures. As the practitioner 
of magic commonly believes himself to produce an effect by representing it or 
by solemnly proclaiming its occurrence, so in manctpatio the acquirer believed 
that by the solemn assertion snewm esse aio he created the supernatural power 
which the Romans called dominium, and, because his fellow-citizens shared his 
belief and so tended henceforth to respect his control over the thing, he did in 
fact create a real social power. Even with the waning of conscious religious 
faith the belief survived that legal concepts, both of public and of private law, 
corresponded to something invisible but real. Hence the strength of Roman 
law as compared with the law of the more sceptical, rationalisHc and empirical 
Greeks. i 

Obviously this thesis is too profound and far-reaching to be discussed on 
second-hand information within the limits of a review. But whether or not 
the Romans did think in that way, we can agree with Hägerstrom that many 
people do think in that way and that, if people think in that way, it influences 
their actions, “One fights better if one believes that one has right on one’s 
side.” To this we may add the testimony of Grotius (De Jure Belk ac Paois, 
Prolegomena): “Quantam vim habeat in belis jusHtlae conscientia, passim 
ostendunt historlac scriptores, qui victoriam saepe huic causae praecipue 
asscribunt.” The Kampf ums Recht would be feeble if we did not belfeve in 
the existence of what we are fighting for. If we beHeve that values have an 
objective existence, we may fight and even die for them as we should not do 
if we held them to be no more than tools of thought or (as Hägerström would 
persuade us) mere descriptions of our own states of mind. Perhaps it is as 
well that Hagerstrom’s critical writings are too difficult for the plain man; the 
result of universal acceptance of his conclusions would be chaos and anarchy. 
The augurs of jurisprudence may privately indulge their scepticism but it is 
necessary that the vulgar continue to believe in the gods. : 

To sum up. Hdgerstrom’s attempt to make jurisprudence “ sctentific” by 
eliminating the ideg of objective values seems misconcelved. We cannot 
conduct any practical science on the sole basis of the empiric knowledge that 
a leads to œ while b leads to y. We must, if we are not to relapse into chaotic 
drift, choose whether we are going to alm at æ or at y; we must decide whether 
© or y is the better end; we must have value-Judgments. Whether or not our 
values are “ real” in the same way as facts are “ real,” they are necessary to our 
thought and to our consequent practical action, and on our choice between them 
will depend the factual consequences of our action. Where Hägerstrom has 
done good service is in exposing the metaphysical assumptions which un@erlie 
traditional legal positivism and in showing that the ideas with which the 
lawyer works are just as “unreal” (or as “real”) as those with which the 
moralist works, and, above all, in demonstrating the immense practical 
importance of the ordinary man’s belief that our ideas of right and wrong do 
correspond to something real. 

A. H. Cwm 
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Tre ENGLISH TRAL anD Comparative Law. By C. J. Hamson and 
T. F. T. Puucexerr. [Cambridge: W. Heffer & Sons, Ltd. 
1952. 48 pp. 2s. 6d. net. ] 


Law Rreronm anD Law Maxie: A Series of Seven Broadcast Talks. 
[Cambridge: W. Heffer & Sons, Ltd. 1958. 91 pp. 5s. net. | 


Tnosz who were unable to listen in to these two serles of broadcast talks will 
be glad to have the opportunity of reading them, and many of those who heard 
them on the air will doubtless wish to have them in permanent form. We must 
be grateful to Messrs. Heffer for giving us this opportunity of seeing them in 
print. 

It would be interesting to know the composition of the audience: I imagine 
that they would mostly be lawyers. If this be so I would like to congratulate 
Mr. Hamson on the stimulating. and lively way that during the first of the 
series he put over the case for comparative law methods, and linked it with 
the trial, an institution with which most lawyers are fairly well acquainted. 
It is to be hoped thet he roused the interest of his listeners, so as to make them 
. want to go on. I enjoyed Professor Plucknett’s fascinating and scholarly 
concluding talks on the historical side of the subject. Some of the hearers 
would no doubt be laymen, and it is to be hoped that thelr interest was duly 
stimulated. 

Mr. Hamson’s work is marred from time to time by exaggeration of state- 
ment, particularly in the first series to which the immediately following remarks 
are mainly directed. He says, for example, that even in criminal cases “in 
the majority of the instances there is no real issue of contested fact submitted 
to and resolved by the jury”... “indeed, what is regarded as the classical 
type of an English criminal trial—a ding dong conflict of evidence upon an 
issue of fact resolved by the verdict of a Jury—is statistically so rare as to be 
almost an anomaly.” This is an extraordinary statement: nine-tenths of the 
criminal trials in which I have taken part or at which I have been present have 
in fact involved such conflicts of evidence. Again “all the evidence must be 
produced in open court by word of mouth.” If Mr. Hamson would spend a 
week in the Commercial Court some time he might well see a number of cases 
dealt with in succession without any oral evidence beling called at all, while in 
the Chancery Division the actions are divided into witness and non-witness 
actions, and in ordinary King’s Bench actions a substantial proportion are of 
a type in which all the really tmportant evidence is contained in bundles of 
agreed correspondence. 

Much the most serious of these exaggerations is the one which suggests 
that the confessions which figure so prominently in our criminal trials are 
frequently not genuine. This is likely to be fastened upon by Communist 
commentators, and used as a stick for beating the whole English system of 
criminal justice. At p. 27 Mr. Hamson makes the serious, and, I believe, quite 
unfounded allegation that confessions are frequently extracted from prisoners 
“in the dark purileus of a police station.” I would not like to say that this 
never happens, but I am satisfied that it is not at all common. Moreover, Mr. 
Hamson states thet confessions are much commoner now than in the past—the 
innuendo being thet the: conduct of the police has got worse. I should be gled 
to know what evidence there is for this statement. During the thirty years 
I have been concerned with the work of criminal courts I have not noticed such 
an in but I cannot claim more than a local experience. The trouble is 
that et writers well aware of the unfavourable impression which the 
automatic confessions of the typical Russian political trial make upon the 
unideological observer have been emphasising this point about confessions at 
British trials which is now made by Mr. Hamson. As far as I know they have 
never succeeded in producing evidence in support of their allegations, but now 
they will be able to call to their aid the statement of a distinguished professor 
of law at Cambridge. ; 
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The truth of the matter of course is that most criminals when arrested, or 
even when interrogated, become frightened and own up at once. There is an 
obvious danger of over pressure by the police in such cases, but this has been 
realised for over a century, and an elaborate system of protection, centring 
round the Judges’ Rules hes been built up. While one could hardly contend 
that this is completely effective my own impression is that it works pretty well 
and it has certainly been subjected to little detailed criticism. Engush criminal 
trials take place in such a glare of publicity that I cannot imagine any wide- 
spread infractions of the Judges’ Rules going undetected. Modern criminals 
are alive to their rights, and would undoubtedly react to any extensive use of 
“third degree” methods in “the dark puriieus of police stations.” 

It is a pity that Mr. Hamson should have marred an otherwise excellent 
plece of work by such exaggerations. For he brings out with proper pride 
the salient features of the common law method of trial which is as good as any 
method for getting at the truth in matters which are in dispute, so far’ devised 
in this imperfect world, and quite possibly the 

Mr. Hamson’s opening talk in the second series, though not free of, high 
colouring, is better balanced, and provides an excellent introduction to the ax 
following broadcasters who deal in turn with-The General Problem of Law 
Reform (Dr. Goodhart); The Reform of Equity (Denning LJ.); The Rent 
Acts; Administrative Law (Professor Wade); Contract (Professor Glanville 
Williams); Criminal Law (Professor D. Seaborne Davies); Law Making (Sir 
Cecil Carr): Mr. Hamson himself dealing almost exclusively with the part 
played by the judiciary in legal reform. From such an excellent team, for the 
assembling of whom somebody (is tt Mr. Hamson?) deserves much praise, we 
naturally get a balanced and informed discussion which tt would be something 
of an impertinence to discuss in a short note such as this. I will, however, 
permit myself three observations. The need for a drastic reform of the Rent 
Acts is known to, and accepted by, pretty well every literate person in England; 
the only real obstacle is of course Jack of courage in our politicians. Mr. 
Megarry, whose name does not appear upon this booklet, presumably because of 
a well known and somewhat overstrained sensitiveness ‘among practising 
barristers about advertising, had no particular difficulty, therefore, in making 
his case for reform, but the lucidity of his exposition of what is accepted to be 
one of the most complicated branches of modern law is beyond praise. The 
backward condition of our criminal law is not so generally realised, either in the 
profession or without, and Professor Davies's robust tackling of this problem 
. must have come as a surprise to many: on the whole I thought that this talk 
came nearest to realising my own idee of how such a talk should be constructed. 

It is astonishing how few people know in more than the vaguest way how 
statutory law (either Acts of Parliament themselves, or subordinate legislation) 
actually gets on to the Statute Book. For such there could be nothing better 
than Sir Cecil Carr’s two talks in this series. They are concerned with the 
actualities of the present time rather than with improved methods, which is 
a pity, because, models of their kind as they are, I should have liked even 
more to have had the author’s proposals for improving what he admits is a too 
complicated piece of machinery: there is certainly nobody better qualified 
to make proposals. 

C, 


F 


Toe Srranor Case or Arcam Hiss. By Tue EarL Jowrr. 
eer Hodder and Stoughton. 1958. 279 pp. (with 
dex). 20s.] 


Ix assessing the contribution made by this remarkable book to the evergreen 
controversy about the conviction of Alger Hiss for perjury, it is necessary to 
bear in mind the particular angle from which it has been written, and by this 
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is meant not the political outlook and beliefs of the author (though these 
cannot be left entirely out of account) so much as the particular approach 
he has adopted to the investigation of the matter. 

‘Mr. Alistair Cooke’s A Generation on Trial was the work of a skilled 
reporter who was on the spot at the time and was present during almost the 
whole of the two trials and the proceedings before the House Committee. The 
author endeavoured to set the proceedings against their background in the 
American political scene, and was brilliantly successful in his undertaking. 

Karl Jowitt approaches the case from an entirely different angle. He 
attempts a sober examination of the full transcript of the second trial, viewed 
in the light of the additional evidence which hag since been provided by the 
appearance of Whittaker Chambers’s autoblography Witness. He brings to 
this task exceptional qualities because of his experience as an advocate and 
judge, but it must be remembered that he had not the advantage of following 
the proceedings at first hand, If this book is to be judged fairly, it must 
surely be with these considerations in mind. The question is, whether, writing 
within these limitations, the author has achieved a useful purpose. 

Karl Jowitt’s purpose, so he tells us, was to provide a dispassionate review 
of the evidence “from the detached point of view of a lawyer,” and, it may be 
remarked, a very English lawyer at that, and to underline the doubts which he 
felt in reading the transcript, which led him to conclude that the case against 
Hiss was, to say the least, not proven. 

There is a secondary object which the book may be sald to serve, and that 
is to provide a commentary upon certain aspects of American court procedure 
and practice which differ from the Engish practice. The following are some 
of the differences which are noted: the greater control which counsel appear 
to have over the conduct of the proceedings, the wider interpretation given to 
the rules of evidence with regard to relevancy and cross-examination as to 
credit, the latitude allowed in pleading the rule against self-lncrimination, the 
more extensive right allowed to the press to comment on judicial proceedings and 
the laxity with regard to contempt of court, the wide use of the right to 
challenge Jurymen, which enables the accused virtually to select the jury which 
shall try him, the absence of any summing-up by the judge except on points 
of law, and lastly, the latitude allowed to counsel for the prosecution to 
introduce a new theory in his closing speech. No doubt many of these 
differences may be attributed to an extremely generous interpretation of the 
rules of evidence and procedure on the part of the trial Judge, but, even after 
allowing for this, the fact remains that there are significant differences in 
American court practice as compared with our own. 

Earl Jowltt’s method involves marshalling all the evidence relating to each 
topic in separate chapters, so far as possible, and this is quite helpful to the 
reader, who would otherwise find the issues extraordinarily complicated and 
confusing. But let no one suppose that this book is a complete guide to the 
Hiss case. As has already been observed, it does not set out to be more than 
a commentary on the second trial. In fact, it presupposes a certain amount of 
prior knowledge of the case as a whole, and it would be difficult to follow if 
one were starting from scratch. It has received a rather mhed reception, but 
the present reviewer doubts whether anyone could have written a more 
intelligent commentary, working almost entirely on the basis of the transcript. 
The commentary has the character and style of its author firmly stamped upon 
it, and if at times the reader is pussled by the incredulity of the writer, who 
appears to refuse to believe that human beings could possibly sink so low as 
the evidence makes out, it is at least enlivened by these personal observations. 

There remains what is, to English lawyers, the “billion dollar question.” 
Had Alger Hiss been tried in‘ an’English court in accordance with English 
procedure and practice, is it likely that the Jury would have reached the same 
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conclusion ? The view bas been expressed in some quarters that the result 
would probably have been the same. Earl Jowitt does not really answer this 
question, though his book must be regarded as essential reading for those who 
desire to make up their minds one way or the other. 


J. E. Hatt Worms. 


HISTORICAL INTRODUCTION TO THE STUDY oF Roman Law. Second 
Edition. By H. F. Jotowicz. [Cambridge : at the University 
Press. 1952. 596 pp. 60s. net. | 


Iw the first edition of this work, which appeared in 1982, the author had three 
aims. The first and main objective, as is apparent from the ttle, was to give 
an historical background to the law of Rome, rather than the law \tself—to 
serve as a supplement to existing textbooks, particularly those of Buckland. 
As subaldiary to and indeed flowing from the main object, bis purpose was 
to produce a text infelligible to any reader, even those who had no acquaintance 
with Roman law (and presumably also including non-lawyers). The third aim, 
not specifically mentloned by the author in the first edition but referred to in 
the second, was to stimulate the more advanced reader of Roman law who 
wished to dig more deeply into certain topics—the sort that would thrive on 
controversy and speculation. “Chese ends, although to some extent comple- 
mentary to each other, do not always pull in the same direction, and it was 
a considerable feat that the author was able to achieve all of them with such 
conspicuous success. The book aroused great interest in legal as well as non- 
legal circles, and has been used as a standard work not only for legal studies 
but (to the reviewer's knowledge) also for the ordinary run of classical studies. 
In particular, the general sections on “external” legal history, such as those 
on the constitutional and social developments ın Rome, the sources of law and 
the general characteristics of the Roman legal system, are easily readable, are 
written with deep insight into, and thorough appreciation of, Roman affairs, 
and were sure to appeal to all classes of readers. Perhaps, however, the 
chapters on’ the legal institutions themselves are not quite on the same footing. 
Though done with remarkable clarity and skill, it was possibly too much to 
hope that they would appeal in equal measure to all whom the author had in 
mind. 

The new edition has maintained the pattern of the old. There are not 
many major changes in the text. There are rather more in the footnotes, but 
moet of the new matter is to be found in an appendix which comprises various 
passages “ranging from notes that consist of nothing more than an additional 
reference or two to little essays on particular subjects.” (Preface to second 
edition.) The system of cross-reference to the text and footnotes is excellently 
done, and the most important parts of the Appendtr are listed in the Preface. 
No doubt considerations of printing costs partly dictated this method, but it 
also seems that the author limited himself to textual alterations only where he 
bad changed his mind, or where he thought the student would gain from the 
alteration. This method involved some sacrifice of continuity, which may also 
in some degree be attributed to the author’s desire to cater for so many 
appetites. However, it should be borne in mind that it is a wise and safe way 
of re-editing a history of Roman Jaw. The study of Roman law has always 
produced an immense literature, and since 1982 there has been no abetement 
in output. Much of the new literature, like the old (as is natural in a field 
where concrete evidence and direct sources are often meagre), is in the nature 
of speculation and conjecture—often very ingenious and sometimes even very 
probable, but nevertheless not yet definite and convincing. The author, 
probably having in mind the way in which the discovery of the ncw-Gatus 
fragments showed (as indeed did that of the Veronese Gaius) how wide of the 
mark many theories had been, has followed the path of. caution and restraint. 
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He has altered the texts only where newly discovered fragments or inscriptions 
have brought new Information to light, or where very convincing argument has 
prevailed, and left the other matter for the footnotes and appendices. Apart 
from the changes in the description of the early legis actio and socistas already 
introduced in the revised reprint of 1989, the main alterations concern the 
composition of the comitia centuriata after the “democratic reform” in the 
latter half of the third century 3.c, (as a result of a newly found inscription— 
see p. 20 and App. p. 568), and the question of dual citizenship in Rome. 
Professor Jolowica now accepts that a certain degree of local citizenship was 
allowed to inhabitants in certain municipalities in addition to their wider 
Roman citizenship, and has modifled Momrhsen’s theory of the incompatibility 
of Roman. citizenship with local citizenship; though he does not accept de 
Visscher’s new theory on duality of citizenship in full, he also thinks that the 
Roman system allowed members of municipalities who were Roman citizens 
to be governed to some extent by their local law. (On these aspects a new 
inscription from Rhosos and, to a lesser extent, the new Cyrenean edicts have 
influenced the altered views (see pp, 60-2 and App. pp. 542-7).) He also 
accepts a later date for the first appearance of coinage in Rome (early third 
century .c. instead of middle fourth century—see p. 148). 

In some cases the author re-assesses views set out in the first edition; for 
instance, whether manumission in earlier law always gave citizenship in 
addition to Hberty (see p. 188). As a result partly of de Visschers new 
writings, he seems to conclude that the basis of distinction between res mancipi 
and res neo mancipi was not only agricultural (as previously believed), but 
probably was also military (App. pp. 5523-4). He now also inclines more to the 
view that before the lex Aebutia, the formula was already available in certain 
cases and that there was less differentiation between fws civile and jus 
honorartwm in Republican times than there was in classical law (pp. 280-1). 
There are important and valuable additional essays in the Appendix on the 
nature of early maacipatio (pp. 554-6); on the jurists of the principate and the 
jus respondends (in which: views expressed since 1982 are collated and con- 
sidered, though they do not lead to a marked change in Professor Jolowicr’s 
own views (pp. 5%0-4) ). A most stimulating essay is devoted to the subject of 
pre-Justinian interpolations in classical works, and the author rightly feels with 
Buckland that the new Galus fragments have done little to substantiate the 
view that this activity reached any large-scale proportions, but that nothing 
more than an occasional gloss was produced—see pp. 58]-8. 

Only occasionally, perhaps, does Professor Jolowics stray from his cautious 
standpoint, and does accept or continue with views that might not be completely 
established. For instance, he still holds with Pringshelm that the rule, that 
ownership in sale passes only after payment of the price or the giving of 
credit, is a post-classical introduction from Greek law (see p. 525), whereas 
that rule accords so well with the practice of ready sale in the early mancipatio. 
He pays little attention to the view that the Introduction of the lex Aquilia had 
something to do with the secession of the plebs. 

In spite of the author’s modest claims, and the method adopted for the new 
edition, the already high reputation of the book has been enhanced. Professor 
Jolowics has again, as he did in the first edition, kept us in touch with all the 
literature (mainly in foreign languages) on the subjects he deals with; in this 
respect, his book appears to have almost no parallel in other English works on 
Roman law. Problems are presented with the clarity and simplicity in which 
(as foreigners readily admit) English scholars excel. His threefold objective 
has been maintained with remarkable consistency. While the student might 
went to avoid footnotes and appendices, the advanced reader will always 
consult the whole book, not only to look for the direction in which he might dig 
more deeply (as the author proposes), but also for the author’s treatment and 
assessment of the views of others and for his (the author’s) own views, which 
are set out so competently and carefully, and so free of the dogmatism that 
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tends to afflict the Roman lawyer in his mildest speculations. He does not 
always take sides, but has a happy facility of cutting through the strands of 
academic controversy, and his own views are usually sound and solid, and 
carry conviction. 

B. Berwanrt. 


GATLEY on LIEL AND SLANDER. Fourth Edition. By RICHARD 
O’SULLIVAN, Q.C., assisted by Rorann G. Brown. _[London: 
Sweet & Maxwell, Ltd. ` 1958. cxxvi and 898 pp. £6 6s. 0d.] 


Tris work is already so well known to and its reputation so firmly established 
with the profession that it would be superfluous to subject it to a detalled 
review. The third edition appeared in 1988 and was prepared by Mr. Richard 
O'Sullivan at the express wish of the author; this edition again enjoys the 
advantage of the same learned and distinguished editor. 

Although it cannot be said that in the fifteen years since the last edition 
the -case-law on this subject has undergone any g development it 
remains true that there has been a considerable flow of new decisions, some of 
them at least of considerable importance, if only as restating or clarifying the 
law on particular matters in authoritative terms. In this category fall such 
cases as Kaupffer v. London Bepress Newspapers, Turner v. Metro—Coldwyn- 
Mayer, Kemsley v. Foot, and Newstead v. London Espress Newspapers. 
Altogether the editor has added references to some 400 new cases, including 
many decisions of the courts of the Dominions and the United States. The 
editor is to be congratulated on continuing the policy of making such citations; 
this practice is particularly helpful in a subject such as defamation where the 
basic principles seem substantially to coincide in all common law jurisdictions, 
and it should increase the utility of the work both in this country and abroad. 

But apart from the flow of new decisions needing to be incorporated, the 
report of the Defamation Committee and the resulting Defamation Act, 1952, 
have made a new edition essential The editor, who was himself a member 
of the Committee, has dealt fully with the effect of the new Act in the 
appropriate portions of the text, and the Act itself-is reproduced among the 
statutes cited in an appendix A new chapter has been added on the subject 
of unintentional defamation as enshrined in section 4 of the Act; a further 
perusal of the elaborate restrictions placed on this defence reinforces the view 
that it is likely to prove a good deal less beneficial to the press than was hoped 
by those newspapers which loudly acclaimed the new Act. The editor is 
careful to point out the differences in many important respects between the 
recommendations of the Committee and’ the statute as ultimately enacted; the 
difference in drafting between the original section 5 (dealing with fair 
comment) and section 6 as it now appears in the Act is particularly striking. 
Reference is also made to changes in the Rules of the Supreme Court introduced 
as a result of recommendations of the Committee; under this heading fall such 
matters as Ord. 19, r. 22a (particulars of the facts relied upon in a plea of 
fair comment); Ord. 81, r. 1a (forbidding the well-known Plymouth Mutual 
and HHiott v. Garrett form of interrogatories as to sources of information or 
grounds of belief); Ord. 81, r. 12 (as to discovery); and Ord. 19, r. 6 (2) (par- 
ticulars as to facts relied on in support of innuendoes). 

Particularly welcome to the practitioner is the full and detailed tregtment 
on procedural quesHons which arise in this highly technical branch of law. 
Guidance is provided here on the whole range of matters from the stage of the 
letter before action to that of an appeal. A perusal of this part of the work 
left -the reviewer with the feeling that the practitoner would find most of 
what he would want in this section of the book, though a rather fuller treatment 
of the new rules of court (same of which have proved troublesome in practice) 
might have been helpful. The question of obtaining leave to make a statement 
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` 
in open court is also dealt with solely in connection with cases where money is 
taken out of court. An explanation of the procedure where there is no money 
in court (which is perhaps the more usual case) seems to be called for here. 

In dealing with recent decisions the learned editor does not hesitate to 
criticise where necessary and his carefully expounded doubts as to the 
correctness of Longdom-Grifihs v. Smith ([1951] 1 K-B. 295) seem likely 
to carry considerable weight if this case comes to be judicially reviewed in the 
future., d 

The list of forms and precedents has also been brought up to date, as for 
instance by incorporating a specimen offer of amends and afidavit under 
section 4 of the 1952 Act It would perhaps also have been helpful here to 
provide examples of particulars as required under the new rules of court. 

Where there is so much to praise a final word of criticism may perhaps be 
allowed. 898 pages at 6 guineas does seem rather excessive for what is after 
all a single rubrit in the law of tort. No doubt the citation of Dominion and 
American cases and the valuable chapters on practice and procedure inevitably 
add to the bulk of the work; nevertheless a certain amount of repetitiveness is 
discernible and it is difficult to avoid the feeling that a rather more vigorous 
form of pruning might have been advantageously adopted. There is a tendency 
for re-edited legal textbooks to wax unduly fat; and if the metaphor may be 
pursued, a vigorously applied diet then becomes essential to preserve the 
health and popularity of the work. 
f Dar{xıs Lrorb. 


THE ÅUSTRALIAN CONSTITUTION. Second Edition. By H. S. 
' Niıcmoras, m.a. (Oxon.), formerly Chief Judge in Equity of the 
Supreme Court of New South Wales. [The Law Book Co. 

of Australasia Pty. Ltd. 1952. xxxvii and 458 pp. £8 10s.] 


Tas constitutional law of the Commonwealth of Australia is a neglected field 
of study outside Australa., Yet to the public lawyer and the student of 
federal institutions it rivals in interest the constitutional law of the United 
States, which it resembles in a number of ways. One reason for this neglect 
may be that the Judicial Committee of the Privy Council has had little to do 
with its interpretation, except on the rare but spectacular occasions when it 
has been called upon to make sense of the nonsensical requirement that 
“trade, commerce and intercourse among the States... shall be absolutely 
free.” The main principles of interpretation lie embedded. in the Common- 
wealth Lars Reports. No one who has examined judgments of the High 
Court of Australia in constitutional cases can have failed to be impressed 
by the depth of thelr learning or the extreme difficulty of many of the issues 
with which they deal. 

Several useful studies in the law of the Constitution have been published 
since Quick and Garran’s outstanding work in 1901. Nevertheless there is 
room for, perhaps, two up-to-date books: a treatise for practitioners and 
others, and a students’ textbook. Mr. Nicholas’s book is presumably intended 
to fall into the latter category. It is for AustraHan students and their 
teachers to decide how far it meets thelr requirements. A student in another 
country is entitled to point to defects that impair its value from his view- 
point. ẹ In the first place, there are no footnotes. Their absence from some 
books might be regarded as a virtue; but here materials that should obviously 
be relegated to footnotes—miscellaneous quotations, names of cases, asides by 
the author—Jostle with fundamental legal propositions to distract the reader. 
On page 2, for example, where the author is discussing the position of the 
Crown, we find an account of Professor W. P. M. Kennedy’s views on 
secession from the Commonwealth, a passage from Balfour’s speech on the 
death of Queen Victoria, and a somewhat trite quotation from a recent 
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article in a French magazine. Again, too little regard is paid to the writings 
of academic jurists. In the chapter on section 92 of the Constitution there 
is no mention of the outstanding recent articles by Professors Julius Stone 
and F. R. Beasley. There are no references to the many illuminating articles 
by Professor Geoffrey Sawer. The meaning of the “judicial power of the 
Commonwealth” is examined without any mention of the analyses made by 
Professors Sawer, Beasley and Zelman Cowen. The provisions of other 
federal constitutions and their interpretation are introduced into the text in 
places, but juxtaposition when unaccompanied by adequate explanatory 
comment can be misleading. Whilst the scope of the work is comprehensive— 
there is a particularly valuable and interesting chapter on co-operation 
between Commonwealth and States—it is surprising to find that a study of 
the Australian Constitution has nothing to say of the Cabinet system and 
deals only perfunctorily with the discretionary powers of the Governor- 
General. 

Since these words were written the death of the author has been 
announced. By virtue of his personal qualities and his long experience of 
constitutional issues he enjoyed high respect in Australian legal circles. The 
author of the next edition of this book may well feel that he can enhance 
its value by undertaking a full revision and rearrangement of its contents. 

S. A. pe STTH. 


STROUD’8S JupiciaL Dictionary. Third. Edition. By Joms Burke 
and PETER ALLSOP, M.A., both of Lincoln’s Inn, Barristers-at- 
Law. [London: Sweet & Maxwell, Ltd. 1952. Vol. 1 COR 
xxvi and 909 pp. ; Vol. 2 (E-L) xvii and 785 pp. ; Vol. 8 (M-R 
Xvili and 941 pp. £8 15s. net per volume. | 


Ox the frontispiece to the second edition of Stroud (1908) appeared a quotation 
from Emerson which is equally apposite to describe this new edition: “ Neither 
is a Dictionary a bad book to read. There is no cant in it, no excess of explana- 
tion, and it is full of suggestion.” 

Fifty years is an unconsclonably long tme for a legal treatise to await a 
complete overhaul, and the practical utility of Stroud became seriously 
impaired by the inconvenience of having to consult not only the 1908 volumes 
but also the supplements of 1981 and 1947. 

These first three volumes of the third edition generally maintain the com- 
prehensiveness and accuracy of the original author’s work. One happy act 
of editorial rebellion is the expurgation of the “ grammalogues” which, with 
Benthamite ingenuity, Stroud devised in a manner “purposely bizarre for 
their better remembrance.” Most modern users of Stroud will agree with the 
present editors condemnation of these abbreviations (¢.7., Viko = “ See that, 
or as to that or this, case or cases” !) as “horrifying.” Perhaps our forebears 
were made of sterner stuff. 

A further improvement ls in the regrouping of the text into numbered 
paragraphs. This simple expedient renders the text easier to scan and will 
facilitate cross-references to future supplements. Most of the new material 
which has been incorporated Tents as would be expected, to sar 
interpretation. 

The learned general editor, in an over-modest preface, claims only that thir 
edition of Stroud is workmanlike, timely and reasonably priced. He makes no 
claim that it attains perfection; on the contrary he almost relishes the fatt that 
the critic enjoying an expert knowledge of any particular topic will find all 
too many flaws. 

Certainly there are a number of surprising errors and omissions. The 
-repeal and re-enactment of section 46 (6), Local Government Act, 1994, by. 
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section 68, Local Government Act, 1988, is overlooked at p. 10, para. 6. Under 
Accounts, at p. 81, R. v. Minister of Health, ow p. Dingle [1950] 1 All E.R. 
875, should be cited in para. 8 The meaning of “carat” was considered by 
Pritchard J. in Westwood v. Cann [1950] 2 All E.R. 805. At p. 451 I. R.O. 
v. Anti-Vivisection Soo. [1946] K.B. 1885, is cited without any indication that 
the decision was affirmed by the House of Lords; see [1948] A.C. 81. Yet 
at p. 455, para. xli, the affirmation is noted but only by a reference to the Law 
Journal Reports. 

It is indeed unfortunate that no consistent policy of case citation seems to 
have been adopted. Throughout the volumes the choice of the Report series to 
which reference is given appears to have been made quite arbitrarily. For 
example, at p. 719 only the Times Law Report reference is given to Smithroiok 
v. N. O. B. which ts reported in [1950] 2 K.B. 885. One would have thought 
that the simplest and most commendable rule would be to cite reports other 
than those of the Incorporated Council and the All England series only where 
these latter have defaulted. ; 

At p. 455 (para. xvi) Gibson v. S. American Stores [1949] 2 All E.R. 885, 
is stated as deciding that the company’s benefit fund was sot charitable and 
there is a misprint in the page reference to the report Other misprints which 
were noticed are in the spelling of O’Dea v. Tetaw (p. 270) and Zeidman v. 
Owen (p. 2228). 

The treatment of False Imprisonment is rather cursory—e simple quotation 
of two lines from Cowel’s Interpreter (1672). Might not Christie v. Leachinsky 
[1947] A.C. 578 have been cited? “Invitee” gets a mere eight lines and from 
reading together pages 1511 and 1648 it would appear that the House of Lords 
classified the female appellant in Jacobs v. L. O. O. [1980] A.C. 861 as both an 
invitee and licensee. The decision of the Court of Appeal on the nuisance 
aspect of Stone v. Bolton [1940] 2 All E.R. 851 (reversed by the House of 
Lords on the issue of negligence) ought to be incorporated into the text since 
it offers some useful guidance on the problem as to whether isolated acts may 
constitute that tort 

Undoubtedly these and other points will be rectified In the promised 
periodical supplements. 

‘It is always tempting for the enthuslastic reviewer to describe a general 
reference treatise as “indispensable” to the practitioner. Stroud, more than 
most, is worthy of that epithet. It is most certainly the best available work of 
its type. : 

The final volume of text (S-Z) is expected in the near future. 

Exrro C. E. Tono. 


Cockix’s CASES AND STATUTES ON Evence. Eighth Edition. By 
L. F. Storer. [London : Sweet & Maxwell, Ltd. 1952. lvii 


and 546 pp. (with index). Price 85s. ] 


Tus is the second occasion on which Mr. Sturge has been responsible for 
editing Cockle’s Evidence, and he has pretty well contented himself with 
bringing the volume up to date, which he has done with competence. On the 
previgus occasion he gave us a number of useful new notes in which he some- 
times indicated a point of view at variance with Cockle. This time the only 
substantial change, as far as I have been able to see, is the chapter on 
Presumptions which as indicated in the Preface has been rewritten “to bring 
it more into line with present-day thought on the subject.” Present-day 
thought on the subject treats Presumption and Burden of Proof as all one 
subject. Mr. Sturge is aware of this, and It is therefore dificult to understand 
why he should deal with them separately. Moreover, his treatment of the 
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recent cases, especially those on divorce, where these problems have been very 
much discussed, are rather perfunctory. Cases like Duan v. Dunn [1948] 2 
All E.R. 982 and Emmanuel v. Emmanuel (1945) 61 T.L.R. 588 in which 
Denning L.J.. who on this matter is a most influential exponent of “ present- 
day thought,” expressed his views, are not referred to, nor are the important 
articles in 61 LQ.R. 588 and 12 M.LR. 278—incidentally it would be an 
advantage in a book like Cockle which is much used by students, if references 
were given to articles in the learned periodicals. Nor is there any real 
attempt to explain the “acute conflict of opinion” shown in Ginese v. Gineso 
[1948] P. 179 and Gower v. Gower [1950] 1 All E.R. 804, 

A. point on p. 108 is perhaps worth noticing. It is there stated that dicta 
in R. v. Stems ([1948] 1 K.B. 581) were disapproved of in Noor Mohamed 
v. R. ([1949] A.C. 182). A student might not be aware that a Privy Council 
case does not overrule a decision of an English court, so that it is not at all 
clear how far R. v. Sims is to be regarded as discredited. Incidentally we 
think’ that the student is entitled in a case book of this kind to rather fuler- 
notes on the recent cases than Mr. Sturge gives him: often he is content with 
the words see 4. v. B. and O. v. D., and I cannot find that any of the recent 
cases referred to receive longer discussion than three or four lines. : Another 
point is that Appendix 4 on Supplemental Matters seems to have got left out. 

C. 


- 


OATHS AND AFFIRMATIONS. By D. BOLAND, M.B.E. and B. H. Sayre, 
LL.B.' [London: Stevens & Sons, Ltd. 1958. xix and 160 and 
(index) 5 pp. 16s. net.] 


Ir is more than twenty years since the last edition ‘of Stringer was published, 
and the authors of this book have provided a new and up-to-date substitute. 
The fifty-four pages of text deal with persons authorised to administer oaths, 
their administration, evidence by affidavit and deposition, evidence before 
particular tribunals, oaths of allegiance and unlawful oaths. Though adequate 
for most purposes, the treatment does not always purport to be exhaustive 
(pp. 4, 5), and it is sometimes too concise, to be complete. Thus the statement 
(p. 84) that a statutory declaration cannot be used in any court of justice is 
based on the Act of 1885, but omits such exceptions as those in the Criminal 
‘Justice Act, 1948, s 41, and the Magistrates’ Courts Act, 1952, a. 79. Over 
100 pages are occupied by appendices. The first two set ont some statutory 
provisions and rules, while the third deals with applications for commissioner- 
ships. The fourth contains forms relating to affidavits, exhibits, and oaths or 
affirmations for witnesses, jurors, interpreters, shorthand writers, bailiffs, 
shewers, tryers and other persons on a variety of occasions, and also translations 
under the Welsh Courts Act, 1942, and Rules of 1948. The reader may be 
surprised to find over 150 forms, and the appendices should prove most useful 
to commissioners and officers of court. 

The authors, who are themselves officials at the Law Courts, assume without 
discussion the value of oaths in the legal system. Nevertheless Mr. Justice 
Mellor, one of the judges on the trial for perjury of the Tichborne claimant, is 
reputed to have advocated the abolition of judicial oaths elghty years ago 
(Best, 46, 159); and others, including the members of the Evershed Committee 
(Cmd. 8878, para. 247), have doubted the general efficacy of an oath to ensure 
truthfulness in witness-box or affidavit. As the religious sanction has “been 
abandoned for affirmation and some statements by children, the replacement of 
both oath and affirmation by a warning of prosecution under an amended law of 
perjury may merit consideration. Then again, though the authors provide 
forms of oath for non-ChrisHan witnesses (pp. 112-5), they do not revive 
Anstey’s discussion of the futility of many “Judicial Oaths as Administered to 
Heathen Witnesses” (Juridical Sooiety, ili, 871). Hence we must watt for a 
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more elaborate book to treat of fundamentals. But it would be unappreciative 
of sound work to complain that the writers have failed to do what they did 
not attempt. For the subjects comprised within its limited framework, this 
book may be commended to all concerned. 

G. D. Noxes. 


DER GRUNDSATZ DES ENTSCHEIDUNGSEINKLANGS IM INTERNATIONALEN 
PrivaTrecotT: Em Brrrrac zu Der Lenmrr vom Renvor. By 
Proressorn Max PAGENsTECHER. Akademie der Wissenschaften 
und der Literatur in Mainz, Abhandlungen der Geistes- und 
sozialwissenschaftlichen Klasse, Jahrgang 1951, no. 5. [Verlag 
der Akademie der Wissenschaften und der Literatur in Mains 
in Kommission bei Franz Steiner Verlag G.m.b.H. Wiesbaden. 
1951. 68 pp. Dm. 8.40.] 

Taa termination of the existence of the German Reichsgericht in consequence 

of post-war developments has rendered it possible for German jurists to 

discuss once more problems of a fundamental character which seemed to 
have been “settled” for good by the Reichsgericht. The Federal Supreme 

Court at Karlsruhe has on more than one occasion shown a welcome spirit 

of independence and has loosened some of the fetters of tradition which even 

in a civil-law country may restrict the freedom of courts not hampered by a 

formal doctrine of the binding force of precedents. It is generally recognised 

that one of these fields in which the former Reichsgericht has often failed to 
carry conviction is that of private international law. The present work is 
devoted to the constructive criticism of one of the basic doctrines of the 

Reichsgericht in this sphere of law, ie, the doctrine of renvoi. This doctrine 

has been approved by the Reichsgericht in the form in which it has been 

adopted by many other Continental legal systems, though not by the courts 
of this country. Whenever there is a reference in a foreign legal system to 

German law, a German judge must apply German substantive law notwith- 

standing the fact that the reference in the forelgn law may be to German 

law m toto, te, including the German rules of private international law. 

The German Judge will therefore apply German substantive law by reason 

of a renvoi contained in a foreign legal system, notwithstanding the fact that 

the forelgn court will on its part apply another legal system by reason of a 

rule of the German conflict rule. In other words, the Reichsgericht applies 

the renvoi doctrine in its crudest and most nationalist form, not in the 
somewhat more refined form which the English courts through the edoption 
of the “ forelgn-court-theory” have developed. 

It is the merit of the present work to have shown convincingly that the 
rule contained in article 27 of the Introductory Code or the Civil Code did 
not te the hends of the German courts. It would have been possible to 
interpret this inconclusive rule in a manner perfectly compatible with an 
entirely different theory, such as in fact the author of the present work 
recommends, The author’s view is that in principle a renvoi should be 
rejected, but that this rejection should be modified in the interest of the 
establishment of uniformity of decisions between the courts of the various 
interested countries. Briefly, the authors suggestion ig thet a renvoi should 
be accepted only in those cases where the acceptance results in uniformity 
of decisions between the two countries in question and thet a transmission 
should be accepted only where it results in uniformity of decisions between 
the law of the country to which the lew fori refers and that of the country 
to which the transmission leads. The author points out ‘that his theory 
produces uniformity of decisions between a country, such as Germany, where 
the simple form of the doctrine of renvoi prevails, and a country where—as 
in this country—the refined form or foreign-court-theory 1s recognised. 


\ 
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Assuming a national of this country dies domiciled in Germany, an English 
court would apply English lew if a German court would apply English law, 
while, of course, at present the English court applies German law just 
because the German court interpreting the English doctrine as a “renvol” 
applies German law. By rejecting the renvoi from the point of German law 
the author therefore achieves uniformity of decisions wherever the non- 
German law adopts the foreign-court-theory. 

The author argues forcefully for his theory and has fortified his argument 
by a number of very well-chosen examples which he discusses with great 
thoroughness. If his thesis remains unconvincing to the present reviewer, 
this is due to two considerations. In the first instance the learned author's 
argument is based on the twin suppositions that uniformity of decisions 
results from the application of the same legal system by the courts of two 
different countries and from the further supposition that uniformity of 
decisions is a desirable goal to alm at. In the second instance the learned 
author—following in this respect the train of thought of the adherents of 
the doctrine of renvoi—aessumes that it is practicable for a court to consider’ 
in every case in which the court has to solve a conflict of laws problem what 
the attitude of the foreign conflict system to this question is. Both assump- 
tions are unproven and unprovable. The doctrine of renvol is a typical 
product of the optimistic d of thought of the late nineteenth century. 
At that time of unbounded—and unfortunately unjustified—confidence in the 
development of the civilised world it was possible for—say—an English, 
German or French court to believe that there was a distinct advantage in 
striving towards a state of affairs where the succession to the estate of X.Y. 
would be decided alike in, say, France, Germany, Russia and Czechoslovakia. 
It was even possible to think that the difficultles arising from the necessity 
of considering what attitude Abyssinian legal science adopted towards the 
problem of classification would be merely temporary. Finally, it was not at 
all impossible to believe that, say, the German Marriage Law of 1988 would 
be interpreted in an identical manner by the courts of Bedgium and 
Caechoslovakia. This comfortable position no longer exists. The division of 
the civilised world into two halves exists and looks like a feature of some 
stability. One of its consequences is a relapse into a state of primitivity over 
large parts of the globe. Another is the complete incompatibility of moral, 
and consequently of legal, views on points of fundamental importance held 
„within each of the two halves. New States are coming into existence at an 
alarming speed in consequence of the rise of native nattonalgm. It is absurd 
to inquire for the private international law of a country, whose Judges possess 
no legal training, either because they are “people’s judges” or because they 
have only very recently learned to read and to write. It serves no useful 
purpose for a court in the Western hemisphere to decide a case which is 
before it in one way for no better reason than because a Ronmanian court, 
sitting in a country where completely different social and economic conditions 
and diametrically opposite ethical views prevail, decides it in this way. 

Private international law—like public international law—requires a great 
deal of fundamental rethinking in order to correspond to the actualities of 
our times. Those who have some experience of the practical tasks with which 
it is dally confronted will only too frequently feel that a great deal of our 
finely spun doctrines has lost touch with the realities of our day. ‘The author 
has the great merit of having opposed on principle the doctrine of renyol, 
which constitutes one of the more deplorable aberrations in this fd of 
law. Even those who—like the present reviewer—feel that the concessions 
made by him to his opponents go too far and that uniformity of decisions 
is worthless in a divided world, will feel grateful for a thoughtful contribu- 
tion to a debate which, one must hope, will lead to a fundamental reordering 

. Of the bases of the theory of the conflict of laws. i 
E. J. Comm. 
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Haves anD Jarman—Concisk Forms oF WILLS. ighteenth 
Edition. By K. W. RUBIN, LL.B., Barrister-at-Law. ndon : 
Sweet & Maxwell, Ltd. 1952. 821 and 9 (index) and xc 
(Tables) pp. £8 10s. Od. (with Supplement, 86 pp-)-] 


Turs new edition of a well-known short precedent book contains substantial 
alterations and improvements. The precedents show a considerable change of 
emphasis, much more attention is paid to business and to ordinary small 
estates, much less to settlements of land This is a welcome reform and one 
which will make the book of much greater use. In his preface the editor 
confesses, however, that the work of recasting is not yet complete. This is per- 
haps unfortunate, since the change in tone in the precedents contrasts with the 
old-world flavour of some of the notes. The number of testators of whom one 
must ask what they wish done with their landaus, ralli-carts and phaetons, or 
even with their monoplanes and biplanes (as distinct from mere aeroplanes) 
must be limited. This is perhaps an unfair example, but it does illustrate a 
general weakness, which is apparent also in references to other standard works. 
Thus, at p. 88 the reference to Williams on Kasoutors is left in an unspecified 
edition which is certainly not one of the last two, at p. 87 old cases long before 
the Land Transfer Act, 1897, survive in the discussion of the meaning of 
personal’ representatives which are now of doubtful importdnce. In many 
instances more recent cases could be incorporated with advantage, Re Lory’s 
W. T. [1950] 1 All E.R. 849 on the meaning of “land” in relation to incorporeal 
hereditaments, Re Ially’s W. T. [1948] 2 All E.R. 96 in the context of shares 
and investments, Re Wood (deod.) [1940] 1 All E.R. 1100 in connection with 
animal trusts and the like, Re Fisows W. T. [1950] 1 All E.R. 501 on the effect 
of giving en option on incumbered land or even Re Wynn's W. T. [1952] Ch. 271. 
No doubt older cases on these and similar matters are good authorities, yet 
if the book is for handy use its utility will be enhanced if the authorities 
discussed are also easily accessible. It could also be said that some of these 
are too recent, yet they are to be found in books of about the same date. 

New to this edition is an introductory chapter on the matters to be con- 
sidered on drafting. Here there is much that is of value (though at p. 2, Lord 
Kingsdown’s Act might be mentioned), and the chapter deserves careful 
attention and is concerned with up-to-date matter. 

The rest of the book takes the usual form of a precedent book, and the 
real test must be in use. Comments based upon reading can therefore be 
misleading. On the whole it seems that the danger of splitting the notes too 
much or of having duplication has been avoided by the concentration of notes 
on one point to a particular precedent. A serious effort has been made to 
give suitable cross-references, though there {s room for improvement. Thus 
the discussion of “shares” at p. 147 and “stock” at p. 159 might well be 
linked, similarly on p. 178 the difficulties of a limitation to a widow until she 
remarries which are discussed at p. 198 ought to be referred to, so the discussion 
at pp. 74 and 96 of maintenance and income should be Mnked. In a future 
edition it may also be helpful if cross-references are to pages of notes rather 
than precedents. 

On one or two matters more might be said, at p. 167 a distinction between 
general and special powers ought perhaps to be made; and more might be said of 
the effect of a codicil substituting the name of another executor as if the former 
were dead. Perhaps too consideration might be given to the question whether 
it is ÑH desirable to treat sons and daughters differently in the limitation to 
them on attaining twenty-one or being dawghters should marry under that age. 
The main work was overtaken by the Intestates’ Estates Act, 1952, and so is 
completed by a Supplement giving the text of the Act, and a discussion of it 
which is one of the most useful that has yet appeared. 

Perhaps too much space has been given to adverse comment by Illustration 
of matters which appear to limit its usefulness. There are still some such 
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matters, but this edition is undoubtedly a step forward. It is one which docs 
much to revivify a standard book. The only regret is that, so much having been 
done, publication could not have been delayed to allow more. For the comple- 
tion of the task the present edition is a good augury. Finally, for those who 
think precedent books dull, let them ait and weave the story of the captain in 
Her Majesty's — Regiment of Foot now témporarily resident for the pur- 
poses of study at —— in France who at p. 170 sits down to make his will. 
There is much of life to be found in wils. 
J. D. B. Mrami. 


Laws anD REGULATIONS ON THE Rrena or TuE Hion Seas. Com- 
iled by the Division for the Development and Codification of 
ternational Law of the Legal Department of the Secretariat. 
[New York : United Nations. Vol. 1, 1951. xviii and 807 pp. 

258. Vol. 2, 1952, xi and 142 pp. 17s. 6d.] 


Pranaps the most valuable of the publications of the Secretariat of the United, 
Nations are those which contribute to research in various fields by providing 
useful collections of documents, not all of which would otherwise be readily avail- 
able. Among the documentary collections, those in the legal field are particularly 
useful. International lawyers are already indebted to the Secretariat for the 
collections of International Taw Agreements and for the five volumes so far 
published of Reports of International Arbitral Awards. The Yearbook on 
Human Rights, particularly now that it includes municipal decisions as well as 
legislation, has an appeal for both international and comparative lawyers. The 
Legal Department has now placed such lawyers deeper in its debt by 
inaugurating a United Nations Legislative Series, the first publication in which 
is the two volumes of Laws and Regulations on the Regime of the High Seas. 

Since 1945 and the publication of the Truman Proclamation concerning the 
continental shelf and the exploitation of marine resources, international lawyers 
and government departments have been vitally interested in the controversy 
between the doctrine of the unrestricted freedom of the seas and the claim that 
parts of the high seas, together with the seabed and its subsoil, are amenable 
to exclusive jurisdiction by littoral States. Volume 1 is devoted to legislation, 
defined to cover statutes, decrees, regulations, orders and the like, and inter- 
national agreements on the continental shelf, contiguous zones and the super- 
vision of foreign vessels on the high seas. Among these documents, perhaps 
one of the most interesting is the Portuguese Decree of 1910. This is the 
earHest municipal measure cited in the section on the continental shelf and in 
many ways may be regarded as the forerunner of the spate of documents issued 
after 1945, for the reasoning of the Truman Proclamation seems to follow it 
very closely. 

At a time when the United States Congress is considering legislation 
concerning ownership of the “tidelands,” thus honouring President Eisen- 
hower’s electoral promises to California, Louisiana and Texas, it is convenient 
to be able to read the State legialation relating to these areas. Unfortunately, 
the Californian legislation is missing, but the Texan statute “declaring the 
sovereignty of Texas along its seacoast” is included in the national legislation 
on the continental shelf, while that “to declare the sovereignty of Louisiana 
along its seacoast and to fix its present seacoast boundary and ownerahip ” 
appears among the national legislation on contiguous sones. 

A number of Soviet decrees on contiguous zones is included, but there is 
no reference to the Russian imperial decree of 1916, reissued as a Soviet Note 
in 1924, clatming sovereignty over “the northward extension of the continental 
platform of Siberian mainland.” Another surprising omission relates to 
Norway. All that appears is a single paragraph from a Royal Resolution of 
1982 relating to customs dues in the contiguous zone, but one looks in vain for 
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any of the documents that were of such algnificance in the recent Anglo- 
Norwegian Fisheries case. 

Volume 2 consists of national legislation dealing with criminal jurisdiction 
over acts committed abroad or on the high seas, on board a ship or aeroplane. 
The United Kingdom is represented by the relevant sections of the Merchant 
Shipping Act, 1894, and the Civil Aviation Act, 1649. Unfortunately, there is 
no reference in this volume to international agreements, such as the Anglo- 
Swedish Consular Convention under which Westburg was returned to Sweden 
for trial in 1952. It is useful, however, to be able to refer to the Turkish 
legislation which is relevant for the trial of the foreign naval officer accused of 
manslaughter after the collision of his veasel with a Turkish submarine. 

It is to be hoped that the Secretariat will publish amending texts as they 
become available—it would be interesting to read the South Korean Proclama- 
tion of 1952 claiming sovereignty over the adjacent seas. Similarly, the two 
volumes lack a companion—that containing texts concerning jurisdiction over 
territorial waters—but the Series is still young and has already proved its 
value. , 

L. C. GREEN. 


L’INTERNATIONALISATION DES CONSTITUTIONS. By YVES L8. AUGUSTE. 
[226 pp.] 


"Taz author of this book published in Spain is the Secretary of the Embassy of 
Haiti in Madrid. He is an enthusiast for the Rights of Man which were laid 
down in the French Revolution long before the Universal Declaration of 
Human Rights. His main concern is to examine how those rights can be 
assured by international law and by international organs. The theme of the 
book is the relation of constitutional to international law. It stresses the close 
link between international peace and individual liberty. The author is master 
of the modern theories of Kelsen and Verdross about the primacy of law over 
the State. He is naturally also master of the Spanish and Latin-American 
contributions to international law, and quotes them freely. The recognition of 
international law by governments, and a provision in the Constitution that 
. international law is part of the law of the State is not, however, enough to 
secure the observance of the rights sanctioned by international law. Some 
means of implementing that law must be found if it is to be an effective 
assurance of the rights of the individual. We cannot rely on national courts 
to uphold the rights of the citizen against his own State. So the individual 
must have some recourse to an international body when he complains that his 
rights are violated. 

The author examines and approves the idea, put forward originally by 
M. Cassin, the delegate of France and a distinguished jurist, before the Human 
Rights Commission, for the appointment by the United Nations of a Ministére 
Publio, or Attorney-General, who would teke up the complaints of individuals 
about violation of human rights prescribed by the constitution or by Interna- 
tional convention. But he puts forward an original proposal that the defence 
of these human rights should be entrusted to the Diplomatic Corps in any 
country. It would, he thinks, be feasible to make the heads of the Diplomatic 
Missions a Parquet of the United Nations. That idea appears somewhat 
fanciful in the present state of international relations. A judicial officer, 
chosen by the United Nations as Attorney-General, with the special function 
of expmining and presenting complaints of denial of human rights to an inter- 
national committee or tribunal, would seem to offer a better assurance of 
impartlality 

The study of the relation between constitutional and international law is a 
timely contribution to one of the larger issues before the World Society which 
the establishment of the Human Rights Commission of the United Nations has 
emphasised. 

N. B. 


194 THE MODERN. LAW REVIEW - Vor. 17 


IxTkopuction To Eneiish Law. Second Edition. By Pum S. 
James, M.A., of the Inner Temple, Barrister-at-Law, Professor 
of English Law in the University of Leeds. [London: Butter- 
worth & Co. (Publishers), Ltd. 1958. xxvi and 426 and 
(index) 22 pp. 185s. net.] 


Ir is a pleasure to see a second edition in which there is so much evidence of: 
care having been taken to eliminate the imperfections which disfigured the first 
edition. There are sull some blemishes, ranging from trivial misspellings of 
Judicial names (such as Lord Cairns’ Act being spelled variously Lord Cairn’s 
Act (pp. 40, 811) and Lord Carn’s Act (p. 17 of the Table of Statutes) ) to 
overstatements, such as that of the effect of the Law of Property Act, 1928, 
8. 29 (1) on p. 844, and the assertion on p. 892 that charities are exempt from 
the rule against perpetuities (the rule that property may be held in trust for 
a charity for an indefinite period of time is separately mentioned in the next 
sentence). But the book contains much accurate information on an immense 
range of subjects, presented in a simple way. Furthermore, it is very much 
up to date. As it now stands the book may be recommended as fulfilling the 
purpose for which it was intended. l 
R.E. M. 


Notasie British Trius Sens. Vol. 76: Tue “ Veronica”? 
Tear. Edited by G. W. Kerron and Joun CAMERON. 
[London : Wiliam Hodge. 1952. 248 pp. 185s. net.] 


Tars new volume in the Notable Trials series goes back to the years 1902 and 
1908 and recounts one of the rare instances in modern times when acts of 
piracy and what in non-technical language would be described as mutiny 
occupled an English court. The story of events on board the Liverpool barque 
Veronioa on her last journey from the Gulf of Mexico to Monte Video which 
emerges from the transcript of the Notes of Evidence and Speeches preserved 
by the late Sir Alfred Tobin, K.C., has none of the romantic flavour of an 
R. L. Stevenson; it is on the contrary an account of most sordid treachery and 
butchery which involved the murder in cold blood of the master and no fewer than 
six of the eleven hands on board for no apparent motive. The four mutneers, 
who abandoned ship together with the black cook after setting fire to the 
barque (which was never seen again), might conceivably have got away with a 
rather thin tale of shipwreck if they had held together. As it happened, the 
cook gave away the truth as soon as they were picked up and at the trial the 
weakest and most cowardly of the four murderers was allowed to tum King’s 
Evidence and so became available as another witness for the prosecution. 
Piracy was charged in the indictment, but the prosecution only proceeded on 
the charge of murder of the captain; the three accused, having vainly tried 
to establish that the three officers had intended to throw half the crew overboard, 
were sentenced to death 
H. A. H. 


Wourrzsure’s Law Rewatixc Tto Bumpra Socrerms. Tenth 
Edition. By Jonny Mus, 0.3.%., B.A., of the Middle Temple 
and Lincoln’s Inn, Barrister-at-Law, assisted by Bryan J. H. 
CLAUSON, M.A., of Lincoln’s Inn, Barrister-at-Law. [London: 
Stevens & Sons, Ltd. 1962. xxxv and 406 pp. £2 2s.] 


Tue value of this book is testified by the fact that recent editions have been 
called for at regular intervals of about five yeara. It must be sald, however, 
that hitherto this value has been mainly as a handy compilation of the relative 
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legislation rather than as a practical guide on points of difficulty which recent 
editions have tended to shun rather than to elucidate. Happily Mr. Mills and 
his learned assistant have now undertaken a thorough and overdue revision of 
the text, concentrating on the position of incorporated societies, regrouping a 
number of chapters and rewriting several of them including the all-important 
ones on Mortgages and Additional Security. In so doing, valuable observations 
are made on a number of topical problems, such as those of securing a flexible 
interest rate, providing for town planning liabilities, protection against letting 
by mortgagors, the form of statutory receipt to be adopted, the procedure 
for obtaining possession, and the possibility of making advances in excess of 
valuation. While one may sometimes disagree with the editors’ views (for 
example, their opinion on the last mentioned problem seems to the reviewer 
singularly unconvincing, involving as it does the argument that an advance is 
not made on the security of land if its amount exceeds the last purchase price) 
there can be no doubt that the usefulness of the book is immensely increased 
by containing a discussion of these matters. It may now be cordially recom- 
mended, not merely as the only up-to-date book, but as a good and up-to-date 
book, to building society officials and their legal advisers. 
L. C. B. G. 


COMPANY Accountine. By J. F. BATEMAN, B.COM., A.C.A. [London: 
Stevens & Sons, Ltd. 1952. xii and 156 pp. 80s.] 


Tars is the fourth in the “ Business Law and Administration” Series. It deals 
concisely with the major questions arising out of company accounting and 
should prove a useful general guide to those who already have some knowledge 
of both company organisation and book-keeping technique. It is hardly suitable 
for law students, whose need for a simple introduction to this subject remains 
unmet, or for practitioners who are unlikely to find sufficiently detailed guidance. 
It may be welcomed by those students of accountancy, who are not deterred by 
its high price or the somewhat unattractive style in which it is written, but it 
seems doubtful whether it displays sufficient originality of approach to justify a 
further addition to the many existing books on the subject. 

f L. C. B. G. 


‘ 


DERECHO DE Socrepaprs Anonmmas (“ Law of Joint Stock Com- 
anies’’). By PRoFrssoz José Gmon Tesa, Professor of 
Mercantile Law at Valladolid University. [Valladolid : Faculty 

of Law, University of Valladolid. ] 


Tus work has arrived at a most important moment, and is of inestimable 
value to the practising Spanish jurist The moment is important because 
until 1951 virtually the whole of the fundamental law of Spain relating to 
Joint Stock Companies (“Sociedades Anonimas”) was contained in some 
twenty Articles of the Commercial Code. The patent inadequacy of the law 
in modern conditions gave rise to the promulgation of the comprehensive 
Spanish Law of Joint Stock Companies (“Ley de Sociedades Anonimas”) on 
July gi, 1951, and in May, 1952, Giron Tena produced his admirable work. 
In it the author deals at length with legal concepts which up to the time 
of the new law had no specific or detailed place in Spanish legislation, such 
as company promoting, auditors, amalgamations, reserves, increases and 
reductions of capital, consolidated accounts, and a host of other matters which 
came before average Spanish practitioners as a matter of law for the first 
time. He explains and comments on the 171 Articles of the Law and its 
Schedules in a clear and concise manner; and it is interesting to note that 
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in this connection he has been assisted by the comparative legislation of 
Great Britain, France, Germany, Switzerland and Italy. 

There are, of course, other excellent works recently published in Spain 
on the new Spanish company law, by eminent jurists such as Garrigues, Gay 
de Montella and Bergamo, and it is to the credit of these authors and to the 
credit of José Giron Tena that such full and detailed works should have 
been published at a time when there has been as yet no guldance from 
Spanish Supreme Court decisions or from any other source, except foreign 
law. Indeed, as occurs in Spain, it will be the work of Giron Tena and his 
fellow authors which will assist the courts in these new fields. 

RararL Vars. 
\ i 


Feeprric Wuram Marrano. By H. A. HOLLOND, D.8.0., 0.B.E., 
Selden Society, Annual Lecture, March 18, 1958. [London : 
Bernard Quaritch, 11, Grafton Street, W. 4s. net. ] 


Prorzssor Horrom, writing as one who knew Maitland and many of his friends 
and colleagues, gives a vivid impression of the personality of the most famous 
of English legal historians. The address is printed with a reproduction of a 
photograph of Maitland and a facsimile of a letter written by him during the 
last year of his life. 


A First Boor or Enaura Law. Second Edition. By O. Hoop 
PHILLIPS, M.A., B.C.L. [London: Sweet & Maxwell, Ltd. 1958. 
xxiv and 298 pp. 17s. 6d. net.] 


Tus edition incorporates references to more than twenty statutes passed since 
1948, some of the most important recent decislona and some new ideas, such 
as the suggestion that the standardisation of contracts leads ultimately to 
control of monopoles by the Government or public corporations. As this book 
is closely packed with information it cannot be claimed for it that it is as easily 
readable as other introductions to English law; but as regards accuracy and 
attention to detail it is unsurpassed by other books written for the same 


purpose. 
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THE CREATION OF CASE LAW 
UNDER THE 
NATIONAL INSURANCE AND NATIONAL INSURANCE 
(INDUSTRIAL INJURIES) AcTs * 


I ax afraid on,reflectién that to entitle the few observations that 
I shall make this evening a paper on ‘‘ the creation of case law 
under the National Insurance and National Insurance (Industrial 
Injuries) Acts’’ may be thought to be a little presumptuous, since 
it must be remembered that case law under those Acts is only in 
its infancy. The Acts, with a minor exception, came into effect 
on July 5, 1948, and five years is a very short time for building 
up a system of case law, the very essence of which is the gradual 
evolution of principles from the decision of individual cases. 

Administrators prefer to lay down principles in advance and 
thereafter to decide cases according to them, but lawyers declare 
that experience shows that the ordinary affairs of life are of such 
infinite variety that any system of rules built up in advance will 
be found to produce in their application to particular cases an 
unnecessary number of hard cases. They are not so foolish as to 
suggest that hard cases can be eliminated, but they claim that, 
if the rules to be applied are left flexible, while experience of the 
actual cases calling for decision is gained, it will be possible after 
a time to discern an underlying pattern in the reasons that have 
led the deciding tribunal to decide a particular case as it did. It © 
is, however, a prerequisite to the success of such a design that the 
deciding tribunals should all the time be seeking to recognise the 
basis of the reasoning which they themselves, or other like tri- 
bunals, have used in the past. 

It was thus that the use of precedent prew up. At first it led 
with the common law after the lapse of many years to undue tech- 
nicalfty and formalism and equity stepped in as a reminder that 
pure logic pressed too far might be unsuccessful as an instrument 
of justice and the ultimate fusion of law and equity gradually 


*A University of London ia] Lecture m Lew delivered at the London 
Bchool of Economics and Poloa] tical Science on October 27, 1953. 
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built in the hands of the courts of this country a system so accept-' 
able to the vast majority of the community for the dispensation 
of justice that the conception that the administration of justice, 
even in particular classes of cases, could properly be entrusted to 
anyone other than the judges was regarded with distaste. 

Administrative tribunals were, therefore, suspect and it was 
up to them to justify themselves in public estimation. This they. 
have done with, I regret to say, varying degrees of success. Some, 
no doubt, have been handicapped by the fact that government 
policy had necessarily to participate in their decisions. The tri- 
bunals under the National Insurance and National Insurance 
(Industrial Injuries) Acts have had the advantage that they did 
not suffer from that handicap. Their function was to determine 
questions relating to rights to benefit, according to the provisions 
of the relevant Acts and statutory instruments made under them, 
and into that function government policy did not enter. It had 
already entered, no doubt, into the Acts and regulations, but that 
had happened before the function of the statutory tribunals fell 
to be performed. 

Thus, the statutory tribunals under those Acts were called on 
to perform a judicial function, unhampered by government policy.. 
The Ministry of National Insurance administers the Acts, but the 
statutory tribunals stand outside as independent persons, who have 
to decide the rights of members of the public under those Acts, and 
the subject can complain to them if he thinks that he has not 
enjoyed those rights. 

Certain medical questions under the Industrial Injuries Acts 
fall far decision by medical boards and medical appeal tribunals on 
appeal.* Certain other matters under both Acts relating to insur- 
ability, the payment of contributions and kindred questions fall for 
decision by the Minister, though in practice he refers the question 
to a person appointed by him.’ 

Questions as to the right to benefit fall for decision by what I 
have called the statutory tribunals." I have used this term with 
this limited meaning for the purpose of convenience in the present 
paper, though the medical tribunals are, no doubt, equally entitled 
to the name. The primary decision is made by a local insurance 


ee a 1946, t. 98 (1) (0) and the N. T. ( (I. I.) 
(Prescribed Diseases) Regs., 1948 (B.I. 1948 No. 1871) 8 econd Schedule, 

(1), as amended by the N. I. (I. I.) (Presombed Diseases) Amendment 
Po. 2) Regs., 1049 (B.I. 1949 No. 1697). 

2 Bee, for example, the N. I. Act, 1946, s. 48 (1) and the N. I. (Determination of 
Claims and Questions) Begs., 1048 (8.I. 1948, No. 1144), reg. 2 (1) amd the 
N. I. (I. I.) Act, 1946, s. 86 (1) (a). 

a Beo iho N.I Act, 1048, Shee AaS i E EE ET 
T , 18, fered as amended by the Amend 

ye be 1081 and 1982 (8.1. ee No. 1908 and B.I. 1052, No. 1810) 
ana the IT: (I) ) Act, 1948, n. 88 (2) and ss. 49-50 and the N. I. @. I.) 
(Determination of Claims and Questions) Regs., 1948 (B.I. 1048, No. 1209), 
Parts DT and IV. 
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officer; there is a right of appeal to a local tribunal. The tribunal 
is called a “‘ local tribunal ” under the Insurance Acts and a “ local 
appeal tribunal ” under the Industrial Injuries Acts. They may be 
the same persons, but the relevant regulations as to procedure are 
slightly different and it is wise, therefore, to bear in mind that the 
difference exists. A local tribunal is not open to the public. A 
local appeal tribunal is. Before a local tribunal a claimant cannot 
be legally represented. Before a local appeal tribunal he can be 
with the leave of the chairman. The fact that a claimant cannot 
be legally represented before a local tribunal has been criticised 
in some quarters, but the vast number of cases to be dealt with has 
léd to the view that a more summary procedure is unavoidable, lest 
the whole machine be clogged and the determination of appeals 
relating to benefit unduly delayed. In order to get the matter 
in perspective it is wise to remember that there are an average of 
approximately 60,000 appeals to local tribunals under the National 
Insurance Acts decided in a year, apart from some 7,000 appeals 
under the Industrial Injuries Acts.‘ 

From the local tribunals and the local appeal tribunals there 
is an appeal to the Commissioner. Leave to appeal is required in 
many cases, including all cases under the Industrial Injuries Acts. 
There is a Commissioner and there are several Deputy Commis- 
sioners. The Deputy Commissioners are treated as manifestations of 
the Commissioner. Their decisions are equally final. They are all 
required to be barristers or (in Scotland) advocates of at least ten 
years’ standing.* They normally act alone. If it appears to the 
Commissioner, however, that a case raises a question of law of 
special difficulty, he may direct that three Commissioners shall 
act together to determine it. The decision of the majority is the 
decision of such a tribunal. 

Not every case involves an oral hearing. Some are dealt with 
on the papers. A claimant or the insurance officer (who seeks to 
justify the decision of the local insurance officer) may ask for a 
hearing and the Commissioner must grant the application, unless 
he decides, after considering the record of the case and the reasons 
put forward in the request for the hearing, that the appeal can 
properly be determined without a hearing. In practice, naturally, 
a hearing asked for is granted unless an appeal must manifestly 
fail and the admitted facts show it would be fruitless to have a 
hearing, or the points urged by the appellant are irrelevant, or the 
Commissioner, in view of the facts disclosed in the papers, intends 


4 The figures quoted m of the Ministry of N. I. covering the years 1950, 
1951 and 1952 (Cmd. , 8685 and 8882) show the followmg figures :— 
A and references under 
the N. I. the N. I. (1. I.) Acts 
1950 68,166 7,249 
1951. 55,108 7,491 


1952. 56,998 7,165 
5 See the N. I. Act, 1946, s. 48 (8) (o) and the N. I. (I. I.) Aot, 1946, s. 42 (1). 
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to decide in favour of the person asking for the hearing, or some 
other reason that would, the Commissioner believes, satisfy a 
reasonable person that to hold a hearing would be putting the 
person asking for it to trouble in vain. 

In appeals to the Commissioner claimants are entitled to be 
legally represented and frequently are. Im giving decisions the 
Commissioners always give their reasons and their decisions are 
always given in writing. 

I have given you this short reminder of the circumstances in 
which the need for e body of case law arose in connection with the 
decision of claims under the National Insurance Acts so that the 
background of the matter may be in your minds. Speaking as I 
am primarily, no doubt, to a body of lawyers, I do not think 
that I need to justify the use of precedents. With local insurance 
officers and local tribunals all over the country called upon to decide 
claims for benefit a uniform result in comparable cases is a manifest 
desideratum. No body of men, whether judges or other men, are 
likely to arrive at correct decisions in every case, indeed it may 
always remain a matter of controversy what was a correct decision 
in some cases, but at least uniformity of result in like cases can 
be aimed at and that is the justification for an appellate system 
which leaves the final decision in the last resort to as small a body 
of men as practicable, since a man is less liable to decide a similar 
case differently on two different occasions than two different men 
are. If, then, by tacit agreement what has been previously decided 
by the final court of appeal is accepted as a guide for the future 
that is part of the way towards the attainment of equal handed 
justice. 

Accordingly, selected decisions of the Commissioner or Deputy 
Commissioners, without distinguishing them, are reported for 
general guidance. They are purchasable at the Stationery Office 
and supplied to local tribunals, local appeal tribunals and local 
insurance officers. The decisions selected for report are those 
which, in the view of the Commissioner, will be of help in the 
decision of future cases. It is hoped in this way to avoid too vast 
and unwieldy a bulk of reported cases and yet at the same time to 
keep before any persons interested the knowledge of the basis on 
which the statutory tribunals are acting and may be expected to 
act in the future. 

With these few preliminary remarks I now turn to some obser- 
vations on the material that was already in existence to aid the 
Commissioners themselves in the formulation of their reasons. You 
will well understand that the Commissioners needed all the*help 
they could get from the past, for to give a reasoned decision in 
writing in every case and yet to remain consistent is no easy task, 
particularly when the matter involves consistency not only with 
your own past decisions, but those of your brethren. To attain 
that object the Commissioner and Deputy Commissioners read 


May 1954 THE CREATION OF CASE LAW 201 


copies of all the decisions of their brethren, except a few which 
turn solely on questions of fact or are simple applications of long 
established principles. 

The material available from the past, apart from the general 
Jaw, which inevitably has to be kept in mind, consisted, so far as 
unemployment benefit was concerned, of ‘* Selected decisions of the 
Umpire ” under the former Unemployment Insurance Acts. Under 
those Acts the appeal from an insurance officer had been, first, to 
a local Court of Referees (the counterpart of the present local tri- 
bunals) and from the Court of Referees to the Umpire or one of the 
Deputy Umpires (the counterparts of the Commissioner and the : 
Deputy Commissioners). In many cases the provisions of the 
National Insurance Acts and the regulations made under them used 
the same words as those already interpreted by the Umpire under 
the Unemployment Insurance Acts and the regulations made under 
them and it was, accordingly, prima facie reasonable to suppose that 
the legislating body by adopting the same words intended to effect 
what their former words had been held to mean by the competent 
authority. Accordingly, the Commissioners accepted the view that 
prima facie they would follow decisions of the Umpire, without 
binding themselves to do so in case it appeared that other con- 
siderations had now to be taken into account or for what appeared 
to them other good reason. My present point is that on many 
questions relating to unemployment insurance these decisions 
afforded a valuable source of information and a useful body of 
careful reasoning. 

So far as sickness benefit was concerned there were also a certain 
number of reported decisions of Referees under the former Health 
Insurance Acts. They were relatively few in number and for 
present purposes of relatively less importance. 

So far as widows’ pensions were concerned there wag a selection 
of decisions of the Referees under the Contributory Pensions Acts 
circulated amongst the Referees. These were also recorded in a 
Digest. They were not reported, a matter which personally I 
have always regretted, for I firmly believe that it is only fair to a 
tribunal whose decision is final that the public should have an 
opportunity of Judging for themselves how the tribunal is perform- 
ing its duties. I was in possession of the Digest and a number of 
these decisions as I happened to be a Referee before 1948. In order 
that the decisions of the Referees should be co-ordinated it had 
been agreed among them that cases which appeared to involve a 
new point of law should be referred to one or two of their number, 
calléd for convenience Senior Referees, and that the decisions in 
such cases should be accepted as precedents for guidance in future 
cases. I had been such a Referee. I was, therefore, conversant 
with these matters and, in so far as those decisions were relevant, 
was naturally able to place such material as I had at the disposal 
of my brother Commissioners. 
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So far ag retirement pensions were concerned, the decisions 
of the Referees under the Contributory Pensions Acts relating to 
old age pensions had little relevance on account of the change of 
basis on which retirement pensions were awarded. But, after the 
National Insurance Act had been passed in 1946 and before its main 
provisions came into operation in July, 1948, regulations had pro- 
vided for an increase in the rate of an old age pension under the 
Contributory Pensions Acts, if the recipient of the pension had 
retired from regular employment on or after September 80, 1946. 
The decision of the question whether a claimant had so retired had 
been left by those regulations to the Courts of Referees under the 
Unemployment Insurance Acts and on appeal from them to the 
Umpire or Deputy Umpires. Selected decisions of the Umpire on 
those questions had been published and have been most helpful. 

Finally, turning now to the Industrial Injuries Acts, which 
have replaced the Workmen’s Compensation Acts, there was, of 
course, the well-known body of decisions of the courts under those 
Acts. Though the Commissioners were not technically speaking 
bound by those decisions, the use of similar words on a number of 
occasions in the Industrial Injuries Acts led to the natural conclu- 
sion that prima facie it was intended by the legislature to effect 
the purpose which the courts had declared them to have effected 
by the use of the same words in the past. There was, however, 
this basic difference between the Commissioners and the Court of 
Appeal or the House of Lords, that that court and that House 
were bound by the decisions of fact of the county court judge, 
whereas the appeal to the Commissioner is a rehearing which com- 
pels the Commissioners to decide the facts as well as the law. Some 
of the difficulty in reconciling the decisions of the courts has been 
due to the limitation of their function named above. The facts and 
inferences of fact found by the county court judge had to be 
accepted, unless it was possible to say that as a matter of law he 
could not properly find the facts or draw the inferences which he 
did. Accordingly, even though the meaning of words in the Work- 
men’s Compensation Acts similar to words in the Industrial 
Injuries Aets had been very extensively canvassed by the courts 
and applied to all manner of situations, there remained many points 
at which the dividing line between success and failure of a claim 
was difficult to draw. The Commissioners have, accordingly, been 
engaged in trying to formulate for themselves what they conceive 
to be the true dividing line, making full use of the help that they 
can receive from a study of these cases. 

I now turn to some illustrations of the manner in which*case 
law has been built up. One of the earliest questions that arose for 
decision was what constituted good cause for delay in making a 
claim for benefit. By the National Insurance Act, 1946, s. 28 (3) 
it is enacted that regulations may provide for disqualifying a 
person for the receipt of any benefit if he fails to make his claim 
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therefor within the prescribed time and comparable provisions are 
to be found in the National Insurance (Industrial Injuries) Act, 
1946, s. 25 (1). 

The regulations in question enable the prescribed time to be 
extended if good cause for delay in making the claim is. proved. 
The expression used in the regulations under the Industrial Injuries 
Acts is “‘ reasonable cause,” but the Commissioner has decided that 
the two expressions have similar meanings. One of the first pleas 
made by claimants was that they were unaware of the time limits 
for claiming benefit. It was held, following decisions of the Umpire 
to whose decisions I have already made reference, that this was not 
good cause for delay.* It was said ‘‘ a claimant fails to show ‘ good 
cause’ by alleging that he was ignorant of the requirements of the 
statutes or regulations or of his rights and duties thereunder, 
because it is the duty of the claimant in this and in any other 
case, if he is in ignorance or doubt, to make inquiry of those persons 
who are competent to give official information and instruction.” 

Some local tribunals have spoken of the matter as if the basis 
of the decision was that a person is deemed to know the law or that 
ignorance of the law is no excuse. That, however, is not the basis 
of the decision. The principle that ignorance of the law is no 
excuse has been said to apply only in criminal cases. As it has 
been recently put by the Commissioner, ignorance of the require- 
ments of the statutes and regulations is not good cause for delay 
because ‘‘ persons who do not know their rights under the National 
Insurance Act, 1946, or what they have to do to obtain them, are 
expected to make reasonable inquiries to ascertain the true pogi- 
tion. If they do not, it is impossible that they should know.”’’ 
It was early pointed out, however, that the reason for the failure 
to inquire must be taken into account. Thus, where a man was 
so seriously ill that he could not reasonably be expected to make 
such inquiries, that is good cause and, again, where a claimant 
believed on reasonable grounds, having regard to the instructions 
which he had received from his employers, a government depart- 
ment, that they were submitting a claim on his behalf, that was 
held to be good cause for delay.’ 

Many other instances might be quoted, but: a principle was 
emerging and the Commissioner expressed it thus: ‘* good cause ’”’ 
means ‘*‘ some fact which, having regard to all the arcumstances 
(including the claimant’s state of health and the information which 
he had received and that which he might have obtained) would 
probébly have caused a reasonable person of his age and experience 
to act (or fail to act) as the claimant did.” ° 


* Decision C.W.8. 8/48. 
T Decision R.(G ) 8/53. 
$ Decision 0.8. 80/49. See also Decision C.8. 100/49. 
* Decision 0.8. 871/49. 
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Two basic questions came up for decision after these appeals 
had been running for some time. Objection was taken by a claimant 
to the receipt by a local tribunal of hearsay evidence. The tribunals 
under the Insurance Acts, although they perform a judicial function, 
are not courts of law and are not, therefore, bound by the rules of 
evidence. If an attempt had been made to insist on complance 
with them much injustice would be done. There is no power to 
subpoena witnesses and, accordingly, if written communications 
could not be received for the purpose of proving facts stated in them 
many cases would have to be decided without essential information 
being before the tribunal. So, too, a witness who is willing to attend 
may be the only means of ascertaining any information at all on a 
subject as to which he has made inquiries but has no personal know- 
ledge. On the other hand, it was pointed out in the decision which 
decided the admissibility of hearsay evidence 1° that the value of 
evidence which would be inadmissible in a court of law must be 
carefully considered and such evidence may be of very little weight. 
The question at issue was whether an injury had occurred by reason 
of the claimant and another led skylarking, and the evidence of a 
representative of the employers that the other lad had admitted 
they were skylarking had to be put against the fact that the other 
lad had attended as a witness and had persisted in denying that he 
had made any such admission. Various possible explanations were 
open. It might be that the other lad had blurted out the truth. On 
the other hand, it might be that to exculpate himself from his care- 
lessness in throwing on to the claimant’s head a piece of scrap metal, 
which it was his duty to throw up to a pan, he had sought at first 
to blame the claimant for throwing scrap metal at him. It was 
thus shown that, apart from possible misunderstandings or 
inaccuracy of recollection on the part of the employers’ representa- 
tive, the accuracy of that witness’s evidence was not necessarily 
inconsistent with the claimant’s story being truthful and that it was 
primarily on the credibility of the claimant’s evidence that the 
success or failure of his claim must depend. This case happened to 
be a case under the National Insurance (Industrial Injuries) Act, 
but the same principle was applied under the Insurance Act in 
Decision R(G)1/851. 

The other basic question which arose 1! was ‘*‘ what constitutes 
proof of a fact.” There we had the assistance of the highest 
authority, and the Commissioner quoted the observations of Lord 
Birkenhead (then Lord Chancellor) in Lancaster v. Blackwell 
Colliery Co.* He said “‘if the facts which are proved give rise to 
conflicting inferences of equal degrees of probability, so that the 
choice between them is a mere matter of conjecture, then of course 
the applicant fails to prove his case,.... But where the known 


Mar 1954 THE CREATION OF CASE LAW 205 


facts are not equally consistent, where there is ground for comparing 
and balancing probabilities as to their respective value, and where 
a reasonable man might hold that the more probable conclusion is 
that for which the applicant contends, then the arbitrator is justified 
in drawing an inference in his favour.” 

By the National Insurance (Industrial Injuries) Act, 1946, 
5. 7 (4) an accident arising in the course of an insured person’s 
employment shall be deemed, in the absence of evidence to the 
contrary, also to have arisen out of that employment. It is to be 
noted that the words used are ‘‘in the absence of evidence to the 
contrary ” not ‘‘ unless the contrary is proved ” and, accordingly, 
it was held™ that the presumption arose only when there was 
nothing in the known circumstances from which it could reasonably 
be inferred that the accident did not arise out of the employment. 
If the relevant facts were known, the question fell for decision 
according to the ordinary principles on which a fact can be held to 
be proved as above. In the case dealt with in the decision in which 
this was explained, although the presumption did not help the 
claimant, the injury was held to have been caused by accident 
arising out of and in the course of the claimant’s employment. She 
was a canteen assistant and while in the kitchen of the canteen 
turning off a tap, after filling a tea jug, she was bitten by acat. The 
cat was in the habit of coming into the kitchen and was fed by the 
workers. The case was held to fall within the principle laid down 
by Russell L.J. in Lawrence v. George Matthews (1924), Ltd. 
‘í if the accident has occurred to a workman by reason of the employ- 
ment bringing about his presence at the particular spot and so 
exposing him to a danger which in fact is proved to exist at that 
particular spot, then the accident arises out of the employment.’’ 
‘‘The danger,” it was said, *‘ of being bitten by a cat is proved to 
have existed in the kitchen where the claimant was by reason of her 
employment having brought her there, and, accordingly, it is correct 
to say that the accident arose out of her employment.”’ 

In a later case 1" it was emphasised that the presumption arose 
only if the accident has been shown to have arisen in the course of 
the employment. Thus, in a case where there was:no evidence that 
when the claimant’s accident occurred he was doing anything which 
he was employed to do or anything incidental thereto, and since 
there was some evidence that he had made a jocular remark to a 
fellow employee from the top of the wall where he received his 
injury, it was held that he had failed to prove that the accident arose 
in the course of his employment and the presumption did not arise. 

@n the other hand, there is a presumption against suicide (com- 
pare, for example, the reference by Farwell L.J. to this in Bender 
v. Owners of 8.8. Zent [1909] 2 K.B. 41 at p. 45) and it follows that 


13 Decision C.I. 8/49. 
14 9] B.W.O0.0. 345 at p. 885. 
15 Decision O.I. 47/49. 
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a sailor drowned at sea whose dependants might have failed to prove 
under the former Workmen’s Compensation Acts that the accident 
arose out of his employment, because there was no evidence as to 
the circumstances of his going overboard, might well succeed with 
the aid of the presumption under section 7 (4) because the members 
of a ship’s company while at sea are prima facie continuously in the 
course of their employment.** 

Now to turn to a different topic. Although it had been decided 
in Dickinson v. ‘* Barmak,” Ltd. (1908) 124 L.T.News. 408 that 
the employment of commercial travellers extended from the time 
they leave home to commence their duties until they get back 
again, this view was shown to be mistaken in the case of Dunntng 
v. Binding 25 B.W.C.C. 861 and 655 and the Court of Appeal 
decided in that case that commercial travellers were not in a special 
class, but that the test to be applied to them, as to other persons, 
was that laid down in St. Helens Colliery Co., Ltd. v. Hewitson 
[1924] A.C. 59, namely: did the accident happen when the workman 
was doing something in discharge of a duty to his employer, directly 
or indirectly imposed upon him by his contract of employment? 

In the case of a commercial traveller it may be relatively easy to 
make up one’s mind whether he is at a particular time in the course 
of his employment, but there are many occupations where the 
question whether a person is travelling to work or on work is very 
difficult to decide. It is well recognised that a clerk going to his 
office from hig home or a workman going to his factory is not in the 
course of his employment. He is travelling to work. So, in Lye v. 
British and Argentine Meat Company (1988), Lid. (20 B.W.C.C. 
841), the court held that an errand boy, sent by his employer to 
carry goods to a customer and told that he might go home to tea 
after delivering them, but after tea must call on another customer 
to take an order before returning to his employer’s shop, was not 
in the course of his employment while returning from his home to 
the customer on whom he had to call. His work did not recom- 
mence until he reached that customer’s house. 

But what about a roadman employed by a county council who 
had to provide himself with a bicycle and fell off while riding home 
from the place where he had been working? It was held in a com- 
missioner’s decision that he was not in the course of his employment 
when the accident happened. He was using his bicycle for his own 
purposes and not for his employer’s purposes.*’ 

Then there was the case of a tubular scaffolder who often had to 
work at a number of different sites in the course of the same day. 
He agreed with his employers that he should buy a motorcycle and 
ride it from site to site, his employers paying him 8s. a day for 
travelling time and petrol. The scaffolder had been killed when 


16 Decision 0.8.1. 38/50. 
17 Decimon O.I. 88/50. 
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riding from his home to the first site at which he had to work. His 
claim failed and it was said ‘‘ the course of employment normally 
begins when the employee reaches the place of work; to extend it to 
the journey to and from work it must be shown that in travelling 
by the particular method and route and at the particular time the 
employee was fulfilling an express or implied term of his contract 
of service.” ** 

Another way of putting the same thing is to say ‘* a person is in 
the course of his employment only while doing something which he 
is under an obligation (express or implied) to his employers to do or 
something incidental thereto,’’’* so long as the expression “ inci- 
dental thereto ” is not given too wide a meaning. An interesting 
case arose in connection with a booking clerk employed by a firm 
of travel agents who was sent by his employers with an organised 
tour on an educational visit abroad to improve his knowledge of 
travel conditions. The party arrived back at an English port and 
dispersed. While waiting for a train home the clerk had a meal in a 
hotel and was Injured. He was held not to be in the course of his 
employment when the accident happened.*° The Commissioner in 
the course of his decision referred to a previous case of a stove erector 
who had been sent by his employers to a distant town and had been 
injured while having a meal on arrival there before going to erect 
the stove. He had been held to be in the course of his employment 
not, as the Commissioner explained, because the taking of a meal 
is in itself neceasarily incidental to a man’s employment but because 
in the case of a man sent to a distant place by his employers it is 
incidental to the performance of his duty that he should take a meal 
on the way, or, put in another way, the fact that he takes a meal 
on the way does not of itself break the continuity of the employ- 
ment. Applying that to the facts in the booking clerk’s case the 
Commissioner said “it would follow that, if it could be accepted 
in the present case that the claimant was still performing bis. duty 
to his employers to travel on this educational tour, the fact that he 
was taking a meal would not necessarily cause a break in the con- 
tinuity of his employment; thus it would not cause such a break, if 
he were having it as a member of the party with the other members. 
I do not mean by that that the claimant was necessarily continuously 
in the course of his employment throughout the tour. Whether he 
was 80 or not would depend upon whether what he was doing was 
expressly or impliedly what he was required by his employers to do 
or something incidental to the performance of that duty. It would 
not mean, for example, that while he was enjoying some free time 
on hi$ own visiting, say, the theatre, the continuity of his employ- 
ment would continue. The difficulty, however, in the claimant’s way 
in the present case is that at the time when the accident which he 


18 Decision R(I) 9/81. 
1® Decision R(I) 92/61. 
320 Decision R(I) 2/88. 


208 THE MODERN LAW REVIEW Vor. 17 


suffered occurred the organised party with which he had been sent 
for educational purposes had dispersed. Thereafter, the claimant 
was free to go where he would and, though I do not doubt that in the 
circumstances of his case his desire was merely to get home as soon 
ag- possible, he was no longer under any obligation to his employers 
to travel in any particular way or at any particular time or for any 
particular purpose; he had become for the time being his own 
master.’” 

An illustration of an attempt by the Commissioners to follow 
what they believed to be the trend of recent Workmen’s Compensa- 
tion cases beyond the stage which that trend had reached in 1948 
may be found in Decision C.I. 28/49 which relates to an accident 
to a colliery worker while leaving a pit bath. The claimant was 
not under an obligation to use the pit baths, but the Commissioner 
held that the use of them was an incident of such employment and 
an accident arising as a result of their use was an accident arising 
out of and in the course of the workman’s employment. While 
leaving the pit bath the claimant it was held had not yet “ dis- 
entangled himself from his employment.” This was going beyond 
the test of duty to the employer laid down in St. Helens Colliery 
Co., Ltd. v. Hewitson [1924] A.C. 59, if the word “‘ duty ”’ is under- 
stood in its literal sense, but the Commissioner was encouraged to a 
wider view of the matter by, for example, the decision of the House 
of Lords in Weaver v. Tredegar Iron & Coal Co., Ltd. [1940] A.C. 
955, where Lord Maugham found himself in a mmority when apply- 
ing the Hewitson test literally. As Lord Atkin pointed out in 
W eaver’s case at p. 966, *‘ it is well settled that a man injured while 
taking refreshment on the premises at a permitted hour... is in 
the course of his employment. It is a wide use of language that 
permits one to say that in those cases he is doing something in dis- 
charge of a duty to his employer imposed upon him by his contract 
of service’ even if you add the words ‘ directly or indirectly ’.’’ 
And Lord Wright said at p. 977, *‘ he” (the workman) “ had not 
become an ordinary member of the public or disentangled himself 
from his employment.” The Commissioner referred to section 17 (1) 
of the Mining Industry Act, 1926, which provides that ‘‘ it shall be 
the duty of the miners’ welfare committee to secure as far as reason- 
ably practicable the provision at all coal mines, to the satisfaction 
of the committee, of accommodation and facilities for workmen 
taking baths and drying clothes.” In taking a pit bath the Com- 
missioner said the workman “‘ was doing something incidental to his 
employment and when leaving the baths was still doing something 
incidental to it. Viewing the matter from a somewhat different 
angle I think it may fairly be said that the use of the baths was an 
incident of his departure from his employers’ premises in pursuance 
of his duty to leave the premises on the conclusion of his work.” 
(This was contrary to the decision in Gaskill v. St. Helens Colliery 
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Co., Ltd. (1984) 27 B.W.C.C. 82, which applied Hewitson’s case 
literally.) i 

A case which may interest students of international law arose 
when a claimant, a member of the Kroo tribe who inhabit Sierra 
Leone, claimed a widow’s pension as the widow of a man, also a 
member of that tribe, with whom she had gone through a ceremony 
of marriage according to native law and custom. The custom of 
the Kroo people permitted polygamy, so that the man in question 
was entitled to take one or more wives in addition to the claimant, 
although he had not availed himself of that privilege. It was no 
doubt true to say that the lew loci celebrationis had been complied 
with and that the law of the domicile of the parties to the ceremony 
of marriage did not prohibit polygamy, but the Commissioners 
(sitting ag a tribunal of three) decided that that did not prove that 
the claimant was the man’s “‘ widow ” in the sense in which that 
word was used in the National Insurance Act, 1046. Having regard 
to the terms and objects of that Act, they were of opinion that 
«widow ” in that Act meant a woman who was before her husband’s 
death married to him by a marriage in the sense in which that term 
ig used in the law of Great Britain, that is to say, “‘ the voluntary 
union for life of one man and one woman to the exclusion of all 
others.” They also held that the fact that the man with whom the 
claimant had gone through a ceremony of marriage had not exer- 
cised his right to take a second wife did not affect the matter. 
“« According to the ordinary usage of language ” they said “‘ whether 
a woman has the status of wife or widow depends upon the 
reciprocal obligations imposed by the ceremony by which she was 
united to her husband and upon which she relies as her marriage. . 
It is impossible to suppose that the legislature meant that the 
woman’s right to the status of wife or widow for the purposes of 
section 17 or any other provisions of the Act should depend, not 
upon the nature of her ‘ marriage’ but upon whether her husband 
had exercised the rights conferred upon him by the ‘ marriage.’ ’’ ** 

I have concentrated in these few observations on questions of, 
I hope, general interest, but it must not-be supposed-that the major 
part of the Commissioner’s time is engaged on the solution of prob- 
lems arising in relation to matters of such wide application. A 
considerable number of their decisions are concerned with finding a 
way through the intricacies of the regulations under the Acts, and 
with the solution of technical problems. Thus, for example, under 
the Industrial Injuries Acts there are what are known as “* pre- 
scribed diseases,” that is to say, diseases which if contracted are 
presumed in certain cases to be due to the nature of a man’s employ- 
ment and, therefore, qualify him for benefits under those Acts. 
Those diseases are prescribed only in relation to certain groups of 
persons, namely, those employed in occupations thought to involve 


a1 Decision B.(G.) 18/52. 
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exposure to the risk of contracting the disease. These occupations 
are described in the National Insurance (Industrial Injuries) (Pre- 
scribed Diseases) Regulations, 1948 [S.I. 1948, No. 1871], as 
amended from time to time. In order to determine whether a 
claimant was engaged in a relevant occupation it is frequently 
necessary to acquire a close appreciation of the work which he was 
doing. Thus, for example, pneumoconiosis (a disease which 
embraces silicosis and kindred diseases) is prescribed in relation to 
a man engaged in an occupation (a) involving the working or hand- 
ling of quartz, quartzite, ganister, sandstone, gritstone or chert (but 
not natural sand or rotten rock) or a dry deposit or a dry residue of 
silica or dried quartzoze sand or any dry admixture containing such 
materials or (b) involving substantial exposure to the dust arising 
from such operations. When is quartzoze sand dried quartzoze sand 
in the sense there used? What is an admixture? Does it include 
a chemical combination containing these materials? If not, does it 
matter that the particles are compacted and not loose? Again, 
pneumoconiosis is prescribed in relation to a man engaged in the 
occupation of moulding iron castings with the use of siliceous 
materials as a parting powder or facing powder. What are siliceous 
materials in this context? Silica is one of the commonest substances 
in nature and a line hag to be drawn somewhere. Is the facing sand 
used in some types of moulding, and which is different in composi- 
tion from the backing sand, the same thing as facing powder? 

All these problems have had to be decided by the Commissioners. 
They involve very technical matters and no useful decisions could 
be reached without taking careful steps to understand what one was 
talking about. Much evidence has had to be heard on such matters 
and decisions relating to these questions are reported for the 
guidance of local appeal tribunals and others. 

Sometimes the evidence has had to be of a highly technical 
character. Perhaps the high-water mark wag reached when the 
Commissioner had to decide whether beta naphthylamine was an 
amido-derivative of benzene or of a homologue of benzene. Did an 
amido-derivative include an amino-derivative since chemists had 
used the former term loosely until recent years? Was a homologue 
to be interpreted in the strict sense of a derivative reached by the 
addition of one or more CH, groupa? This case involved as is 
obvious an appreciation of the chemical structure of a particle of 
beta naphthylamine, as well as many other technical matters.?? 

I refer to these matters merely to show that the work of the 
statutory authorities under the Insurance Acts leaves plenty of 
scope for building a body of case law, for how could local insurance 
officers or local tribunals throughout the country be expected to 
arrive at similar decisions in like cases without the assistance of a 


co-ordinating appellate tribunal? Anonn ana 
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*w.0., Q.0.; Deputy Insurance Commissioner. 


LEARNER’S LICENCE 


To simple and bemused travellers brief directions may sometimes 
be as useful as detailed descriptions of the ground that has been 
traversed and of the way ahead. To such travellera the following 
directions are offered by one of their company. Those who prefer 
a survey to a signpost must seek it elsewhere.’ 


Introduction . 

1. A new interest, if it is to be capable as such of affecting 
third parties acquiring land, must be an interest in land—e right 
in rem. The mere recognition of the existence of a new right does 
not necessarily have this consequence. It may merely be recognised 
as a right in personam. 

2. Rights exist in law and in equity. Any new right, if it owes 
its creation or recognition as a right in land to judicial decision, 
must be equitable. The categories of legal rights in land are closed 
by L.P.A., 1925, s. 1 (1) (2) and (8), but there is no insuperable 
difficulty in the way of the creation by the courts of new equitable 
rights in land, though the proviso to L. P. A., 1925, s. 4 (1) does 
present some difficulty. 

8. Neither 1 nor 2 above has any application to rights created 
by statute, which may fall within the traditional classes, or may 
be of an anomalous nature. The right of the “ statutory tenant ”’ 
is but one example of the latter type (see 18 below). 

4. The same situation can give rise to rights tn rem and to 
rights in personam. In either case some or all of the rights may 
be legal, or some or all of them may be equitable. 

5. Just as all the rights arising from one transaction need not ` 
have the same character, so they need not be coextensive. The 
legal and equitable rights may not be coterminous; the rights in 
rem need not be of the same duration as the rights in personam. 

Compare: (a) As to options to purchase: so far as the option 
creates an interest in land it is limited by the perpetuity rule, so 
1 Among the principal articles ee ee a a e are: 

' What 1s a Licence?" by H. W. R. Wade, 64 L.Q.R. 57; “ Licences and 
Third Parties,” H. W. R. Wade, 6 L.Q.R. cage “The Deserted Wife's 
Bight to Occupy Matrimonial Home, ”' gage ee RB. E. Megarry, 68 L.Q.R. 879; 


sessors,’’ by Professor À. Hargreaves, 69 L.Q.R ; 
“A New Equitable intonat in Lana,” by G O i L.R. 1; 
‘ Interests and Ologs,’’ by Professor G ; Can. Bar 
1004; “D the Licence,’’ by O. E. Marshall E Scammell, 81 
Can. Rev. 847; "The Nature and res of Pi E. O. Walford, 


by Professor F. R. Crane, 16 Conv ee re). 8. ‘* Possession and the 
Licance to Occupy Land,” by D. Pollock, 16 Conveyancer (x.8. 488. In the 
presence of this wealth of learned writing little originality can be claimed for 
what follows save comparative brevity. 
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far as it creates pure contractual rights, rights tn personan, it is not 
so limited. Woodall v. Clifton [1905] 2 Ch. 257; Hutton v. 
Watling [1948] Ch. 26. 

(b) As to agreements for a lease: the agreement coupled with 
the fact of taking possession can give rise to (i) purely contractual 
rights; (ii) to a legal right in rem—e term from year to year; 
(iii) an equitable right tn rem—a term for the agreed period. Here 
the purchaser may be affected by the equitable rights tn rem, not 
by the legal rights in personam. The legal and equitable rights 
in rem are different in extent. 

6. The enforcement of equitable rights in rem depends upon 
notice. The question of notice is regulated either by the provisions 
of the L. C. A., 1925, or L. R. A., 1925 (where applicable), or 
elsewhere by general equitable rules. 

7. The classification of the effect of the parties’ arrangements 
is a matter for the courts. The words used by the parties are not 
conclusive.. Compare: Wells v. Kingston-upon-Hull (1875) L.R. 10 
C.P. 402; Milmo v. Carreras [1946] K.B. 806; Wright v. McAdam 
[1949] 2 K.B. 744; Buck v. Howarth [1947] 1 All E.R. 842. 

8. A major reform in English land law was worked by the 


property legislation of 1925. 


Lease and Licence: The Background : 

9. A licence is in origin a contractual or personal right. Thomas 
v. Sorrell (1678) Vaughan 890.7 In suitable cases the rights it 
confers can be enforced by decrees of specific performance or injunc- 
tion. Millennium Productions, Lid. v. Winter Garden Theatre, 
Ltd. [1948] A.C. 178. 

10. The availability of these remedies does not necessarily con- 
vert the right of the licensee into a right tn rem. Compare: Hutton 
v. Watling [1948] Ch. 26, where specific performance was available 
precisely because the right was in personam. 

11. At common law exclusive possession is essential for the 
creation of a tenancy, and, conversely, where exclusive possession is 
conferred a tenancy of some sort necessarily results even if it be 
merely a tenancy at will or at sufferance.* Doe d. Thompson v. 
Thompson (1887) 6 A. & E. 721, and compare Partridge v. Bere 
(1822) 5 B. and Ald. 604 as to mortgagors. 


2 See '‘ What is a Licence?’ by H. W. R. Wade, 64 L.Q.R. 87. 

3 Not all licances are thus enforceable: Thompson v. Park [1044] K.B. 408. It 
is not clear if the new interest 1s only claimed where they are. See 16 M.L.R. 
at pp. 8-2. 

4 Bee ‘‘ Licensed Possessors,’’ by Professor A. D. Hargreaves, 69 L.Q.R. 488. 
Contrast 16 Conveyanoer 928. It is here assumed that tenancies at will still 
er law: see Wolstenholme and Cherry, Conveyancing Statutes, Vol. 1, 
P- . 
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Licences with eaclusive possession 

12. Hence, if a ““licence’? confers exclusive possession then & 
tenancy—a legal right in rem—will necessarily arise. The descrip- 
tion as ‘a licence ” cannot prevent this result (7 above). A third 
party acquiring the land must be affected by this right, but if the 
tenancy be at will he can terminate it (subject to any general rules, 
such as the Rent Restriction Acts). The tenancy need not neces- 
sarily be at will. Jf the duration of the licence is less than three 
years, a legal term for that period will result (L. P. A., 19265, s. 52). 
Otherwise the situation is similar to any other where there is an 
informal grant of an interest in land. 

18. In addition to this legal right other rights may arise from 
the same transaction, which need not be of the same nature or 
duration (5 above). Thus, if the ‘‘licence’’ term is over three 
years an equitable term may arise of like duration, which will, if 
registered as a Land Charge Class C. (iv), bind a purchaser. If 
unregistered, a purchaser will be unaffected except by the legal 
tenancy, whether at will or for a greater period if rent has been 
paid. If the land is registered the situation is as in 84 below. 

14. On particular facts an alternative to the situation in 18 may 
arise. There may be merely a tenancy at will at law coupled with 
a contractual obligation on one party not to exercise the power of 
determination. There is nothing inconsistent in this (see 5 above). 
In this case, while the legal right in rem could affect a purchaser, 
the contractual obligation not to exercise the power to determine 
could not, the burden of a contract being unassignable. This situa- 
tion could arise where the construction of the so-called ‘“‘ licence ”’ 
as an agreement for a term was impoassible.* 

15. The result in 12, 18, and 14 would be invalidated if it could 
be shown that the cases demonstrate that a licence can exist in its 
own right as an interest in land, and that the results of the cases 
are not attributable to the doctrines in 11 and 12 above. This does 
not appear to be so (see 18-21 below), but if it were, in so far as 
licence and lease would then cover much the same ground, confusion 
must arise. i 


Licences not giving ewclusive possession 

16. If the licence does not confer exclusive possession no tenancy 
can arise (11 above). The only possibilities of such a licence creating 
an interest in land are (a) if the licence could be construed as a grant 
of an easement, provided that the nature of the user of the land 
allows this (22 below), and the other requisites for a valid easement 
are present. If the licence can be construed as an informal grant of 
an easement then again, as in 18 above, registration under the 
L. C. A., 1925, will be necessary to bind a purchaser. (b) If the 
licence cannot be so construed then, since the licence falls outside 


s Bee 60 L.Q.R. 475; contrast 16 Conveyancer 823. 
Vor. 17 14 
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any existing category of legal or equitable rights in land, it can only 
exist as a right in land if a new equitable right has been recognised. 


The new right on the cases 

17. The existence of such an equitable right is claimed * and 
denied.’ 

18. The mark of a right in land—a right tn rem—is its enforce- 
ability against third parties because it attaches to a thing. The 
modern cases relied on to support the new right are Old Gates 
Estates, Ltd. v. Alewander [1950] 1 K.B. 811; Errington v. Erring- 
ton [1952] 1 K.B. 290; Bendall v. McWhéirter [1952] 1 All E.R. 
1807; Foster v. Robinson [1951] 1 K.B. 149; Ferns v. Weaven 
[1952] 2 All E.R. 288; Cobb v. Lane [1952] 1 All E.R. 1199; 
Street v. Denham [1954] 1 All E.R. 582, and perhaps Barclays 
Bank, Ltd. v. Bird [1954] 2 W.L.R. 819. Among older cases are 
Plimmer v. Mayor of Wellington (1884) 9 App.Cas. 699; ‘Beaufort 
v. Patrick (1858) 17 Beav. 60; Ramsden v. Dyson (1866) L.R. 1 
H.L. 129; Rochdale Canal Co. v. King (1858) 16 Beav. 680; Dilkoyn 
v. Llewellyn (1862) 4 De G. F. and J. 517. Of these: Old Gates 
Estates, Ltd. v. Alewander is concerned with a statutory tenancy 
the nature of which is peculiar (see Brown v. Min. of Housing and 
Local Government [1958] 1 W.L.R. 1870) and can at best be an 
unsafe foundation for general propositions.* In Errington’s case 
the legal estate, against which the rights were asserted was still 
apparently vested in the personal representatives of the licensor who 
had held that estate. Since these representatives would have been 
affected even by mere contractual obligations of their testator, there 
cannot be said to be any true third party in the case who was held 
bound by a right in rem. A somewhat similar objection holds for 
Bendall v. McWhirter, which, as an authority for any general 
proposition, is vitiated by the peculiar position of a trustee in 
bankruptcy. In Ferris v. Weaven the absence of a genuine intent 
to buy was so apparent that little reliance can be placed on it where 
that element is present. Indeed there was scarcely transfer of 
ownership in a real sense in that case. The same objections apply 
to Street v. Denham. Moreover the result in Errington’s case as in 
Foster v. Robinson, is reconcilable with older doctrines. Cobb v. 
Lane is open to the objection that it is inconsistent with authority 
binding on the Court of Appeal, and is founded upon cases which 
are themselves open to attack.” Among the older cases Beaufort 
v. Patrick is explicable on other grounds, there being an appropria- 
tion, or sale of the land, of which the third party had notice. 
Dilwyn v. Llewellyn is similarly concerned with the transfer of a 


€16M.L.R. L 

T 68 L.Q.R 887. 

t Bee “' Courts and the Introduction of New Doctrines," by R. E. Megarry, 
67 L.Q.B. 505. 

* 09 L.Q.B. 466 
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legal estate. So also can Rochdale Canal Co. v. King and Clayton 
v. Ramsden be construed as concerned with traditional interests 
in land. 

19. Against these can be ranged (a) the old authorities asserting 
the personal nature of a licence particularly in recent years, King 
v. David Allen and Sons [1916] 2 A.C. 54, and Clore v, Theatrical 
Properties, Lid. [1986] 8 All E.R. 488; (b) the dicta or decisions 
to that effect in modern cases which conflict with those referred to 
in 18 above such as Hole v. Cuzen [1958] 1 All E.R. 87; Thompson 
v. Earthy [1951] 2 K.B. 596; R. v. Twickenham Rent Tribunal, 
ew p. Dunn [1958] 8 W.L.R. 517, and, it seems, Lloyds Bank, Ltd. 
v. Trustees of the property of O., a Bankrupt [1958] 1 W.L.R. 
1460; further even in Errington v. Errington [1952] 1 K.B. 290 
at 296 and Cobb v. Lane [1952] 1 All E.R. 1199 at 1202 there are 
denials that the rights there recognised were rights in land. 

20. Further to the extent that the new status of licences is 
dependent upon cases involving the deserted wife, those cases can ' 
be only an unsafe foundation since it is not clear that her right 
is that of a licensee. Compare Bendall v. McWhirter [1952] 1 
All E.R. 1811, per Denning L.J., ‘‘She is, therefore, only a 
licensee . . . her occupation is comparablé with that of the con-. 
tractual licensee’? with Old Gates Estates, Lid. v. Alewander 
[1949] 2 All E.R. 825, per Denning L.J., ‘‘ the wife is not the 
sub-tenant or licensee of the husband.” Moreover, the authority 
of these cases’as supporting general propositions of law is weakened 
in so far as they depend upon the peculiarities of the Rent Acts 
or of the position of husband and wife in respect of tortious 
actions under the M. W. P. A. (see 18 above and R. v. Tuacken- 
ham Rent Tribunal, ew p. Dunn (supra) ). 


The new right on princtple 

21. If the cases are ambiguous and conflicting and the right 
of the licensee is not yet clearly established as a right tn rem, it 
is permissible to consider the desirability of that result. Here a 
distinction should be made between contractual licences and the 
right of the deserted spouse. 


Contractual Licences 

22. As to the former it can be said: (a) that the law must 
recognise new rights to meet the needs of a modern society; (b) that 
whereas, on the one hand, exclusive possession is a prerequisite 
for a tenancy, on the other, lesser rights may yet be too extensive 
to allow a right to exist as an easement (Copeland v. Greenhalf 
[1952] Ch. 488) and hence that it is desirable that a new inter- 
mediate class of rights, possibly freed from the other limitations 
of easements, should be recognised, as in the past restrictive 
covenants were so recognised. 
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28. Against this it may be said: (a) modern society, a society 
of small property holders, requires cheap and easy conveyancing. 
If new rights can exist which are not easily ascertainable convey- 
ancing will be neither cheap nor easy, and the essential services of 
building societies more difficult or more costly to obtain (see per 
Harman J. [1954] 2 W.L.R. at 822). (b) That the 1925 legislation 
marked a major reform by (as a general rule) making rights not 
apparent on inspection dependent upon registration for their enforce- 
ability against third parties or else overreachable. Hence (i) that 
further exceptions to these simplifying principles should not be 
readily admitted, (ii) possession as a means of notice has greatly . 
diminished in importance (compare Coventry Permanent B/S v. 
Jones [1951] 1 All E.R. 901), and thus cases such as Hunt v. Luck 
[1902] 1 Ch. 428,?° lose much of their significance; the background 
against which they were decided has been altered. (c) In the case of 
the varied rights capable of existing as licences, possession itself can 
often be little warning of their existence (and compare 28 below). 
(d) That the admission of new rights inconsistent with former prin- 
ciples is likely to provoke more difficulties than will be solved by 
that admission. (e) The recent run of cases do not show any situa- 
tion, incapable of being satisfactorily met on existing principles, and 
urgently calling for the development of a new right. (f) In so far 
as the contractual licence confers exclusive possession there is no 
need for, and indeed (without creating undue confusion) no room 
for, a new right (see 12 and 18 above). The issue is of great 
importance therefore only where exclusive possession is not given, 
and even there the cases do not demonstrate any inadequacy of 
existing rights such as requires urgent redress. 

24. But if a contractual licence is. recognised as a right in land 
then it appears to follow that such rights would be capable of 
falling within Land Charges Class D (iii). What is here important 
_ is what the words of the statute are capable of including as they 
stand, and not what the draftsman may have had in mind. (Com- 
pare Garner v. Burr [1950] 2 All E.R. 688.)** A possible alter- 
native—Class C (iii}—must it seems be ruled out as being more 
appropriate to charges securing sums of money. The decision in 
Lewisham B. C. v. Malone [1948] 1 K.B. 50, does not decide this 
issue since that case is only concerned with the peculiarities of 
war-time requisitioning as creating special statutory rights (see 
8 above). 

25. Hence a rejoinder to 28 could be that the objections in 22 
are largely met, if registration is thus possible, since (a) to be 
valid as a contract the rights created must be certain and intelli- 
gible (British Electrical and Associated Industries, Lid. v. Patley 


10 Relied on in 16 M.U.R. at p 10. 
1t In the same way the new interest would necessarily fall within the scope of 
L. P. A., 1925, ss. 58 and 54. 
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Pressings, Lid. [1958] 1 All E.R. 94), and (b) being registrable, 
the existence of rights is easily ascertainable, the difficulties as 
to possession as a means of notice are removed (see 24 above) and 
the purchaser is protected under L. C. A., 1925, s. 18 (2). 

26. This rejoinder is not conclusive. It does not meet all 
objections, and even in those cases where it does the position of the 
purchaser is not greatly simplified so long as the Registrar does not 
regard it to be one of his primary functions to decide the validity 
of charges the registration of which is sought. Registration alone 
does not at present imply validity,’? and while it is true that at 
present similar difficulties can be met in connection with, e.g., 
restrictive covenants, the purchaser’s difficulties when dealing with 
the present undefined group of rights could be considerable, and 
in view of the considerations in 28 outweigh the advantages of 
admitting the new category of rights as rights in rem. 


The deserted spouse 
27. As to the right of the deserted spouse, it seems that the 
position as in 11 and 12 cannot arise, the wife’s claim is against 
the husband and against him she has no exclusive possession, indeed 
there is a power in the court to order his return, and, in cases 
of simple desertion, the wife can only be deserted if she does not 
exclude the husband. So against third parties she is asserting 
rights through him (Lloyds Bank, Ltd. v. Trustees of the Property 
of O., a bankrupt [1958] 1 W.L.R. 1460 at 1466, per Upjohn J.). 
28." As to the recognition of her rights as rights in land the 
objections in 28 apply with greater force. The rights of the deserted 
spouse appear to depend on (a) the validity of the marriage; (b) on 
the fact that she is deserted; (c) on the absence of any subsequent 
matrimonial offence on her part; (d) seemingly on the continuance 
of the marriage, i.e., on the absence of divorce, annulment, or the 
death of the other spouse. None of these matters may be readily’ 
ascertainable, and as to (b) it must be remembered that under 
the doctrine of constructive desertion the party who leaves may be 
the deserted party. Possession is inadequate notice since capable 
of other more obvious explanations. Indeed, since possession is 
now only of limited force as a means of notice (see 28 ¢1) above) 
it is undesirable to admit other instances which can, in time, only 
reproduce all the complexities of constructive notice happily reduced 
by the 1925 legislation. The claims of recognition of this new 
right as a right in land can only be admitted at the cost of denying 
basic principles of the outstanding reform of English land law. 
29. The public interest in the maintenance of the simplified 
system of land law outweighs the public interest in providing for 
deserted spouses (whose claims to sympathy may often be more 


12 Compare the remarks in Re- Ridgeway and Smith's Contract [1990] 8 V.L.R 
111 as to the effect of registering a verso of the Rubaiyat of Omar Khayyam. 
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apparent than real) through a new right in rem; those arguments 
in no way weaken claims in personam which the deserted spouse 
may have against the other. 

80. If it is desired to confer rights on spouses in the matrimonial 
home then the proper course is to deal specifically with this issue 
through the introduction of a regime of matrimonial property and 
thus not prejudice general principles of land law. Whether such a 
course is justified in view of the existing remedies is arguable (see 82 
below). If it is considered desirable to confer rights in property as 
a result of marriage the reform should be a legislative one, but it 
is not a difficult one to accomplish within the existing conveyancing 
machinery. Rights should however spring from the marriage, and 
not, as suggested in Lloyds Bank, Ltd. v. Trustees of the property 
of O., a bankrupt and Barclays ‘Bank, Ltd. v. Bird, from the 
break-up of the marriage (see per Sholl J. in Brennan v. Thomas 
[1958] A.L.R. 214). 

81. The cases being ambiguous, the practical objections to the 
recognition of the wife’s rights as a right in rem being strong, and 
the balance of public policy being against it, the mght should not 
be admitted as a right in land until bmding unambiguous authority 
compels that course, or there is a legislative reform. Her right of 
residence in the matrimonial home should be considered as a right 
of maintenance in kind, the counterpart of the right of maintenance 
in cash. Just as the wife has no right tn rem enabling her to follow 
her husband’s money into the hands of third parties, so also she 
has no right in rem against the house. In both cases her right is 
of the same nature.” 

82. Three further possibilities should be considered in the case 
of the deserted spouse. pees 

(a) Where, when the husband leaves the wife, an arrangement 
is made that she shall be entitled to reside in the house to the 
exclusion of the husband, then, the interest of the wife being one 
for life determinable on an event, the transaction falls within the 
definition of a settlement in S. L. A., 1925, s. 1, the wife being 
capable of being regarded as tenant for life under S. L. A., s. 19. 
If there is no more than an agreement, then there is an informal 
settlement and hence, by S. L. A., s. 11, the provisions for registra- 
tion of the agreement as an estate contract are made applicable and 
a purchaser will therefore be protected in the absence of registra- 
tion. The machinery of the S. L. A. appears inapplicable where . 
there is no agreement, the wording of the Act being only appro- 
priate to situations springing from an agreement or an instrument. 

(b) If the wife is present under an order of the court (when 
exclusive possession might be given) the situation is, it seems, already 
governed by the L. C. A., s. 6 (dealing with the registration of 


13 See the analogies drawn by Sholl J. in Brennan v. Thomas [1958] A.B. 214, 
with the wife’s rights over her husband’s goods. 
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writs or orders affecting land). The wife can protect her rights by 
registration of the order and the purchaser would be protected under 
L. C. A., s. 7 (1) in the absence of such registration. 

(c) If there is no agreement the wife may seek and obtain an 
injunction against the husband restraining him from selling the 
house over her head. Lee v. Lee [1952] 2 Q.B. 489n. Again 
the resultant order falls within the L. C. A., s. 6. 

88. Hence adequate remedies are already available to the wife 
who takes proper steps without the invention of a new right, and 
the existence of such a right should not be admitted, save as in 80 
above. 


Registered land 

84. The situation in regard to registered land must be separately 
considered, since L. R. A., 1925, s. 70 confers protection (subject 
to qualifications) on overriding interests which include the 
rights of persons ‘‘in actual occupation.” Although the word 
“ rights’? here used is ambiguous, it seems that in the context, 
and haying regard to the opening words of the section, it can only 
refer to rights in land. Hence the right of the licensee, not being 
such a right, does not receive protection under L.R.A., s. 70 (1) (g) 
or 70 (1) (k) whichever is appropriate. (Compare Cowell v. Rosehill 
Racecourse Co., Lid. (1987) 56 C.L.R. 605, and see Woolwich 
Equitable B/S v. Marshall [1952] Ch. 1; City Permanent B/S v: 
Miller [1952] 2 All E.R. 621.) The situgtion of the licensee is there- 
fore no stronger here than it is in relation to unregistered land. If 
his ** licence ” gives exclusive possession he is protected. If it does 
not he has no mterest in land and the fact that the land concerned 
is registered does not increase his rights. In the same way the 
deserted spouse derives no protection merely by the fact of ocgupa- 
tion but, provided appropriate steps are taken, may obtain it under 
the ordinary rules. 

J. D. B. Mrrcsetu.* 


* Reader in English Law in the University of London. 


FREEDOM OF RELIGION AND SPEECH 
AND THE 


UNITED STATES SUPREME COURT 


Frvr years ago R. H. Pear discussed, in this Review,! a number 
of recent decisions of the U.S. Supreme Court which dealt with 
religious freedom under the First Amendment of the U.S. Constitu- 
tion.” The article concluded with an analysis of the Ilinois 
‘released time” case? in which arrangements made by school 
authorities at Champaign, Ilinois, for religious instruction in public 
schools to be conducted by private teachers of the various faiths 
were held to be contrary to the First Amendment. Whether one 
agreed with this decision or not, it had the virtue of settling the 
constitutional relationship between State and Church in a clear-cut 
manner. Four years later, in the New York ‘released time” 
case,* the same court threw the matter back into hopeless confusion. 
The principal significance of the McCollum case lay in the fact 
that eight out of nine justices interpreted the First Amendment as 
banning not only the preferential treatment of one religion compared 
with another but also all measures supporting religion, including 
those supporting all religions." Few decisions have been the subject 
of controversies as bitter as that developing out of this case. Its 
opponents, among them many Catholic groups, attacked it as being 
hostile to religion and therefore in conflict with the religious nature 
of the American people. Its supporters referred to the writings of 
J efferson—and—of Madison_to-show—that—the -First_Amendment—was— 


i“ The U 8. Supreme Court and Religious Freedom,” 12 Modern Law Review 
167 


+“ Congress shall make no law respecting an establishment of religion, or pro- 
hibiting the free exercise thereof; or abri the freedom of speech or of the 
press; or the right of the people peaceably to assemble, and to petition the 
government for a redress of grievances ' It 1s settled law that the prohibitions 
of the First Amendment, ın particular those against abridgment of freedom of 
re n, speech and the press, are not only binding on federal authorities, but 
app le to state authorities through the ‘' due process ” clause of the Four- 
teenth Amendment: *. . . nor shall any state deprive any person of life, 
lib , OF pro , without due process of law.” 

MoCollum v. Board of Education (1948) 888 U.S. 208. 

Zorach v. Clauson (1952) 845 U.S. 806 

‘‘ Neither a re the Federal ae can set up ay church. Neither 
oan s laws w ald one religion, aid religions, or prefer one religion to 
oiher. . . . the clause against establishment of religion was intended to 
erect a ‘ wall of se tion ' between Church and State.’ This definition was 
first laid down in Everson v. Board of Education (1947) 880 US 1, discussed 
in Pear’s article, ra, spp 177-80. That decision, however, aroused much 
less attention than McCollum case, mainly because the court then held that 
the practice complained of (refund by school authorities of school bus fares paid 
by parents of children attending parochial schools) did not amount to ‘‘ estab- 
lishment of relgion ” as defined by the court. In the MeCollum case, however, 
the actual determination demonstrated the broad nature of the definition. 
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intended to bring about a complete separation of State and Church, 
and that this was in the best interest of both.‘ 

Like the Champaign scheme, the New York “‘ released time ”’ 
programme provided that, on written request of their parents, 
children attending public schools could be ‘‘ released ” once a week 
one hour before the normal closing time to receive religious instruc- ° 
tion at the respective religious centres and not—this distinguished 
the case from the McCollum case—in the school buildings. Normal 
instruction was to continue for children not ‘‘ released,” and the 
centres for sectarian instruction were asked to report to the schools 
those who had been “‘ released,” but failed to attend. Taxpayers 
and parents challenged the constitutionality of this scheme, but 
their suit was unsuccessful in the New York courts, and the United 
States Supreme Court dismissed their appeal. 

Justice Douglas, delivering the majority opinion in which six out 
of nine justices concurred, distinguished the McCollum case on the 
ground thet the New York programme did not involve the use of 
public school rooms or the expenditure of public funds. The 
programme, he said, did not abridge the ‘‘ free exercise ” of religion 
guaranteed by the First Amendment because there was no coercion. 
It would be different if the teachers compelled their pupils to attend 
the religious classes. Nor did Justice Douglas consider the New 
York plan to be a measure “‘ respecting an establishment of 
religion.” The First Amendment, he thought, reflected the idea of 
separation of Church and State, but only in the sense that it 
prohibited any interference with the “‘ free exercise ” of religion on 
the one hand, or an “‘ establishment ”’ on the other. He mentioned 
that in many ways, such as exemption of churches from taxation, 
police and fire protection rendered to religious groups, prayers in 
legislative assemblies, the appeal to the Almighty in the messages 
of the President, the State did in fact co-operate with the Church, 
and he denied that there was any essential difference between the 
practice of occasionally releasing individual pupils for attending 
mass or observing a religious holiday and the “‘ release’? under a 
systematic programme. He regarded the encouragement of religious 
instruction and the co-operation with religious authorities as being 
in accordance with ‘‘ the best of our traditions ” and with the 
religious nature of the American people, and the opposite view as 
a preference of those who believe in no religion to those who believe. 
The Constitution, he said, did not require the government “ to be 
hostile to religion and to throw its weight against efforts to widen 
the effective scope of religious influence,” and the separation of 
Church and State did not mean ‘‘ that public institutions can make 
no adjustments of their schedules to accommodate the religious 
needs of the people.” 


6 . the First Amendment rests upon the premise that both re n and 
eo can best work to achieve their lofty aims if each is left from 
other within its respective sphere '’: McCollum case, supra, at p. 212. 
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This concept of the relation between State and Church differs 
greatly from that underlying the McCollum decision to which 
Justice Douglas claimed to adhere. In the McCollum case the court 
laid down that Church and State had to keep aloof and that the 
latter had to maintain neutrality between believers and non- 
believers, but in the Zorach case the majority insisted on the 
desirability of co-operation between the State and various religious 
groups in the interest of promoting religion. It is not surprising 
that attitudes as profoundly different as these resulted in conflicting 
interpretations of the First Amendment, but it would have been 
less difficult to appraise the majority decision in the Zorach case if 
the court had overruled the earlier decision instead of paying lip 
service to it. In both cases the ‘‘ released time ’’ programmes were 
intended to, and did, aid religious groups, and wtilised the State’s 
public school system to provide pupils for religious instruction, 
despite the difference as to the localities where it took place. In 
effect the court did, in the second case, repudiate the interpretation 
of ‘‘ establishment of religion ” as including State aid to religion 
which it had adopted in the first, but it failed to formulate a new 
definition of ‘‘establishment of religion,” and thus left the law 
without guidance for the application of the First Amendment in 
future cases. 

The three dissenting opinions written by Justices Black, Frank- 
furter and Jackson, all of whom had supported the McCollum 
decision,’ show how strongly these Justices felt about what they 
regarded as the abandonment of one of the pillars of the American 
Constitution, the separation of State and Church. They all empha- 
sised that the state of New York was in fact using its compulsory 
education system so as to provide pupils for religious sects and this, 

—-said—J ustice—Black,—the—author—of the—majomty—opinion—in—the--—— 
McCollum case, was ‘fnot separation but combination of Church 
$ and State.” As Justice Frankfurter pointed out, it would have 
been different, had the schools been entirely closed so as to, t.e., 
leave everybody free to make what use he would of the time thus 
gained,’ but, as it was, the system meant that the schools were 
used ‘‘ as the instrument for security of attendance at denomina- 
tional classes ’’ or, as Justice Jackson put it, “f as a temporary jail 
for a pupil who will not go to church.” Justice Black rejected 
the idea that the religious nature of the American people required 


T In addition to these three justices, the majority in the McCollum case consisted 
of Chief Justice Vinson and Justices Douglas and Burton (all three of whom 
supported the majority opon in the Zorach case) and Justices haves and 
Murphy, who have since died. Justice Reed, the lone dissenter m the MoVollum 
case, joined in the Zoraoh majority decision, as did the two new justices, Clark 
and ton. 

3 This refers to the ‘‘ dismissed time ’' scheme which has been recommended as a 
constitutionally sank bape substitute for ‘‘ released tme.” “ Dismissed 
time’ means that the school closes an hour earlier one day a week so as to 
allow the children to go where they please and to participate in religious 
instruction if they like. 
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the validation of the New York programme or that opposition to 
the New York plan was prompted by opposition to religion. He 
traced the principle of separation back to the fact that “‘ eighteenth- 
century Americans were a religious people divided into many 
fighting sects.” ‘‘ State help to religion,” he said, ‘‘ injects political 
and party prejudices into a holy field. It too often substitutes force 
for prayer, hate for love, and persecution for persuasion. Govern- 
ment should not be allowed, under cover of the soft euphemism of 
‘co-operation,’ to steal into the sacred area of religious choice.” 
And, in a similar vein, Justice Jackson, accused his *‘ evangelistic 
brethren’? of confusing ‘‘an objection to compulsion with an 
objection to religion.” ‘‘ It is possible to hold a faith with enough 
confidence to believe that what should be rendered to God does not 
need to be decided and collected by Caesar.” Of the judgment itself 
he said that it would ‘* be more interesting to students of psychology 
and of the judicial processes than to students of constitutional law.”’ 

Shortly after it had given its ruling in the Zorach case, the 
Supreme Court had another opportunity of deciding a case touching 
the relation between religion and the State. The unanimity of the 
decision in Burstyn v. Wilson * provides a striking contrast to the 
sharp and emphatic dissensions which marked that in the Zorach 
case.*° 

A law of the state of New York requires a licence for all films to 
be publicly exhibited and authorises the state education department 
to refuse a licence for a film which is *‘ obscene, indecent, immoral, 
inhuman, sacrilegious or of such a character that its exhibition 
would tend to corrupt morals or incite to crime.” The New York 
authorities revoked a licence to exhibit the Italian film The 
Miracle ** by reason of its being “‘ sacrilegibus,’’ and the New York 
courts dismissed an action by the distributors aiming at a review of 
this decision. The Supreme Court unanimously upheld an appeal 
which attacked the constitutionality of the New York statute as an 
abridgment of the freedom of speech and of the press, guaranteed 
by the First and Fourteenth Amendments, as a violation of freedom 
of religion, and, by reason of the vagueness and indefiniteness of the 
term ‘‘ sacrilegious,” as an infringement of the due process clause of 
the Fourteenth Amendment. 


* (195%) 848 U.S. 498. 


10 Another case dealing with a religious subject—the constitutionality of Bible 
reading in publio ls— was di Be by tie Ganremie: Court o JA 
tonal grounds: Doremus v. Board of Education ) 842 U.S. 429. 

11 The Miracle is the story of » poor simple-minded girl who while tending a herd 
of goats meets a bearded er whom she believes to be St. Joseph, her 
favourite saint. The ples the girl with wine and then ravishes her. 
When she later finds that ls pregnant she believes that ‘' it is the of 


God.” The villagers deride her for her strange behaviour, and finally, ahunned 
by everybody, she flees to the church, where she bears her child. The film 
was denounced by various Catholic groups as blasphemous. Cardinal Spelman 
termed ıt *‘ = despicable affront to Christian,” edding: ‘‘ We believe in 
miracles. This picture ridicules that belief.” 
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The opinion of the court, which was delivered by Justice Clark, 
was based on the ‘‘ free speech’ and “‘ free press ” aspect of the 
case. Motion pictures were held to be within the constitutional 
guarantees of these freedoms, in that they are “a significant 
medium for the communication of ideas,” “fan organ of public 
opinion ° the importance of which is ‘‘ not lessened by the fact 
that they are designed to entertain as well as to inform.” The 
court overruled a decision of 1915 ™ according to which the exhibi- 
tion of films, being ‘“‘ a business pure and simple ” was not covered 
by the First Amendment. Operation for profit, it was now held, 
did not prevent motion pictures, any more than it prevented books, 
newspapers or magazines, from being a form of expression whose 
liberty was safeguarded by the Constitution. 

Nor was there any justification in the present case for applying 
any of those exceptions which restrict the freedom of speech and of 
the press.**> It was for the state of New York to demonstrate that 
this was an ‘“‘ exceptional case,” and the burden was heavy because 
this was a case of censorship by prior restraint, a method of 
suppressing ideas to be especially condemned.’* The New York 
courts had defined ‘‘ sacrilegious ” as “‘ treating a religion ag that 
word is understood by the ordinary, reasonable person, with con- 
tempt, mockery, scorn and ridicule.” This was, the Supreme Court 
held, a ‘‘ broad and all-inclusive definition.’? It meant that the 
censor’s authority to suppress a film was ‘‘ far from the kind of 
narrow exception to freedom of expression which a state may carve 
out to satisfy the adverse demands of other interests of society.” 
‘‘ The censor is set adrift upon a boundless sea amid a myriad of 
conflicting currents of religious views, with no chart but those 
provided by the most vocal and powerful orthodoxies.’? He would 

inevitably tend to ban the expression of unpopular sentiment sacred 
to a religious minority and the application of such test might there- 
fore raise questions relating to freedom of religion. ‘‘ The state has 
no legitimate interest in protecting any or all religions from views. 


12 Mutual Film Corp. v. Industrial Commission of Ohto, 286 U.S. 280 

13 One exception utterances lkely to create ‘‘a clear and present danger 
that they will brmg ae the substantive evils the government has a right to 
prevent ’ has been applied ın recent cases dea with the validity of | a- 
tlon against subversives. See Denms v. U.S. (1951) 841 U.S. , m which 
the conviction of thirteen leading Communists under the Smith Act of 1940 
was afirmed. Another exception applies to oertein classes of speech, including 
‘the lewd and obscene, the profane, the libellous and msulting or ‘ fighting ’ 
words '’: Chaplinsky v. New Hampshire (1942) 815 U.S. 568 

14 Early in 1954 the Supreme Court, on the authority of its decision in the 
Miracle case, reversed two more judgments upholding censorship of movies. 
Superior Film v. Dept. of Hduoatson of Okio; Commeroal Pictures Corp. v. 
Regents of Umsoerstty of State of New York. In one case a film had been 
banned as ‘‘immoral,’’ in the other as ‘‘ harmful.'’ No opinion setting forth 
the court's views accompanied the Supreme Court's decision. However, a 
concurring opimon by Justices Douglas and Black stressing the irreconcilability 
of freedom of press, as ranteed by the Constitution, and censorship, suggest 
that the other judges took a less sweeping view and merely regarded '' immoral "’ 
end “' harmful’ as unsuitable standards for exercising censorship. 
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distasteful to them. It is not the business of government in our 
nation to suppress real or imagined attacks upon particular religious 
doctrine, whether they appear in publications, speeches or motion 
pictures.” In his concurrent opinion, Justice Frankfurter empha- 
sised that “in America the multiplicity of ideas of ‘ sacredness ’ 
held with equal but conflicting favour by the great number of 
religious groups makes the term ‘sacrilegious > too indefinite to 
satisfy constitutional demands based on reason and fairness.”’ 
Other than in a country with a “ monolithic religion,” such as “ the 
Rome of the late Emperors, the England of James I or the Geneva 
of Calvin, and today in Roman Catholic Spain (or) Mohammedan 
Saudi Arabia’? the category of “things sacred” does not, in 
America, have “‘ clearly definable limits.”’ 

The ruling of the court, though ostensibly based upon freedom 
of speech and of the press, was thus influenced by the rule 
guaranteeing freedom of religion. Had the case been held to fall 
within any of the exceptions to freedom of speech and of the press, 
the censor would have been able to favour one religion over another, 
i.e., to meddle in religious matters. This was stressed by the court 
and the protection of freedom of religion is thus in fact an essential 
part of the ratio decidendi. The New York censorship law 
inevitably led to the state’s taking sides in religious disputes, but, 
in the opinion of the court, the ‘‘ released time programme > did 
not, and this may explain the opposite conclusions reached in the 
two cases. The standard applied in each case seems to have been 
whether the law opened the way for the state to abandon its 
religious neutrality. The decision in the Mtracle case was 
followed, shortly afterwards, in another film case Gelling v. Tewas." 

The courts have been particularly sensitive to the suppression of 
free speech by censorship in the form of prior restraint of which the 
Miracle case and Gelling v. Tewas were examples. In other 
recent decisions of the Supreme Court touching upon freedom of 
expression this element was absent. In Adler v. Board of Educa- 
tion! the court, by a six to three majority, upheld the 
constitutionality of a recent New York statute aiming at the 
elimination of subversive teachers from public schools. A person 
who, under the procedure set up by the statute, was disqualified 
from employment in public schools by reason of membersbip in a 
subversive organisation was held not to have been denied the right 
of free speech and assembly. ‘‘His freedom of choice between 
membership in the organisation and employment in the school 


15 (1052) 848 U.S. 960. A film exhibitor had been convicted by the Texas courts 
for sho a film which the local board of censors had to licance on 
the ground that, in the opinion of the board, it was ‘‘ prejudicial to the beat 
interests ' of the people of the city. The film was about a Negro girl who 
pan as white and became engaged to a white man. He retains his love for 

er after he learns that she 1s a Negro. She decides to live with her Negro 


family. 
16 (1958) 342 U.8 485. 
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system might be limited, but not his freedom of speech and 
assembly except in the remote sense that limitation is inherent in 
every choice.” Justices Black and Douglas, dissenting, held that, 
under ‘the statute, teachers could be penalised for their associations 
and their thoughts rather than for overt acts of disloyalty. 
Citizens who entered the public service, they argued, did not thereby 
sacrifice their fundamental rights, and they concluded that the 
statute violated the teachers’ freedom of thought and expression 
guaranteed by the First and Fourteenth Amendments." 

In Beauharnais v. People of the State of Ilinois,! on the other 
hand, the court was faced with a law directly aimed at the 
suppression of certain types of utterances, vis., the publication of 
group libel, though not through prior restraint as in the Miracle 
case, but through subsequent punishment. In this case, other than 
in Adler v. Board of Education, the court was unable to avoid the 
issue of free speech. Beauharnais, a propagandist for white 
supremacy, circulated a leaflet in the form of a petition calling on 
the municipal authorities of Chicago to halt further encroachment 
by Negroes upon white people and their property and referring to 
‘the white race becoming mongrelized by the negro” and to 
“ aggressions . . . rapes, robberies, knives, guns and marijuanas of 
the negro.” He was convicted by an Ilinois court for violating a 
statute of that state of 1917, prohibiting the publication of matter 
exposing racial and religious groups to contempt, derision or 
obloquy."* By a majority of five to four the U.S. Supreme Court 
upheld the conviction and decided that the statute did not violate 
the defendant’s constitutional rights. The majority whose opinion 
was delivered by Justice Frankfurter took the view that group libel 
was but a kind of libel and thus within the wel-recognised 
exemption of libellous utterances from the protection of free speech 
and free press.” It might have been different, had this been “a 
wilful and purposeless restriction unrelated to peace and well-being 
of the state,” but the history of race tension and violence in 
Chicago showed this to be a justifiable method of curbing ‘“ false 


17 In order to discuss the case in detail ıt would be necessary to discuss the other 

ia on which the constitutionality of the statute was attacked, nemely, that 

e presumption of guilt it derived from membership in an organisation listed 
as subversive violated due process of law. Justice FPrankfurter's dissent was 
based on jurisdictional grounds. 

18 (1952) 848 U.S 250. 

19 Only few of the states have enacted group libel laws. In addition to Thnois 
aaah laws are in force ın Colorado, Connecticut, Florida (lumited to anonymous 

ublications), Indiana, Massachusetts, Oregon (limited to ee literature), 

Weat Virginia (limited to pictures and theatrical acts). A New Jersey group 
libel law was declared unconstitutional by the ees court of the state by 
reason of vagueness: State v. Kleprott (1041) 127 N.J.L. 395. . 

70 See above, note 18. Lubel of mdividuals ıs a crime m all the forty-eight states, 
either at common law or under statute. See Justice Frankfurter’s opmion in 
the Beauharnass case, supra, at p. 255. It has never bean doubted that the 
validity of these laws is not affected by the constitutional guarantees of free 
speech and freedom of the press which serve to protect the discussion of publio 
matters. 
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and malicious defamation of racial and religious groups made in 
public and by means calculated to have a powerful emotional impact 
on those to whom it was presented.” The legislature may choose 
between policies aiming at the reduction of racial and religious 
tension ‘‘ not unrelated to the problem and not forbidden by some 
explicit limitation of the State’s power.” It has the right to 
experiment with social issues and even to commit errors in so doing. 
Group libel legislation can be justified not only as a method of 
maintaining peace and order but also as a means to protect 
individuals from loss of standing through attacks on the groups to 
which they belong. That such legislation might be misused to stifle 
freedom of discussion was no ground to deny this power when no 
actual abuse of power had occurred. The court did not wish to 
affirm the wisdom or the efficiency of group libel legislation, and: 
expressed its doubts on this score, but “‘it is not for us... to 
make the legislative judgment. We are not at liberty to erect these 
doubts into fundamental law.”’ 

In their dissenting opinions Justices Reed and Jackson agreed 
that the states may enact group libel legislation, but Justice Reed 
held some of the words in the Illinois statute to be too vague to 
serve as a basis for conviction and Justice Jackson saw a violation 
of due process of law in the denial of the right to raise constitu- 
tionally guaranteed defences such as justification, fair comment, and 
privilege. The dissents delivered by Justices Black and Douglas, 
on the other hand, strike at the root of the majority opinion. These 
two stalwart defenders of a broad interpretation of freedom of 
speech: and of the press continued in the present case their fight 
against what they considered as unjustified encroachment on those 
freedoms resulting from various Supreme Court decisions in recent 
years.” Justice Black denounced the application of the “‘ rational 
basis ’’ test to a question involving freedom of expression which, in 
earlier cases, had been held to be more than a mere guarantee 
against legislation without rational basis.** He denied that any 
legislature had the power to decide *‘ what public issues Americans 
can discuss” or to make experiments ‘‘in curbing freedom of 


41 See, e.g., their dissenting opinions in Dennis v. U.9. (1951) 341 U.S. 404, and 
in American Commentoations Association v. Douds (1951) U.S. 882. 

32 Board of Hduoation v. Barnette (1948) 819 U.S. 624. The ‘rational basis ’’ 
test or test of reasonableness ıs often used to determine whether legislation 
is invalid as viola ‘due process'’ m the substantive sense. e View 
expressed in Board of Hducation-v: Barnette that the freedoms of speech, press, 
assembly and worship may not be infringed on such “ slender unds’’ as 
those mmplicit in the “rational basis ’’ criterion is based on the doctrine fully 
red in Thomas v. Collins (1945) 828 U.S. 516, that the freedoms of the 
First Amendment are in a “ erred pomtion ’’ compared with other constitu- 
tional rights. In Thomas v. Collsns the Supreme Court held that in view of the 
'‘ preferred position’ the usual presumption in favour of the constitutionality 
of a statute did not operate where a statute was attacked by reason of its 
conflicting with the First Amendment. Justices Frankfurter 1s strictly opposed 
to the Fe soe position '' doctrine. See, his dissent in Kovacs vV. Gasper 
(1949) U.8. 77. 
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expression,” and he also denied that there was any analogy in this 
respect between individual libel ‘“‘ involving no more than purely 
private feuds ’’ and group libel. It was not enough that abuse of 
group libel laws could be thwarted if it arose and he did not agree 
that ‘‘ the Constitution leaves freedom of petition, assembly, press 
or worship at the mercy of a case-by-case, day-by-day majority of 
the court.” Justice Douglas added that group libel law might be 
justifiable in the face of a ‘‘ clear and present danger ’’ ** which, 
despite the distasteful character of the pamphlet, did not exist in 
the case before the court. 

Finally, a recent decision should be mentioned in which the 
Supreme Court had to deal with an unusual aspect of freedom of 
speech,** viz., the question whether the passengers of the streetcars 
and buses in the Federal capital were, as ‘‘ captive audiences,” 
deprived of their freedom of speech by the playing of radio pro- 
grammes consisting of music, short commercials and announcements. 
Justice Burton, delivering the opinion of six out of eight justices,” 
rejected this contention in the absence of evidence that the pro- 
grammes interfered substantially with the passengers’ conversation. 
He refused to decide whether the First Amendment guaranteed “‘a 
freedom to listen only to such points of view as the listener wishes 
to hear ” which would have been relevant only if the programmes’ 
had been used for ‘* objectionable propaganda.” Justice Black did 
not share this view, and dissented to the extent to which the inflic- 
tion upon the passengers of programmes other than music (i.e¢., 
news, speeches, propaganda of all kinds) was held by the ey 
to he compatible with the First Amendment.*® 

If freedom to listen or not to listen is the logical counterpart of 
freedom of speech, it is difficult to see why it should be limited to 
“ objectionable propaganda.” Since freedom of speech means free- 
dom to choose what to speak about, freedom of listening should, 
it is submitted, mean freedom to choose what to listen to. Further- 
more, who is to decide whether a broadcast is ‘ objectionable 
propaganda °? These points still await clarification. 

Justice Black’s view seems sounder than that of the majority. 

PauL HanrtTman.* 


23 See note 18, above 

24 Publio Utelsties Commusnon v Pollak (1952) 848 U.S. 451 

as Justice Frankfurter disqualified himself on the ground that being a victim of 
the practice in cantroversy his feelings were too strongly involved. 

3¢ Justice Douglas dissented on eon aren that the practice in contro violated 
dus process guaranteed by the Filth Amendment agaist interference by federal 
authorities. 

* Dr. Jur (Prague); Ln.B. (London); member of the Bar of the State of 

New York. 


ACCURACY AND INACCURACY 
IN 


PROFIT CALCULATION 


I 


Tue Revenue case, Patrick v. Broadstone Mills, Lid.,’ should be 
of interest to practising lawyers, to jurista and to economists, for, in 
the writer’s opinion, and with respect, the Court of Appeal, by affirm- 
ing Vaisey J.’s decision (which reversed the decision of the Special 
Commissioners of Income Tax) (a) failed to follow a long-standing 
precedent of the House of Lords; (b) provided an interesting case 
of judicial legislation in economic matters; (c) introduced a new 
uncertainty into Revenue law, and, therefore, into the pursuit of 
business, and (d) thereby. raised important questions of principle 
with respect to the drafting, and subsequent judicial interpretation, 
of statutes relating to economic matters where measurement is 
involved. 

The facts are complex, and merit a fairly lengthy exposition in 
order that the essential nature of the issue at stake may be laid bare. 


H 


The business af the company was cottan spinning. In order to 
carry on the business it held stocks of raw cotton. At any given 
time some of this cotton clothed the spinning machines and some 
waited by the machines, ready for use. A certain minimum 
physical quantity of both of these categories of stock was held in 
order to ensure continuity of production. This minimum quantity 
was called the Base Stock. Additional stocks were sometimes held, 
but were not relevant in this case. The question at issue was how 
the Base Stock should be valued for profit calculation purposes 
under the Income Tax Acts. . 

In order to calculate annual profit for income tax purposes it 
was, of course, necessary to deduct from the company’s sales 
revenue, inter alia, a figure in respect of the cost of the cotton 
used in order to produce the yarn that was sold. The problem 
the court had to decide was, in essence, how this deduction was 
to be calculated. The company, in effect, calculated its gross profit 
in any year by deducting from its sales revenue the money outlay 
occasioned by the need to replace the raw cotton embodied in the 


1 [1954] 1 W.L B. 188. 
229 
VoL 17 15 
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yarn sold.? In any given year it did not consider it had made a 
profit until it had recovered sufficient money to maintain the level 
of the Base Stock. 

As a matter of arithmetic, effect could be given to the above 
view of profit either by leaving the Base Stock out pf the profit 
calculation altogether (i.¢., by omitting it from the tad 1g account) 
or by bringing it into the profit calculation, but at\ı constant 
valuation (which normally would represent the cost of the Base 
Stock when first set up, perhaps many years ago), so that the 
same amount was first added and then deducted in the account.? In 
either case the effect would be to calculate the profit by deducting 
from the sales revenue the outlay for the period in question in 
replacing the cotton sold.? 

On the other hand, the more usual methods of accounting for 
stock measure the cost of goods sold in a given year by some 
kind of approximation to the outlay originally incurred on the 
physical stock embodied in the goods sold. In a relatively small 
number of cases the goods sold are actually identified with 
particular lots of raw material and their cost fixed accordingly. 
More commonly, the cost will be determined by averaging in some 
arbitrary way the price of goods in stock at the beginning of the 
period and of goods bought during the period; or it may, for 
example, be assumed that the first lot of materials coming into 
stock will be the first to go out into production (“first in, first 
out ’’), and be priced accordingly; and there are other methods. 
The arithmetic involves the apportionment of part of the outlay on 
purchase of materials during the accounting year to the closing 
stock, an appropriate credit being made in the trading account; 
while the value of the opening stock, derived from purchases in 
the previous year, is added to the expenses in the trading account. 
To the cost calculated in one of these ways will be added the 
amount, if any, by which, on a bona fide estimate, the corres- 
ponding valuation of the closing stock exceeds its ‘‘ market value ”’ 
(the interpretation of which also varies). These methods are 
described collectively as the ‘‘ cost or lower market value”? basig 
of stock valuation. 

It is thus apparent that ‘‘ cost or lower market value” is, 
strictly speaking, not a method of valuation, but a rather ill- 
defined set of methods. The interpretation put upon “ cost” and 


3 It can be assumed, for tho purpose of the discussion, that the quantity of 
raw cotton bought always equalled the quantity embodied in yarn sales, or, 
in other words, that the company did not hold any other stocks than the 
Base Stock. The company did, in fact, hold additional stocks, but there was 
no dispute about their valuation or about the ‘‘cost’’ of sold so far as 
its p uction absorbed stock held in excess of the Bass Stock. 

In fact, the Base Btoak on the machines was omitted entirely from the i 
account and the Base Stock awaiting use alongside the ines was brough 
Into the tradmg account at a fixed price. In both cases the anthmetical result 
in any given year was, of course, the same. 


ww 
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‘ market value” varies, and the choice of interpretation is: 
arbitrary. The recommendation on the valuation of stock in trade 
issued by the Council of the Institute of Chartered Accountants lists 
no less than five ways of calculating ‘‘ cost’? and two ways of calcu- 
lating “‘ market value’? for the purpose of a “cost or lower 
market ’’ valuation.* Even if the many possible sub-classifications 
are ignored, this gives ten possible combinations. This is of some 
relevance in view of the emphasis laid by the court, as will be seen, 
on the concept of “‘ accuracy” in profit calculation, with the 
consequent implication that there must be a ‘“‘ best ’’ method of 
stock valuation.” The court did not select for approval any 
particular definition of cost or lower market value. 

When a “ cost or lower market ” valuation is used, the amount 
deducted from sales revenue will, in a period in which prices are 
rising, usually be less than the amount needed to replace the stock 
embodied in the goods sold; for the amount so deducted will reflect 
costs of purchases at a rather earlier date, when prices were lower. 
When prices are rising the more usual form of profit calculation will 
thus produce higher ‘‘ profits ’? than the Base Stock method, and, 
within limits, contrariwise when prices are falling. 

A further implication of the Base Stock method, peed by a 
Revenue witness, is the fact that where thig method is used the 
balance sheet fails to reveal a ‘‘ hidden reserve.” In this, however, 
the Base Stock method differs from others only in degres; it is 
common knowledge that, except when prices have falen, most 
' balance sheets fail to record part of the market value of the assets, 
including stock, that they list, since these are usually not included 
at a figu-- ogg of cost. 

It may be - {q that whatever method may be followed, the 
“ hidden ”’ value 1. “+, eventually be brought into account tor tax 
purposes when the bu, hess use of the stock comes finally to an end.* 

\ 


lit 


The Revenue’s case rested, essentially, on the contention that, in 
consequence of the company’s method of stock valuation, the 
accounts failed to show the “‘ full amount of the profits ’’’ of the 
relevant accounting year. 

No particular significance appears to attach to the word “ full ” 


4 Recommendation X of Recommendations on Accounting Principles of the 
Institute of Chartered Accountants in England and Wales” 

* Indeed, one of the ourtosa of this case is that it is possible to argue that the 
Base Stock method is a variant of the cost or lower market method of valua- 

tion, since the Bese Stock is in fact normally valued a the cost, in the 

market, of raw material eaoquired st some date in the and 18 retained 

at that value subsequently, provided it does not oe current market 

valuation (on some interpretation of ‘‘ market value "’). 

Under Income Tax Act, 1052, s. 148. 

7 Bee Income Tax Act, s. 127. 
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and it was not used by Singleton L.J." in the passages which 
appear to contain the kernel of the court’s judgment.’ 

Singleton L.J.’s reasoning can, if it has been correctly under- 
stood, be summarised thus: 

(1) The correct method of calculating profit is that which gives 
the most accurate result. 

(2) It is not possible to calculate profit accurately without taking 
into account the value of stock at the beginning and at the end 
of the relevant accounting period. | 

(8) The most accurate method of valuing stock for this purpose 
is to take it at cost or lower market value. 

It followed that, as the company had used the Base Stock 
method of valuation, it could not succeed, and the Special Com- 
missioners, in deciding otherwise, had misdirected themselves in 
law. 

In essence, therefore, Singleton E.J. held that the company’s 
case failed because it depended upon a method of profit calculation 
less accurate than that proposed by the Revenue. 

In the following passages it is hoped to show that, with respect, 
this reasoning is neither in accord.with precedent nor a satisfactory 
interpretation of the statute law. 

Accuracy is a word to which no significance can be attached 
until it has been decided what it is that is being measured. It is 
not, for example, helpful to say, before it has been agreed how long 
a mile is, that such and such a measure is more accurate than 
another for the purpose of determining a mile.*® To define “‘ profit ” 
by saying it is that which is obtained by using the most accurate 
measure is to commit an error of logic. Accuracy would, no doubt, 
have had a meaning if the court had been applying the rules of 
some standard method of profit computation founded on the 
relevant statute. It is well known, however, that the Income Tax 
Acts are silent on what constitutes profit, and the courts have, 
hitherto, tended to avoid the suggestion that the statute is satisfied 
by a standard set of accounting procedures and by no other. 

Were the question ‘* What is profit? ’’ to be decided ab initio 
it may be that the courts would feel that, in order to ascertain 
the intention of Parliament, as expressed in the words of the statute, 
they should have recourse to those most concerned with investi- 
gating economic phenomena in a dispassionate way. It was long 
ago decided, however, in the House of Lords, that the views of 
political economists as to what constitutes ‘‘ profit,”? however 


© The discussion here is confined to the first judgment, delivered by Singleton 
L.J. Of the conourring judgments, that of Birkett L.J. did not bresk 
additional ground and t of Hodson L.J. was limited to the expresmon of 
doncurrence. 

* At pp. 1784. 

10 This implies being able to describe a given operation or procedure, such as 
laying down a particular, legally approved or otherwise generally asocepted, 
yardstick one thousand seven eandied and sixty times 
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worthy of attention in other respects, are not relevant in deter- 
mining how income tax assessments are calculated.’ This is perhaps 
as well, for the courts might find it difficult to decide which set 
of opinions: among those held by economists were those that 
Parliament had in mind. 

The question is, in any case, not open. ‘‘ Profits,” said Lord 
Halsbury L.C. in 1892, ‘‘ must be ascertained on ordinary principles 
of commercial trading.” ° This dictum has met with repeated 
approval in the House of Lords and elsewhere.” 

This leaves the question whether, as a matter of fact, “ ordinary 
principles of commercial trading’? were applied in this case. 
Evidence was given by an eminent professional accountant that, 
although accounting views varied as to which was the ‘‘ best” 
method, the Base Stock method of valuation adopted by the 
company was “‘a recognised commercial accountancy basis’ and 
“a good method of accounting.” He also testified that ‘‘ an 
accountant would give an unqualifled certificate to accounts as 
giving a true and fair view of the profits of a company whether it 
employed the one method or the other go Jong as the company had 
adhered to one method consistently.” ** It was found as a fact by 
the Special Commissioners that the company’s method of stock 
valuation was in accordance with sound commercial practice and 
this was not disputed by the Revenue or by the court. There 
was no suggestion of inaccuracy in the application of the method 
of valuation used. Singleton L.J.’s judgment implies clearly 
that it was the method and not the actual calculation that was 
“< maccurate.”’ 

The facts in the Broadstone Mills case seem, therefore, to place 
that case within the area covered by Lord Halsbury’s dictum, and 
it must be concluded, with respect, that it was wrongly decided. 


11 Coliness Iron Co. v. Black (1881) 6 App.Cas. 815; 1 T.C. 287. 
12 Gresham Life Assurance Society v. Styles [1803] A.C. 809, 816; 8 T.O. 
185, 189. 
13 Bee, for example, Lowry v. Consohdated Afnoan Selection Trust, Ltd. [1940] 
A.O. 648; 28 T.O. 250, where the company was held to be debarred from 
treating as a deduction in the calculation of rot the difference between the 
market value of its own shares which it had issued to employees and the 
(lower) price of issue. Lord Maugham, in delivering judgment, said: "It is 
well ed that profits and gains must be ascertained on ordinary commercial 
principles, and this fect must not be forgotten ' (p. 661) and again "ın its 
essence ne 1s rp prac pes 2 ory oo the profits and 
ams on comm principles '' (p. - It 1s significant that Lord 
mer in his dissenting judgment ai ee that on commercis] principles the 
deduction claimed by the company should be allowed (pp. 601-698). 
Hor é recanti casa on the valuation of sock im trade in whink this rinciple 
= ria pi R. O. v. Cock Russell and Co., Ltd. [1949] 2 kn ER 


14 Per Bingleton LJ. at p. 165. : 

18 Bingleton L.J., in discussing the question of ‘‘eccuracy'’ attached some 
umportance to the judgment of Lord Loreburn L.C. m San Insurance Offlos 
v. Olark [1912] A.O. 448; 6 T.O. 59, which seemed to imply that there 1s 
some absoluta standard of profit calonlation and that the test of ‘' correctness ” 
in profit calculation for tax purposes is the degree of accuracy achieved in 
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This seems to dispose of the matter. The case raises some 
interesting points of principle, however. 


IV 


The difficulty of the argument from ‘‘ accuracy ” is that until a 
standard of profit has been laid down, “ accuracy ’’ can have no 
significance. The court in this case had, no doubt, some kind of 
standard in mind. In view of Singleton L.J.’s references to the 
importance of valuing stocks at the beginning and end of the year, 
‘ profit” was presumably correlated with changes in the value of 
some of the company’s property. But, on this basis, the type 
of valuation approved by the court would often fail to pass the 
court’s own test. Nearly all forms of the cost or lower market 
method fail to take into account unrealised appreciation in stocks 
held at the end.of the accounting period, and are hence “* inaccu- 
rate.” Nor is it an answer to this criticism that “‘ commercial 
principles ” do not recognise the inclusion of unrealised appreciation 
in the profit calculation, for it is of the essence of the judgment 
in this case that these principles may be ruled out if they lack 
“* accuracy.” 

It is true that it has long been the more usual practice of 
accountants when computing blisiness profit to make some kind © 
of adjustment for changing stock values of the type evidently 
envisaged by the Revenue and the court in their use of the term 
“cost or lower market value.” The adjustment is, indeed, 
analogous with the similar adjustment that is made for changes 
in the amount of outstanding trade debtors, it being customary to 
assume that revenue includes amounts receivable as well as amounts 
received, and that, therefore, where there is, for example, an 
increase in the amount of book debts, it is necessary to add this 
increase to the cash receipts in order to arrive at the “‘ correct ” 
revenue figure. As in the case of stock, to the extent that this is 
not done the balance-sheet fails to take account of a ‘“* hidden 
reserve,” in this case of debts not included. It has not, however, 
up to now, been thought that adjustments in this respect are in 
every case an essential element in computing taxable profit. They 
are certainly usual, but this is not because the income tax legis- 
lation requires such treatment, but because it is the common 
commercial practice. It has long been the custom in some’ 
professional practices to ignore, not only changes in stock and pro- 
fessional ‘‘ work in progress,” if any, but also changes in book 
debts, it being assumed that cash fees received are an adequate 
measure in any given year of the gross revenue of that year, 


ing this standard. It may be doubted, however, whether in view of 

earlier Gresham Isfe Assurance case this was an essential element of the 

judgment. To the extent that it was, the reasoning, though not the judgment, 

in the Sun Insurances case is open to the same oriticism as that in the 
Broadstone Mills case. 
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provided always that the same basis is followed from year to year. 
It cannot be argued that, in this respect, professional practices 
are on a different basis from trading businesses. In both cases the 
Act requires tax to be charged on the ‘full amount” of the 
profits. (I.T.A. 1952, s. 127.) It is of interest to note that 
the Broadstone Mills decision would, if upheld, seem to provide 
good authority for charging to tax, on the grounds of ** accuracy,”’ 
the outstanding uncollected fees of any of Her Majesty’s counsel 
at the time of their elevation to the bench or retirement. 

Nor is this all. The distinction between the Base Stock method 
of valuation and the more usual type of calculation can be expressed 
broadly as the distinction between (a) a concept of profit based 
on surplus remaining after providing for the maintenance of 
business at the same level of activity or on the same scale (here 
represented by the fixed minimum physical level of stock), which an 
economist would describe in terms of the preservation of the value 
of the stock in real terms; and (b) a concept of profit based on 
the surplus remaining after preservation of the value of the 
business (or, in this case, the stock) in terms of money. If accur. ~v 
is to be the test, some accountants would be prepared to give 
evidence that the Base Stock method is more accurate than any cost 
or lower market value basis, since, as indicated above, its use 
produces a figure of profit approximating more closely to a profit 
calculated in terms of purchasing power, as distinct from money. 

This suggests that there is something fundamentally unsound 
in the implicit assumption of the court that there exists a 
“‘ standard’ or *‘ true” profit in the sense of some unique figure 
which can be found in any given case, and to which a more or less 
accurate approximation can be made. Even had there been no 
precedent requiring the application of commercial principles to 
profit calculation, the decision in the Broadstone Mills case would 
have been unsatisfactory. 

The ideas conjured up in the mind by such words as “‘ profit ” 
and ‘income ” do not relate to “‘ things ” of the ‘‘ real world ” of 
the kind which we assume exist because our senses tell us of them. 
They refer to the result of a class of operations or procedures carried 
out by men for particular purposes. The precise details of the 
operation in any given case are governed by the aims of the people 
concerned. In the case of business accounts the aim is to arrive 
at an agreed or approved assessment of changes in certain types 
of interests in property during a given period. This is necessary 
in order to determine such questions as the amounts that are to be 
withdrawn by partners from a business at the end of a given period, 
or the relevant rights of different classes of shareholders; and to 
satisty such rules of Jaw related to interests in property as the law 
relating to the divisible profits of companies, which, in theory 
at least, protects the property rights of creditors as against those of 
shareholders. The rules of calculation are necessarily in some 


ce 
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degree arbitrary because, although behind the relevant contracts or 
rules of law lies the general idea of profit as an increase in the 
value of property, the value of a given property right is a thing 
on which two persons will seldom agree unless it is calculated on 
some predetermined arbitrary principle. It would, no doubt, be 
possible to compute profit annually on the basis of a careful valua- 
tion of the property concerned, such as is made when a business 
is sold or for estate duty purposes. This, however, would be 
impossibly costly and impracticable. Hence, for commercial 
purposes, rule-of-thumb practices are accepted for year-to-year 
calculations. ** 

Similarly, in the law of trusts, certain rules regulate, as a matter 
of convenience, the allocation of given property rights between life 
tenants and remaindermen. The application of the rules is suscep- 
tible of amendment by the settlor to suit his own views of how 
his property should be administered. The settlor decides what is 
‘* income ” whether his decision is implied by his acceptance of the 
established rules of law or is explicit in the trust instrument. 

In income tax law, the question ‘‘ What is profitr’’ must be 
assumed to have been decided by the legislature. It might reason- 
ably be expected that the decision would be based on a consideration 
of the economic effects expected to result. This assumption is of 
considerable importance in relation to the judicial interpretation 
of revenue law. If Parliament fail, as they have done in this 
context, to describe the procedure by which taxable profit is to be 
calculated, is it to be surmised that they have left it to the courts 


~to decide what is the “‘ correct’? or most “accurate ’”? method of 
es 


~ “lation required to achieve their presumed economic aim? This 

surmise would be tantamount to a supposition that Parliament 
intended to delegate legislation on certain economic matters to 
the courts. Or is it rather to be assumed that Parliament, having 
laid down no procedure of calculation, intended that the word 
‘‘ profit? in the context we are discussing should’ mean the kind 
of figure that reasonable business men and accountants would 
accept; aware no doubt that a certain lack of uniformity would 
result, but satisfied that, taking one year with another and one 
business with another, both justice and the economic aims of the 
legislation would be satisfied? This, it must be presumed, was 
believed by the House of Lords in 1892." 

In the Broadstone Mills case it was a criticism of Vaisey J. 
in the High Court that the method of calculation adopted by the 
company involvéd the bringing into account of a “‘ mere arbitrary ’” 
figure; a similar comment was made by Singleton L.J. in the Court 
of Appeal. Yet the arbitrariness so introduced (and no commercial 


16 On this see the very clear discussion by Fletcher Moulton L.J. in Re Spanish 
Prospecting Co., Ltd, [1911] 1 Ch. 92, at p. 98 et seq. 

17 A third possible view, that an ecanomist’s definition is implied, has already 
been mentioned. i 
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profit calculation is without its arbitrary elements) is small com- 
pared with the arbitrariness which will be introduced into the 
revenue law if, as has happened in this case, the court is to appro- 
priate to itself the right of prescribing accounting rules. Thereby 
a large additional uncertainty will be added to the problems of 
business men, for who will be able to tell whether an accounting 
rule of profit calculation accepted for fifty years will not be 
challenged in the courts, when, owing to the particular conjucture 
of prices and other circumstances, it happens to suit the Revenue 
to do so? 
H. C. Enry.* 


* Lecturer in Accounting and Business Finance at the London School of Economies 
and Political Science. 


SALE OF MOTOR-VEHICLE 
BY HIRE-PURCHASER 


A LEGISLATIVE PROPOSAL 


Tarr has for too long. been very real hardship caused to many per- 
sons of moderate means where motor-cars on hire-purchase change 
hands several times before the hire-purchase company takes any 
action. Judges have commented on this hardship with increasing 
frequency. 

The hirer, A, not infrequently sells to B before all the hire- 
purchase instalments have been paid, and B may resell to C and C to 
D and D to E. The hire-purchase company then finds out what has 
happened and sues E to recover possession of the car and E joins D 
as a third party claiming under the implied warranty of title, and D 
similarly joins C as a fourth party and C joins B as a fifth party and 
B joins A as a sixth party. By that time A is usually impecunious, 
and some innocent person, usually B or C, has to pay the damages, ` 
and hig own costs, and the plaintiff’s costs, and the costs of all 
purchasers subsequent to him. This causes grave hardship, and 
sometimes ruin, to innocent people and it has long been obvious 
that the real trouble is that the motor-car registration book, though 
not a document of title, is so regarded by the public who have no 
other way of ascertaining who is the owner of the car. 

It is desirable to emphasise two points: 

First, the persons involved in these transactions are not well-to- 
do persons who buy motor-vehicles from the ordinary motor-car 
dealers. These dealers know, what the ordinary member of the 
public does not, that most hire-purchase agreements are registered 
with a company called H.P. Information Limited, which is a trade 
organisation formed for that purpose and through whose offices the 
dealers protect themselves. The persons involved in the transac- 
tions in question are the less well-to-do motorists who buy cars 
which they hear from their friends are available for sale by their 
owners. 

Secondly, while the hirer is very occasionally an habitual 
criminal, in the large majority of cases he is not. The House of 
Lords has long since decided that in law a hire-purchase agreement 
is an agreement of hire with an option to purchase. To the ordinary 
small man, however, it is a purchase on credit terms, which 18, 
indeed, from a common-sense point of view, its real nature. To the 
ordinary man, therefore, it does not seem dishonest to sell a car, 
nine-tenths of which he has already paid for and the balance af the 
purchase price of which he intends to pay after the sale. 
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Scott L.J. suggested that the situation could be met by providing 
for disclosure in the registration book that a hire-purchase agree- 
ment attached to the car.! The Government, however, rejected the 
proposal on the ground of administrative difficulty, no indication 
being given of the precise nature of the difficulty.2 Hilbery J. later 
made the alternative suggestion that cars subject to hire-purchase 
agreements should carry a distinctive mark’; but this is inferior to 
the earlier suggestion because the mark would have to be of a 
removable character and could therefore be removed before sale. 
Yet another suggestion is that there should be a State register of 
hire-purchase agreements in respect of automobiles on the lines of 
the private register referred to above.‘ 

Of these possible solutions, the most promising is that connected 
with the registration book. It may be that the Government’s 
objection was based upon the undesirability of requiring local 
authorities who are concerned with taxation of vehicles to investi- 
gate questions of title. However, this hardly seems a substantial 
objection, because the onus could be thrown upon the hire-purchaser 
and the hire-purchase company rather than upon the local authority. 
What is required is, principally, an amendment to the Sale of Goods 
Act providing that a hire-purchaser can pass a good title to a motor- 
vehicle if notice of the hire-purchase agreement is not given on the 
registration book. The practical details of the scheme are as 
follows : 

(i) In section 25 of the Sale of Goods Act, 1898..after subsection 
(8) there should be inserted the following subsection : — 

“í (4) Hirer in possession.—Where a person who has agreed 
to hire a mechanically-propelled vehicle under a hire-purchase 
agreement is in possession of the vehicle with the consent of the 
owner, a purchase from ier ieee in good faith and without 
notice of the fact that the er is not the owner shall convey 
a good title unless the hire-purchase agreement is registered in 
accordance with the provisions of the Road Vehicles (Registra- 
tion and Licensing) tions for the time being in force.” 

(ii) The ‘‘ prescribed form ” referred to in Regulation 2 of the 
Road Vehicles (Registration and Licensing) Regulations, 19851, 
should include a space for the applicant to state whether or not the 
car is on hire to him under a hire-purchase agreement, and, if so, 
the name and addreas of the hire-purchase company. 

(i) The Minister should direct under Regulation 6 that among 
the particulars to be included in the registration book should be 
the name and address, if any, so furnished by the applicant. 

(iv) The Minister should make a further Regulation providing 
for deletion of the entry in the registration book on payment of an 


1 Norman v. Pitt [1948] W.N. 970, C.A. 

2 451 H.O.Deb., ool. 1611; of. 4 J.Cr.L. 242-8; 118 J.P.Jo. 268. 
3 The Times, July 19, 1950. 

4 (1950) 100 L.J.Newsp. 486. 
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appropriate fee, and on application on a prescribed form purporting 
to be signed both by the original applicant and by the hire-purchase 
company named on the original form of application. 

It is suggested that in order to avoid reprinting the existing 
stock of registration books, rubber stamps should be made and the 
books stamped, preferably in red, in large letters in part of the space 
on page 6. 





This car is on hire-purchase from 





If these suggestions are adopted— 

(i) No hire-purchase company would be under any legal obliga- 
tion to see that the hire-purchase agreement was registered, but the 
hire-purchase company would be lable to lose the property in the 
car if they did not take steps to see that the hirer had regi 
the agreement. What would happen in practice would be that the 
hire-purchase company would not release the car until the hirer had 
produced to them the registration book with the hire-purchase entry 
on it. 

(ii) The motor taxation authority would be under no obligation 
to make any investigation as to whether or not the particulars 
registered were correct, or to do other than make an additional 
entry of a name and addres on the log book in cases where a motor- 
car was registered as being on hire-purchase. 

(iii) The additional administrative work would be small. The 
real administrative difficulty of motor taxation authorities is that 
nearly all their work arrives in a rush near the four quarter days. 
The registration in question, which would take place on the pur- 
chase of the car, might ordinarily be expected to be evenly spread 
throughout the year. 

The measure could not in this form extend to Northern Ireland 
because the Road Traffic Act, 1980, does not extend to Northern 
Ireland and because, although the Sale of Goods Act, 1898, extends 
to Northern Ireland, the Road Vehicles (Registration and Licensing) 
Regulations do not. Somewhat similar Regulations are, however, 
made by the Government of Northern Ireland. If, therefore, that 
Government wished the Bill to extend to Northern Ireland, the 
Bill could so provide. 

Q. C. 


REPORTS OF COMMITTEES 


REPORT OF THE COMMITTEE ON THE TAXATION TREATMENT OF 
PROVISIONS FOR ReriemMent (Cmd. 9068) 


Ir might be said without undue exaggeration that the Report of 
the Millard Tucker Committee is the most significant social docu- 
ment published in this country since the Beveridge Report. But 
whether it reveals an equally desirable tendency towards social, 
democracy is perhaps more dubious. 

As Professor Titmuss recently pointed out in The Temes,’ the | 
growing popularity of superannuation schemes in commerce and 
industry, and the taxation advantages attaching to them, are 
rapidly dividing the working population of this country into two 
classes—those who are dependent for retirement on the National 
Insurance Scheme and those who enjoy the infinitely greater benefits 
obtained through their employers’ retirement schemes. As yet, 
however, the latter class is far from homogeneous since the various 
types of scheme differ greatly amongst themselves both in the 
benefits thereby secured and in their treatment for taxation pur- 
poses. If the recommendations of the Committee are implemented 
a considerable measure of uniformity will be introduced in both 
these respects. This alone would aggravate, rather than minimise, 
the rift between the two classes. To some extent, however, this 
tendency would be counteracted as a result of the further recom- 
mendations whereby those not participating in pension schemes 
(¢.g., the self-employed, controlling and part-time directors, and 
those employed in posts not covered by any employer’s scheme) 
would be afforded comparable taxation relief in so far as they 
provided out of their own savings for similar benefits. 

To this extent the recommendations seem eminently desirable. 
In particular they will gladden the hearts of the self-employed pro- 
fessional classes, such as the legal profession—and especially the 
barristers’ branch of it which at present finds it virtually impossible 
to make adequate arrangements for retirement. Equally, there is 
much to be said for the basic taxation principle advocated by the 
Committee. Briefly, this principle is that contributions to schemes 
approved by the Revenue shall be allowable as expenses and that 
benefits ultimately received shall be taxed. Further the conditions 
for Revenue approval suggested by the Committee should eradicate 
the worst features of some of the present ‘‘ top hat ’’ schemes. But 
when this has been said, the proposals are subject to formidable 
objections which seem to require the most careful consideration. 
The main objections may be summarised as follows :— 


1 For Decamber 29 and 80, 1058. 
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1. Without interfering with vested contractual rights or legiti- 
mate expectations the suggested standardisation cannot be made 
to apply to the existing beneficiaries of schemes im operation. 
Hence the Committee are constrained to recommend transitional 
provisions which will introduce the gravest administrative com- 
plications. 

2. The proposals necessarily benefit only those who are liable to 
pay income tax. The poorer classes, who have no surplus income 
either to save or to be taxed, will remain dependent on National 
Insurance and the discrepancy between their pensions and those of 
the other part of the retired population will be increased rather 
than diminished. 

8. It may be expected that the recommendations, if carried out, 
will lead to a further increase in the number of employers’ schemes. 
These necessarily have the undesirable feature of restricting the 
mobility of labour. An employee with “‘ accrued ” pension rights 
which he cannot take with him is tied to his existing employer by 
the strongest of economic bonds. This, surely, is the road to serf- 
dom? Group or federated schemes may minimise this objection, 
but only a State scheme seems capable of eradicating it.? 

4. The Committee recommend an exception to the general prin- 
ciple, that benefits shall be taxable, whereby up to one-quarter (or 
£10,000) can be taken out in the form of tax-free capital payments. 
This, it is submitted, will inevitably lead to an enormous extension 
of one undesirable feature of the present ‘*‘ top hat” and similar 
schemes. The Committee themselves express misgivings about this 
exception and justify it only as the recognition of a fait accompli.? 
If it is extended it will inevitably result in growing sections of the 
population receiving not unsubstantial capital payments. Moreover 
they will receive them not when it is socially and economically most 
desirable (say at the age of thirty when they are bringing up their 
children) but at sixty-five or seventy when they are approaching 
their end and when they are likely to spend this capital on country 
cottages, television sets and consumer goods to comfort them in 
their declining years. Capital for the superannuated is less easy 
to justify, on any political theory, than capital for the enterprising. 

5. While it may be true that personal savings will be encouraged, 
the savings will be tied up in institutional funds. This again will 
3 The question of transfer on change of employment is discussed in pares. 

17 and Chap. 8. As the committee point out, this is primarily a matter 

for decision by employers when drawing up schemes but m practice they are 

not prepared to allow the full benefits of their contributions to be taken out. 

Tt 1s piglets | to contrast the position under the Shop Clubs Act, 1902, s. 7 

provi 


of which es that a workman on leaving his employment shall be entitled 
either to remain a member of the club or to be paid the actuarial value of 


his 

2 “© We have not been eble to find any sees | explanation why this lamp 
sum ever came to be treated as_nan-taxrable, If we were dealing with this 
matter without any reference H .W..__, we should have found 1% 
very difficult to recommend that any part of the benefit ahould be in tax-free 
form '’: para. 160. 
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enhance an existing, and not wholly desirable, tendency whereby 
the only private source of new capital is the institutional investor 
—not the most eager supplier of risk capital. The likely result will 
be to vest immense monopolistic power in a few mammoth insurance 
companies. This is not a development to be faced with equanimity. 

6. The expense to the Exchequer is formidable (it is officially 
estimated at £60m—-£80m a year, but unofficial estimates put it 
very much higher‘). This is not only, or even mainly, due to the 
tax-free capital payments, but rather to the fact that the contribu- 
tions deductible from taxable income fall in years of high earnings 
while the taxable benefits fall in years of much lower income. 

Having regard to objection 6, any Chancellor of the Exchequer 
is bound to find difficulty in implementing the proposals. At the 
same time they are not unlikely to commend themselves to a 
Conservative Chancellor pledged to a policy of introducing a 
‘‘ property-owning democracy.” To some (dubious) extent they 
are ‘f democratic,” and, having regard to objection 4, they certainly 
encourage ‘‘ property-owning.’’ Further they provide incentives 
for the over-taxed managerial class. What is more surprising, 
having regard to objections 24, is that they should have been 
accepted in principle by the trade union representative. Though 
Mr. George Woodcock, and the former Chief Inspector, Sir John 
J. Cater, add reservations regarding the proposals for the self- 
employed and the like, these reservations do not amount to a 
general dissent ; indeed, to their alternative proposal for an extended 
hfe-assurance relief, objection 4 applies even more strongly since 
whole-life and endowment assurance produce wholly tax-free capital 
payments at death or dotage.” If, however, an increased relief 
were limited to deferred annuity policies this solution would have 
much to commend it on all grounds and would certainly reduce 
administrative complexities. 

Nevertheless the Report tackles a serious social problem which 
can no longer be burked, and it may point the way to the only 
practical solution of it under present conditions. Some, at least, 
of the objections could be eradicated or minimised if less sacro- 
sanctity was attached to existing practice and present expectations. 
It is highly doubtful whether anyone has been so naive as to plan 
his retirement on the basis that there will be no changes in the tax 
law, and that being so there seems no overwhelming objection to 
a compulsory change in existing pension schemes if they are to 
retain Revenue approval (objection 1) or to the elimination of tax- 
free benefits (objection 4). But it is difficult to see how the other 
objections, of which 2 and 8 seem the most serious, can be met 
except by removing the whole subject from the realm of private 


4 And these estimates relate merely to the extra cost. No estimate is given of 
Sha ieseent ane! fo che Birana of e oig siamese but it is clearly formidable. 
5 And, as may capi ital payments under approved schemes, they may largely 
Sae eda a “neh Eos reversing the Treen ear o ibe 
diminution of inherited wealth. 
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enterprise. By taxation concessions, the State indirectly helps to 
finance “‘ private ”? schemes as well as public ones. The question 
of basic policy is whether it is desirable to leave in operation two 
State-subsidised schemes, under one of which the benefits are (at 
present) below subsistence level, whereas in the other they may be 
well above it. 

L.C. B.G. 


THe ExaLrsn Concert oF DowicuhE 


Tue judiciary and the administration alike may justly take comfort 
from the First Report of the Private International Law Committee, 
which gives unanimous approval of current judicial practice in a 
highly controversial branch of the law, leavened with only a few 
minor suggestions for amendment. True, there is an appearance of 
daring in Appendix A, consisting of a draft code on the law of 
domicile, but while this garnish bears much of the promise, it 
contains little of the substance of change. 


The Committee and its Terms of Reference 

The committee was appointed to consider changes in such rules 
of Private International Law as the Lord Chancellor might from 
time to time refer to it, and on the request of the Lord Chancellor, 
the subjects to be proposed for discussion at any international con- 
ferences on private international Jaw; to make recommendations for 
instructions to be given to the United Kingdom representatives at 
such conferences, and when requested to consider and make recom- 
mendations on the reports of such conferences and the action to be 
taken on them. The committee is therefore dependent upon the 
Lord Chancellor of the day ; it is to consider questions designated by 
him and no others. 

The first question submitted to the Committee by the Lord 
Chancellor was “‘ What amendments are desirable in the law relating 
to domicile, in view especially of the decisions in Winans v. Attorney- 
General * and Ramsay v. Liverpool Royal Infirmary, and whether, 
in the light of any alterations which the committee may recommend 
in that law, it appears desirable that Her Majesty’s Government . 
should become a party to the draft Convention to regulate conflicts 
between the law of the nationality and the law of the domicile.” 4 


The General Approach 
The general approach of the committee is perhaps epitomised in 
the following two general comments: 


1 Cmd. 9068, H.M.8.0., 6d. net. 
2 [1904] A.O. 287. 


41 This was one of the Conventions approved by the Conference Private 
International Lew held at The Hague in October, 1951, under the adipe of 
the Dutch Government. 
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(1) (of the Wills Act, 1861): ‘* Although this Act is not 
altogether satisfactory, we would not suggest any amend- 
ment to it, even if it were withm our terms of reference to 
do so.” * This gratuitous comment upon one of the most 
ill-considered and badly drafted of statutes, which intro- 
duced into the conflict of laws the unsuitable concepts of 
nationality (instead of domicile) and personalty (instead of 
movables) should suffice to allay any suspicion of radical 
reforming tendencies. 

(2) (of the foreign court or total renvoi theory) : ‘‘ This theory 
no doubt has the advantage that it succeeds in achieving 
harmony of decision between the English and the foreign 
courts.” ” In view of the highly unsatisfactory method of 
proof of foreign law in the English courts, and the presump- 
tion that in the absence of evidence to.the contrary, foreign 
law is the same as English, this statement would be difficult 
to substantiate. Is it, for example, borne out by the decision 
in Re Wellington, decd.,* decided by the chairman of the 
committee ? 


The Detatled Proposals 


The Domicile of Choice. The committee recommends no change 
in the requirement that, to acquire a fresh domicile of choice, a 
person -of full capacity must intend to reside in a country perma- 
nently.* Here is the only mention of a rift in the committee, since 
we are told *° that a minority considered that the intention need be 
only to reside for an unlimited time. But some transfer of the 
burden of proof might result from the proposed rules ™ that a person 
shall be presumed to intend to live permanently where he has his 
home, or his principal home if more than one, or where his wife 
and children have their home if he is stationed in a country for the 
principal purpose of carrying on a business, profession or occupa- 
tion. The committee is probably right in thinking that the applica- 
tion of these presumptions would have reversed the decision in 
Ramsay’s case, but this result is not quite so clear in Winans’ case. 
The third presumption might also produce some strange results if 
not carefully handled, e.g., in such cases as Donaldson v. Donald- 
son.™? The committee apparently considers that the changes so 
effected would be sufficient to make this country an acceptable 
adherent to the International Convention. One can only hope that 
this minimum change would, in fact, suffice. 


ae 


12 [1940] P. 888 
Vou. 17 16 
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The Domicile of Origin. The committee recommends : 

(1) that it should in future be no harder to displace a domicile 
of origin by a domicile of choice than it is to displace one 
domicile of choice by another, and 

(2) that the doctrine of the revival of a domicile of origin 
established in Udny v. Udny ** should be abolished. 

These are two highly desirable amendments, but even here the 
committee has failed to follow the logic of its own recommendations, 
because once these peculiar and undesirable characteristics of the 
domicile of origin are abolished, the raison d’&tre of the domicile of 
origin as a separate concept has disappeared. Indeed, Art. 1 (2) 
of the proposed code, which reads: ‘‘ A domicile is either a domicile 
of origin or a domicile of choice ” is most unsatisfactory. Not only 
has the committee here perpetuated the distinction between the 
domicile of origin and the domicile of choice, but it has completely 
failed to mention the domicile which, on its own recommendations, 
can alone be acquired by infants and married women, t.e., the 
domicile of dependence. 


The Domicile of Marred Women. The doctrine that a 
married woman, by operation of English law, acquires any 
domicile which her husband may choose to acquire quite irres- 
pective of the motives, however fraudulent as regards the wife, 
for which he chooses that domicile, or whether the wife has 
any knowledge of the domicile so acquired, or of whether the 
husband contributes one penny towards the wife’s support, was 
adumbrated by the courts in the latter part of the nineteenth 
century. It was, however, finally established in its full rigour by a 
decision of the House of Lords in 1921 ** and by one of the Privy 
Council in 1926,/° which were reached not only in disregard but 
in the very teeth of the Married Women’s Property legislation of 
1882-1907 and the Sex Disqualification (Removal) Act, 1919. The 
social consequences of the doctrine established by the House of 
Lords and the Privy Council were so deplorable as regards deserted 
wives that the legislature was forced to intervene in 1987 and again 
in 1949. It did not, as it might (and many will think, should) have 
done, overrule the outmoded notion of the unity of domicile, but 
it circumvented it for the purposes of divorce jurisdiction, by pro- 
viding that the English courts will take such jurisdiction when the 
wife has been deserted while domiciled in England and the husband 
has subsequently acquired another domicile, and also when she has 
been ordinarily resident in England for three years before presenting 
her petition. A decision of the Court of Appeal last year** has 


13 (1869) L.R. 1 Se.Ap. 441. 

14 Lord Advocate V. Jaffrey [1921] 1 A.C. 146. 

15 Ait.-Gen. for Alberta v. Cook [1026] A.C. 444. 
16 Travers v. Holley [1058] P. 246. 
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established that the English courts are also prepared to grant 
similar jurisdiction to foreign courts. 

The committee’s only proposal in this branch of the law is that 
a woman who has been separated from her husband by the order of 
a court of competent jurisdiction ™ should be able to acquire a 
separate domicile, but subject to this one proviso the committee 
recommends ** that Parliament should give legislative force to the 
rule that every woman must by operation of law acquire her 
husband’s domicile. This legal unity, of course, assumes its maxi- 
mum practical importance when the real unity of the family has 
disappeared, i.e., when husband and wife no longer live together. 

Various other possibilities are considered, but the committee 
does not think that the experience of the United States has been 
such as to encourage it to recommend the adoption in this country 
of the rule that a married woman should be able to acquire a 
separate domicile in exactly the same way as an unmarried woman. 
No reasons whatsoever are given for this sweeping judgment. We 
have no indication of the evidence taken into account in arriving 
at this conclusion or of the sources of such evidence. Nor does the 
committee regard the fact that in most European countries a 
married woman can acquire a separate domicile as being of much 
relevance in view of the smaller importance attaching to domicile 
in these countries. 

The committee considers the main difficulties of deserted 
wives to arise from the rules governing jurisdiction in matri- 
monial causes, which it thinks are primarily a matter for the Royal 
Commission on Marriage and Divorce. In this the committee seems 
out of date. The difficulties about jurisdiction in divorce and 
matrimonial causes have been largely overcome by the legislature. 

To one less versed in the proceedings in the Chancery Division 
than most of the members of this committee the contention that 
the fact of desertion (or presumably any other matrimonial offence) 
should not affect such matters as the validity of a married woman’s 
will or the distribution of her property on intestacy seems quite 
incomprehensible. Does not the present position leave the door wide 
open for the deserting husband to overturn the will of his deceased 
wife by proving that she was not domiciled where she thought she 
was? Are there no similar pickings to be had on intestacy? The 
difficulties foreseen about proof of separate domicile could be 
avoided by registration, and the argument of possible tax evasion 
seems irrelevant. In the sphere of taxation the unity of husband 
and wife is more rigorously enforced in the interests of the 
Exchequer than in any other branch of law, but this is no argument 
in favour of the unity of domicile. Two tyrannies are no nearer 


17 This ee not only a prana E but also a seperation order in a 
Magistrates’ court, under the unediction (Separation and Main- 
tenance) Acts, 1905-1949. rate = 

18 Draft code, Art. 3. 
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liberty than one. It is to be hoped that the legislature will jealously 
scrutinise Article 8 of the committee’s proposed code and many will 
hope that it will never receive statutory force. 


The Domicile of Infants. The committee makes the sensible 
suggestion that the domicile of a married infant should no 
longer depend upon his parent. As to an infant’s dependent 
domicile, however, it recommends that the infant’s domicile 
should normally follow that of the person in whose custody 
he is, but should change with a change in that person’s domicile 
only if there is positive evidence that such was the intention. 
While dealing with this question it seems unfortunate that 
the committee did not also ‘recommend that the change could 
be made only if for the infant’s benefit, and would in any event be 
vitiated by fraudulent intention on the part of the person effecting 
the change. l 

This whole question is also bedevilled by the married woman’s 
dependent domicile, which by making a woman incapable of affect- 
ing her own domicile once married, renders her equally incapable 
of deciding freely the domicile of children dependent upon her. 


The Domicile of Lunatics. The proposal that there should 
be power to change the domicile of a lunatic when this is m the 
lunatic’s interest, subject to the approval of a court of competent 
jurisdiction,’® will be welcomed. 

The Draft Convention to regulate conflicts between the law of 
nationality and the law of the domicile. The provisions of this 
convention are directed towards the avoidance of the doctrine of 
renvoi by provisions that the internal law of the domicile shall be 
applied. This seems a highly desirable solution, and it is only 
regrettable that where the conflict is between the law of the domicile 
and the law of the gitus, the committee should consider that the 
doctrine of total renvot, asin Re Wellington, should still be applied. 


O. M. STONE. 


18 Draft Code, Pt. 5. 
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Taxinae Property Wrirnaout ComMPENSATION—SEVERABILITY OF 
STATUTES—VALUE AB PRECEDENT oF COURT OF APPEAL 
DECISION GIvEN WITHOUT JURISDICTION. 


Ulster Transport Authority v. James Brown & Sons, Lid. [1958] 
` N.I. 79 involved many questions, of which the following three are of 
considerable interest. 

1. Taking property without compensation. By section 5 (1) of 
the Government of Ireland Act, 1920, the Northern Ireland Parlia- 
ment may not take property without compensation.’ In this case, 
the legislative provision impeached as infringing that restriction was 
section 18 (1) of the Transport Act (Northern Ireland), 1948, which 
imposed limitations on private enterprise road haulage.” The 
defendant company have carried on since 1898 a furniture removal 
business of both the kind permitted’ under section 19 (1) of the Act 
of 1948 and that prohibited by section 18 (1). They were prose- 
cuted in respect of an occasion in 1951 when they acted contrary to 
section 18 (1). After conviction by the magistrate, they appealed 
to the Divisional Court (Sheil and Curran JJ.), where section 18 (1) 
was held ultra vires. This decision was unanimously affirmed by 
the Court of Appeal’? (Lord MacDermott L.C.J. and Porter and 


1 The relevant visions of the Act of 1920 are:— s. 4 (1) Subject to the 
provisions of Act, the Parliament of Northern Ireland shall heave power 
to make laws for the peace, order, and good government of Northern Ireland. 
8. 5 (1) In the exercise of their power to make laws under this Act the 
Palana of Northern tried hall nap aks E lew eee. Ae dices cr 
indirectly to . . . take any property without compensation. Any law made in 
contravention of the restrictions imposed by this subsection , #0 far as ıt 
contravenes those restrictions, be void. 

The words represented by the three little dots are a lengthy protection of 
religious freedom, equality and property. It may be that the House of Lords 
will one day decide that ‘‘ take any pro " refers to religious pro 
only. But the contrary was decided by the N.I. Court of Appeal in O'Neill 
v. koai Ireland Road Transport Board [1988] N.I. 104, and ın the case 
now under discussion. For the purposes of this note, the judicial interpretation 
is gmocepted, and accordingly the material text of s. 5 (1) 1s as given in this 
footnote. For juristic comment, see articles by Professors J. A. Coutts and 
F. H. Newark in the Northern Ireland Legal Quarterly, Vol. 8, pp. 47, T7 
and 188, and Vol. 4, p. 168. 

2 The relevant provisions of the Act of 1948 are:— s. 18 (1) Save as provided 
T next succeeding section of this Act, a person other than the Authority 
shall not . . . use @ motor vehicle on & publio eure to carry for reward any 
passengers or any Mggage or merchandise. 8. 1 z The provisions of the last 
preceding section shall not apply to or affect .. . (d) the use, by a person who 
carries on . . . the business of a remover or storer of furniture, of a motor 
vehicle to move furniture or effects, not being pert of the stock in trade of 
the owner thereof, from or to premises oocupied by such owner to or from other 
premises occupied by such owner or to or from 4 BAe 

An appeal lies to the Court of Appeal in these circumstances under s. 50 of 

the Act of 1920. 
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Black L.JJ.). It was admitted or proved that if the defendants did 
not do the work, the U.T.A. would have to be employed. Further- 
more, if prohibited from doing this work, the defendants would 
from that cause alone lose important and substantial business 
connections and work arising from them and goodwill, and their 
permitted furniture removal business would be seriously and 
adversely affected. The U.T.A. do all kinds of furniture removal 
work, and hope to acquire a monopoly of it. No compensation 
had been paid to the defendants in respect of the prohibition, nor 
was any provided for in the Act. 

Sheil J. approached the problem by saying, first, that goodwill 
is property, as it can be dealt with independently of anything 
tangible. Secondly, there had been a taking of goodwill, as the 
prohibited business would accrue to the U.T.A. Thirdly, it would 
be different if there had been a mere prohibition. The learned 
judge’s second and third points suggest that some sort of transfer is 
necessary for a taking of property; yet this is difficult to reconcile 
with goodwill being the property taken. The U.T.A. do not get the 
goodwill attaching to the defendants’ business: they get a compe- 
tition-free opportunity to develop their own business. People 
wanting goods carried will employ the U.T.A., not because they 
used to employ the defendants, but because the U.T.A. are the sole 
operators. l 

Curran J. also considered ‘‘ take ” and ‘‘ property ” separately. 
He thought that nothing was transferred from the defendants to 
the U.T.A., “other than the custom of those who own furniture 
and want it removed and carried. The custom of those who, but for 
the statutory prohibition, might have become clients of the [ defen- 
dants] cannot, in my opinion, be described as property ” (p. 98). 
But, he said, there could be taking without transfer. “In my 
opinion, what has been taken from the [defendants] is a right which 
they undoubtedly had, namely, their right to carry on that part of 
their business as furniture removers and storers.. . »’“ and he 
cited authorities from the U.S.A.° (pp. 98-9). This is clear, but 
Curran J., as he was entitled to do, refused to explore the 
difficulties. If taking property does not necessarily ‘involve any 
notion of transfer, is a prohibition extending to everyone void? 
Cannot a now lawful trade, which in time comes to be generally 
regarded as noxious, be entirely prohibited without compensating 


4 Sheil J. said he agreed with Ourran J. ‘that a right to exercise a lawful 
trade 1s pro and that the effect of the impugned section has been to taka 
such property without compensation"’ (p. 98). Is such property taken by 
making the trade unlawful? Or does Sheil J. still require a transfer? 

5 The American cases cited, ttably, did not include Damel v. Pamal 
Seourty Lafe Ins. Oo. (1048) 886 U.S. #20, where the Suprame Coa 
pou Pell valid a South Carolina statute prohibiting life msurance 
companies irom owning or operating undertaking businesses, and prohib 
undertakers from serving as agents for lfe insurance ae oe 
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everyone engaged in it on the appointed day?* Curran J.’s 
opinion opens up possibilities of narrowing the legislative powers of 
the N.L Parliament almost to vanishing point.’ It is true that the 
opinion does not compel this, but it remains to work out the pomt 
at which it can be distinguished. 

In the Court of Appeal, Lord MacDermott L.C.J., with whose 
opinion Porter and Black L.JJ., in shorter judgments, concurred, 
said that the defendants had “‘ lost ° property. They “‘ will, over 
and above such consequential damage as may be inflicted on that 
part of their undertaking which they remain free to carry on, lose 
completely—(i) the portion of their furniture removal business 
struck at by these provisions, and (ii) the goodwill which exists in 
respect of that portion. ...I do not think any significant distinc- 
tion is to be drawn between the two elements J have enumerated. 

. here the relevant loss is really a loss of goodwill in the 
commercial sense .. .’’ (pp. 109-10). He held that there was a 
taking 'of this goodwill without compensation—a taking over by the 
U.T.A.*; he said it might be different with a “f mere ” prohibition, 
but that it was not necessary to decide. It was not necessary to 
decide, but the question is very important. It is submitted that, in 
the light of this case, ‘* directly or indirectly to take any property ”’ 
includes (i) to vest, or order the vesting, in any person of anything 
marketable previously belonging to any other person; (i) to create 
a monopoly in place of competitive undertakings; and (iii) to 
destroy, or order the destruction of, anything marketable, otherwise 
than by prohibiting everyone from engaging in a particular activity ; 
but (iv) nothing else. This case is authority only for head (u); 
head (i) is obvious; both head (im) and the limitation on it are 
controversial, and so is (iv). The underlying principle suggested 
is that “‘to take any property without compensation ” involves 
impoverishing one in relation to others. There is nothing in the 
statute which compels this interpretation, but it is put forward as 
a reasonable compromise between the widest possible construction 
of section 5 (1) and the greatest possible powers of the N.I. Parlia- 
ment. Each citizen ought to be entitled to equal treatment with other 
citizens, while the legislature dught to be able to ordain new criminal 
offences in the interests of public policy : it ought to be able to see 


© In Clarke v. Haberle Crystal Springs pges Co. (1920) 280 U.B. 884, 
Holmes J., giving the unanimous judgment of the Supreme Court, said: 


‘Tt seems to us plain... that when a business 1s extinguished as noxious 
under the Constitution the owners cannot demand compensstion from the 
government...."’ 


~ 


These are the possibilities which failed to commend themselves to the Judicial 
Commuttee of the Privy Council in Re A Reference under the Government of 
Ireland Act, 1920 [1086] A.C. 352. 
3 But the U.T.A. do not get what the defendants had. In Hohfeldian 
terminology, the defendants had a Pee or lberty—of on & 
business. B. 18 (1) of the 1948 Act did not give that to the U.T.A.. ches hed 
that ind dently of s. 18 (1). What that section gave them was e claim— 
io prevent competition. : 
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to the policing of the Province. One cannot be impoverished in 
the abstract : poverty is a social accomplishment. A universal 
prohibition * does not alter the relative ranges of different people’s 
activities or assets. So it is contended that an enactment that Mr. 
Smith’s grocery shall shut at 5 p.m., while all other grocers remain 
free to trade until later, would be to take property; but a provision 
that all shops shall shut at 5 p.m. would be valid. It is true that 
the analysis preferred here ° does not give the citizen such exten- 
sive protection as that accorded in some American cases, and gives 
him more than in some others, but it must be remembered that the 
task here is not to define “‘ take ” or “‘ property,” nor even to define 
““ directly or indirectly to take any property without compensa- 
tion,” but to interpret these last words for the purposes of the 
Government of Ireland Act, 1920. Even the narrowest meaning 
inevitably attached to the phrase after the Brown case is more 
extended than was previously thought correct. Whether in view 
of that the express limitations on the powers of the N.I. Parliament 
ought to be relaxed is a political question, to be decided ultimately 
by the assembly ‘at Westminster. 

2. Severability of statutes. The defendants having been 
acquitted, and section 18 (1) having been held void so far as it 
contravened the restrictions in section 5 (1) of the 1920 Act, what 
is the state of the Statute Book? There is not much United King- 
dom experience of holding legislation void. There are authorities 
on delegated legislation, and there are authorities on Acts of the 
highest legislatures of colonies and Dominions and foreign countries 
with written, especially federal, constitutions. But the N.I. courts 
have never faced up to the problem of severance before.!1 There 
appear to be three main possibilities, once some voidness has been 
attributed to part of a statute. First, some words may be wholly 
inoperative (1.¢., ultra vires in all their conceivable applications), 
and the result of holding them void is that they are to be ignored 
without prejudice to the validity of the rest of the Act (“ vertical 
severance ’’). Secondly, some words may be susceptible of intra 
vires and ultra vires applications, and the result of so holding is 
(a) the same as in the first case, or (b) that they are to be ignored 
as to their ultra vires applications without prejudice to their validity 
in applying to other situations (“‘ horizontal severance”), Finally, 
a holding that any words are susceptible of any ultra vires applca- 
tion may mean that the whole statute is to be ignored. 

The first possibility was not in point in the Brown case, for the 
words in section 18 (1) are susceptible of some applications which 
may not infringe section 5 (1) of the 1920 Act, viz., to persons using 
motor vehicles for a prohibited purpose for the first time after the 


* The expression *' negative prohibition,’’ which appears in several of the CR8O8, ` 
seems both inelegant and uncommunicative. 

10 Of. Professor Newark’s article in 4 N.LL Q. 168. 

11 For a previous consideration of this question, see Professor F. H. Newark’s 


article in 9 N.I.L Q. 19. 
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Act of 1948 came into force. The third possibility was quickly ruled 
out. Lord MacDermott, referring to section 5 (1), said: “I am 
not aware of any authority for the view that language such as this 
necessarily means that contravention must produce an actual gap in 
the statute book in the sense that the measure concerned, or some 
specific part thereof, simply drops out of the authorised text. As 
well as this vertical severability, if I may so describe it, I see no 
reason why, if the circumstances warrant such a course, the terms 
of section 5 (1) should not be sufficiently met by what I may call a 
horizontal severance, a severance that is which, without excising any 
of the text, removes from its ambit some particular subject-matter, 
activity or application. This, I think, would give effect to the words 
‘so far as it contravenes’ without impinging on the meaning or 
weight to be attached to the word ‘ void’ ” (p. 118). 

This solution seems very satisfactory, but it may be thought 
that it is not authoritative. It was material in deciding how the 
order of the court should be framed, but it might be said that only 
if in a later case the court apples s. 18 (1) is the authority for this 
type of severance complete. At all events, it is left open to debate 
as to when the circumstances warrant severance in this fashion. - 
z Perhaps it is always to nappen when words have ultra vires and 
intra vires applications. . ; 

8. Precedent and niie «. For ‘the purposes of this note it 
is assumed that dx. -us of ne N.I. Court of Appeal are binding 
on itself and on lower `c.. ¥ along limes similar to those laid down 
for England in Young v. Jol Aeroplane Co. [1944] K.B. 718. If 
that is so, there was an ostaci, to all the judges in reaching their 
decision in the Brown c’ se: the earuct N.I. Court of Appeal decision 
in Northern Ireland J.oad Transport Board v. Benson [1940] N.I. 
188. 

The progress of the Benson case was, to say the least of it, 
peculiar. Benson was prosecuted for a breach of section 15 (1) of 
the Road and Railway Transport Act (Northern Ireland), 1985, 
which, for present purposes, was in pari materia with section 18 (1) 
of the Act of 1948. Before the magistrate he was acquitted but 
ordered to pay costs. The prosecutors appealed to quarter sessions, 
where the appeal was dismissed. The deputy recorder stated a case 
on which an appeal was heard by the Court of Appeal. In that court 
the appeal was fought on the merits of the prosecution, and the 
Court of Appeal eventually held section 15 (1) valid and ordered 
the appellant to be convicted. In the House of Lords (Benson v. 
Northern Ireland Road Transport Board [1942] A.C. 520) the 
appeal was again opened on the merits, but the House exposed the 
trail of misconceived proceedings, pointed out that there is no 
appeal to quarter sessions from an acquittal at petty sessions 
and that therefore the Court of Appeal decision was given without 
jurisdiction, and allowed the appeal on that ground without con- 
sidering any other. 
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In the Brown case, all the judges in the Divisional Court and 
Court of Appeal held that the Court of Appeal’s legal propositions 
in the Benson case were not binding on them because the case was 
heard without jurisdiction. This conclusion may seem somewhat 
surprising. The Benson case was not in this respect per incuriam, 
for the Court of Appeal overlooked no authority relating to the 
validity of section 15 (1). Granted that judges cannot make 
precedents whenever the spirit moves them, it does not follow that 
a case decided without jurisdiction is necessarily not binding. 
There seems, in the first place, to be a confusion between res 
judicata and judicial precedent. If a decision is quashed as having 
‘been given without jurisdiction, the parties are no longer bound by 
it, but that is quite consistent with later courts being bound by the 
ratio decidendi of the case. As an analogy, Re MacManaway 
[1951] A.C. 161 remains an authoritative interpretation of the 
House of Commons (Clergy Disqualification) Act, 1801, notwith- 
standing the Reverend J. G. MacManaway’s Indemnity Act, 1951. 
Secondly, if a decision of a court is reversed on some ground 
which makes it unnecessary for the appellate court to’ con- 
sider the grounds of the decision below, the reversal does not 
abrogate the authority of the decision reversed. The Parlement 
Belge (1879) 4 P.D. 129 is regarded as authority for the proposition 
that a treaty not ratified by statute cannot alter English law, 
notwithstanding that an appeal was allowed on a ground which 
made it unnecessary for the Court of Appeal to consider this 
proposition: (1880) 5 P.D. 197. If, then, the ground on which 
an appeal is allowed is that the court below had no jurisdiction, 
does that make a significant difference? The decision of the Court 
of Appeal in the Benson case was given at the request of the parties 
(who did not raise the question of jurisdiction and who set the 
machinery of the court in motion by the normal invocative steps), 
it was piven after hearing the arguments of counsel in a due and 
appointed place at a due and appointed time,’” it was given after 
judicial consideration, and it was given with the expectation that 
it would be reported and cited as a precedent. It is the merest 
technicality that denies it authority. 

Would the Brown ruling have been different if, in allowing 
the appeal in the Benson case on the ground that the Court of 
Appeal had no jurisdiction, the House of Lords had gone on to say 
that in respect of the validity of section 15 (1}—had it been neces- 
sary to decide the question—they would have agreed with the 
majority in the Court of Appeal? Then ‘change the question 
slightly: suppose the House of Lords had allowed the appeal on 
two grounds: (a) lack of jurisdiction, and (b) section 15 (1) was 
void: would the second ground of the House of Lords decision 
12 Tt will be noticed that the acer of Appeal wonld have had jurisdiction had 


the prosecution appealed from te by way of case stated. This is 
not like the case, say, of a county court adjudicating outside its financial limits. 
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have to be ignored because of the first? Al the other Lords 
present in Jacobs v. London County Council [1950] A.C. 861 
concurred with Lord Simonds when he said (p. 869): “*. . . there 
is in my opinion no justification for regarding as obiter dictum a 
reason given by a judge for his decision, because he has given 
another reason also.”’ 

Finally, is the Brown ruling confined to Court of Appeal 
decisions reversed for lack of jurisdiction, or has another hunt been 
added to the indispensable researches of counsel? Must every 
barrister against whom an authority is cited comb through the 
report, record, and papers to see whether there was some flaw in 
the jurisdiction? It would be technicality triumphant if you could 
avoid precedent for lack of jurisdiction even if the decision 
remained effective inter partes | 

L. A. SHERIDAN. 


THe Proper Law or A CONTRACT AND AFFREIGHTMENT 


6 A CHARTERPARTY has been made in Paris in the English language 
between a French charterer and an Italian shipowner for the carriage 
of a cargo of wheat in an Italian ship from a French to an Italian 
port. The charterers were acting for the French Government, but 
this fact was unknown to the shipowners. A supplement to the 
charterparty and the bills of lading which have been issued to the 
charterers in France are in the French language and the bills of 
lading are in French standard form. They have been endorsed 
to Italian consignees. The freight is payable in Italy in Italian 
currency. The English court is asked to decide what law is to be 
applied to the contract of affreightment embodied in the charter- 
party.” 

This looks like an examination question, like a situation 
laboriously invented by an academic brain in order to test the 
capacity of a group of students for arguing a case which is much 
“ too good to be true.’’ Yet precisely these were the facts and this 
was the question which confronted the Court of Appeal in The 
Assunzione [1954] 2 W.L.R. 284. Here we have the problem of 
the proper law of the contract, so to speak, in a test tube because 
nobody contended that English law applied, the court had to 
decide between French and Italian law and was thus untrammelled 
by the natural predilection of the judge for the lew fori which is, 
in all countries, the most important single factor in the shaping 
of conflicts rules in practice. Moreover we have the various factors 
which normally influence an English court in determining the so- 
called ** implied ” or the ‘‘ imputed ” intention of the parties almost 
evenly balanced: French locus contractus, Italian locus solu- 
tionis (for both parties); language and form of the contract 
partly French, partly English, but nationality of the vessel (i.e. 
law of the flag) ItaHan; one party carrying on business in France, 
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the other in Italy, no arbitration clause and no express choice of 
law. Generations of teachers of the law are going to benefit and 
generations of students are going to suffer from the case. 

Both Willmer J. [1958] 1 W.L.R. 929, and the Court of Appeal 
decided in favour of Italian law. The decision in the Court of 
Appeal was unanimous, but the lines of reasoning of the three Lords 
Justices were not identical and each differed from that of Willmer J. 
A decision of this kind is much a matter of nuances, of a distribu- 
tion of emphasis, and no two judges are likely to agree on that. 
All that can be done here is to select a few important points and to 
try to show how the various members of the court dealt with them. 

Willmer J. was inclined to agree with those writers on the 
subject who consider that the presumption in favour of the law 
of the flag does not normally apply to contracts of affreightment 
made prior to the commencement of the voyage and that it should 
be regarded as mainly applicable to contracts made by the master 
in virtue of his authority to bind the ship- and cargo-owners. 
Hodson L.J., however, did not think it was “‘ right to treat the 
law of the flag in connection with contracts of affreightment as if it 
were obsolete.” He took the view that nothing had happened since 
Lloyd v. Guibert (1865) L.R. 1 Q.B. 115, to weaken the pre- 
sumption in favour of the law of the flag, and he emphasised that 
the actual decision in that case ‘‘ was given on a contract of 
affreightment and had nothing to do with the agency of necessity 
of the master,” although the bottomry bond into which the master 
had entered was an “‘incident’’ in the ‘“‘ history of the case.’’ 
Willmer J. had laid some stress on the fact that the ostensible 
nationality of the ship (¢.g., its Panamanian nationality) as demon- 
strated by her flag may be totally artificial, and Hodson L.J. seemed 
to agree that in such a situation the nationality of the owners 
rather than the flag of the ship was presumed to determine the proper 
law. This was, in the view of Hodson L.J., partly the explanation 
of Chartered Mercantile Bank of India v. Netherlands India Steam 
Navigation Co. (1888) 10 Q.B.D. 521. Whatever may be thought 
of the learned Lord Justice’s attempt to revive the law of the flag, 
he certainly guarded the presumption against being made an instru- 
ment of fraude à la lot. Nevertheless, even in the form which 
Hodson L.J. gave to the presumption, it is of doubtful utility in 
modern conditions. Other decisions, e.g., that of the Court of 
Appeal in The Industrie [1894] P. 58, and that of Merriman P. in 
The Njegos [1986] P. 90, cast considerable doubt on its existence, 
and, it is submitted with great respect, have not been fully 
explained by Hodson L.J. in the light of his approach. Moreover, 
and this is perhaps more important, the problem of what significance 
should be attached to the law of the ship’s nationality ought to be 
investigated in the light of business practice: it may well be that 
the case for it is stronger in the case of a charterparly (perhaps 
especially a time charter) than with a contract evidenced by bills 
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of lading issued to a shipper who is not the charterer. How 
important is the nationality of the vessel for a shipper of this kind, 
particularly where the contract has been made through brokers ? 
Is it quite realistic today to try to uphold the generality of a pre- 
sumption laid down by Willes J. in 1865, in the face of changed 
business habits and the development of many different types of 
contracts of affreightment? Be that as it may, Singleton and 
Birkett L.JJ. were much more cautious than Hodson L.J. in their 
approach to the law of the flag. Singleton L.J. admitted that 
“you must come down on the side of the flag if there is nothing 
pointing in an opposite direction,” but he added: “It is a 
position which can seldom arise,” and Birkett L.J. based his 
ultimate conclusion in favour of Italian law on general considera- 
tions within which the flag of the ship played no more than a 
secondary part. 

How much weight was to be given to the fact that France was 
and was conspicuously represented as the locus contractus? (The 
charterparty bore the heading: “‘ Paris, Oct. 7, 1949.’") Batiffol 
(Les Conflits de Lois en Matière de Contrats, Nos. 277 et seq., esp. 
No. 285) arrives at the conclusion that in all the major countries 
(including this country, but with the possible exception of Germany) 
the courts have generally been inclined to apply the fe’ soci con- 
tractus to contracts of affreightme `. It is all the m «important 
(and gratifying) that in the instr .c case the three „embers of the 
Court of Appeal refused to att’ o any decisive s«mportance to the 
locus contractus, although no’ . of them adverted to the weighty 
objections which have often cen advanced against the place of 
contracting as a criterion f ~ the determination of the proper law 
of the contract in moder / technical and commercial conditions. 
Is it conceivable that T’.rner L.J. when writing his Judgment in 
P. & O. v. Shand (1865) 8 Moo.P.C.(n.8.) 272, would have postu- 
lated a general presumption in favour of the lew loci contractus 
if he had known about the long-distance telephone or the tele- 
printer? Birkett L.J. underlined the ‘‘ accidental ” character of the 
circumstance that ‘‘ Paris” appeared on the charterparty -and 
thought it was ‘too much to say that the contract was made in 
France because the correspondence would seem to indicate that all 
the material matters . . . were negotiated by letters and by tele- 
grams passing between Genoa and Paris.” But, with respect, this 
point, though of great importance, does not mean that the contract 
was not made in Paris, but the fact that it was made there should 
not be allowed to have any influence on the determination of the 
proper law. In the result, though not in the line of reasoning, 
Birkett L.J. arrived at conclusions similar to those formulated by 
the late Professor W. W. Cook (The Logical and Legal Bases of the 
Conflict of Laws, Chap. XIV) whose demolition of the locus con- 
tractus as a test of selecting the proper law appears to the present 
writer to be convincing. 
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In so far as this important case can be quoted as an authority 
in favour of any particular connecting factor at all, the key to its 
significance must, it is submitted, be found in the words of Single- 
ton L.J. that “ matters of very considerable importance are the 
form of, and place of, payment. In this case payment had to be 
made in Italian lire, and in Italy. Im the circumstances of this 
case I regard it as a very important feature, coupled as it is with 
the facts that the ship was an Italian ship and that the destination 
was an Italian port.” Birkett L.J. agreed that the contractual 
provision for payment of freight and demurrage charges at Naples 
in lire was a “‘ factor of importance.” Of the four judges who dealt 
with the case three, t.¢. Willmer J. and Singleton and Birkett L.JJ., 
placed great emphasis on the locus solutionis, and this case may 
well be quoted in future as an authority that where Dicey’s pre- 
sumption in favour of the locus contractus clashes with that in 
favour of the locus solutionis the latter must normally be the 
stronger especially where (as here) both parties have to perform in 
the same country. As regards the contract of affreightment in par- 
ticular, Batiffol (loco citato, No. 281, p. 255) argues with great 
force that the lew loci destinationis offers practical advantages 
particularly in a situation in which (as in the instant case) bills of 
lading have been issued and endorsed to consignees in the country 
in which the cargo is to be discharged. 

Needless to say, Willmer J. and the three Lords Justices refused 
to attach any “conclusive ”?” importance to any single connecting 
factor and, in accordance with the established English doctrine 
of the proper law, treated each of them only as an element in the 
determination of the law governing the contract. Some of the 
observations made on the nature of the proper law and of the pro- 
cess of determining it are of the highest interest. It will be 
remembered that, according to the traditional formula as, e.g., 
embodied in the judgment of Lord Atkin in R. v. International 
Trustee [1987] A.C. 500, the court must, in the absence of an 
express intention to select the proper law, presume an intention 
“from the terms of the contract and the relevant surrounding cir- 
cumstances.” What frequently happens is, of course, that the court 
itself chooses that law which, in its view, the parties would have 
chosen as reasonable people, i.e., that law which the judge (being 
the “reasonable man ’’) would have chosen if he had been asked 
to write the contract for the parties. Here as so often the “‘ implied 
intention ’? can serve as a protective cover behind which the courts 
legislate. Lord Wright’s formulation in Mount Albert B.C. v. 
Australasian, etc., Assurance Society, Ltd. [1988] A.C. 224, ïs 
an improvement on Lord Atkin’s formula: ‘“‘ The court has to 
impute an intention, or to determine for the parties what is the 
proper law which, as just and reasonable persons, they ought to or 
would have intended if they had thought about the question when 
they made the contract.” The present decision carries the matter 
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still further in the direction of realism. Singleton L.J. made the 
passage from Lord Wright’s judgment the basis of his reasoning, 
but without the disturbing “or would,” t.e., he treated the 
matter as purely normative: the court must determine what “‘ just 
and reasonable ’’ persons ‘‘ ought to have’’ intended. ‘‘ All the 
relevant circumstances must be borne in mind, and the tribunal 
must find, if it can, how a just and reasonable person would have 
regarded the problem.” Both Singleton and Birkett L.J. expressly 
‘dealt with the difficulty that the French charterers might have 
intended French law and the Italian shipowners Italian law as the 
proper law of the contract. Singleton L.J. said it was no good 
pointing to this fact because “‘ that would have meant that there 
would have been no contract, and there is a contract’’; and 
Birkett L.J. having repeated the time-honoured formula about the 
“ presumed intention,” confessed that he had ‘‘ been confronted 
from the very beginning of this case with a sense of unreality.’’ 
That sense of unreality was engendered by the idea that the court 
should determine what the parties would have intended had they 
considered the matter which in fact they never considered at all 
and on which, according to their respective counsel, they would, 
had they been asked, have expressed| ametrically opposed inten- 
tions. Hence the court “$ j the parties as just and 
reasonable people ”?” has ‘‘ to say wha is the reasonable inference 
to be drawn and what was the proba] : intention of the parties.”’ 
This must mean that the court he to find what reasonable 
parties would probably have intenc d and, if it means this, 
this dictum of Birkett L.J. like the of Singleton L.J. exposes 
the distinction between an ‘“‘imp] >d” and an ‘“‘ imputed ” 
intention as imaginary. In the absajmce of an express selection 
and of a clear indication of a common intention, e.g., through 
an electio judicis or an arbitration clause, the court deter- 
mines the proper law. It is unimportant whether it does so by 
pretending to find that the actual parties intended it or by 
pretending to hold that reasonable parties would have intended it. 
The intention of ‘‘ reasonable ” parties will, one may be allowed 
to think, normally be directed towards that system which is “‘ most 
closely ’? connected with the contract. Not the least important 
aspect of the case under review is that it shows up a large part 
of the battle between the ‘* objectivists °” and the “‘ subjectivists ’’ 
as a fight in the clouds. 

The fact that the French Government was behind the charterers 
could not have any significance for the determination of the proper 
law because the shipowners did not know anything about it. 
Whether, in the presence of such knowledge, it would have been 
allowed to influence the decision appears to be more than doubtful 
in view of the International Trustee case, supra. 


O. Kann-FReonp. 


260 THE MODERN LAW REVIEW Vor. 17 


SaLe oF Goops—C.1.F. CONTRACTS 


Tue decision of Devlin J. in Kwei Tek Chao v. British Traders 
$ Shippers, Lid. [1954] 2 W.L.R. 865, is the most important 
authority on the law of sale of goods in general, and on c.i.f. con- 
tracts in particular, for a very long time. And, if one may say so 
with the greatest respect, a wholly admirable judgment it is, 
ranking high among that very learned judge’s many contributions 
to the development of commercial law. 

The facts, briefly, were that the plaintiffs bought from the 
defendants goods on c.i.f. terms, payment to be made under a letter 
of credit against shipped bills of lading, shipment to take place 
not later than October 81, 1951. The plaintiffs contracted to 
resell. The goods were not shipped until November 8 but the bills 
of lading were altered to show shipment on October 81. For this 
forgery of the bills the defendants were not responsible. Payment 
was duly made, and on arrival of the goods they were taken off 
by the plaintiffs and pledged to their bank through deposit of 
warrants. Owing to the late shipment the plaintiffs lost their 
contract of resale and were unable to sell elaewhere because of a 
serious fall in the market price. They then discovered the forgery 
of the bills of lading and claimed (a) return of the price, or (b) 
damages for breach of contract. 

Devlin J. held that claim (a) failed. There had not been a 
total failure of consideration, for the forgery to the bills did not 
make them wholly void, but at the most voidable. They still 
constituted (i) evidence of the terms of the contract of affreightment, 
(ii) a valid receipt by the shipmaster, and (iii) a document enabling 
the holder to obtain the goods from the ship. On the other hand, 
claim (b) succeeded. Under a c.i.f. contract the seller is under 
two distinct obligations, (i) to deliver correct documents, (ii) to 
deliver correct goods. Here there had been a breach of both 
obligations entithng the buyer either to rescind the contract or to 
sue for damages. He could rescind either by rejecting the docu- 
ments or by -subsequently rejecting the goods. Alternatively he 
could elect to treat the breaches of condition as breaches of 
warranty entitling him to damages. The plaintiffs had elected not 
to reject the goods and they had not in fact rejected the documents. 
But they had been deprived of their right to elect whether to reject 
the documents or not, because the incorrect date concealed from 
them that they had such a right. Hence they were entitled to 
recover the difference between the market value of the goods at 
the date of delivery and the contract price: James Finlay & Co., 
Ltd. v. N.V. Kwik Hoo Tong [1929] 1 K.B. 400, C.A. This put 
them into the same position as if they had been able to sue the 
defendants for fraud, which incidentally was eminently fair for 
it was on that basis that the defendants would be able to recover 
from their supplier, the actual forger. Had the plaintiffs been 
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reduced to suing for the subsequent breach constituted by the 
failure to deliver in time, as the defendants contended, they could 
merely have recovered the relatively small difference in value 
between a November and an October shipment. 

On the other hand, the plaintiffs were not entitled to recover 
their actual loss of profit on the subsale, for, although it was in 
the contemplation of the parties that the goods were being bought 
for resale, there was nothing to show that it was not contemplated 
that, if the goods were not delivered, the buyers would go out 
into the market and buy similar goods—thus justifying the normal 
“ market price °’ measure of damages. The learned judge, ampli- 
fying what he had already said on this subject in Heskell v. Con- 
tinental Empress [1950] 1 All E.R. at p. 1049 added (at p. 884): 
‘ There are, of course, cases where that prima facie measure of 
damages is not applicable because something different is contem- 
plated. If, for example, a man sells goods of special manufacture 
and it is known that they are to be resold, it must also be known 
that they cannot be bought in the market, being specially manu- 
factured by the seller. In such a case the loss of profit becomes the 
appropriate measure of damages. Similarly, it may very well be 
that in the case of string contracts, if the seller knows that the 
merchant is not buying merely for resale generally, but upon a 
string contract where he will resell those specific goods and where 
he could only honour his contract by. delivering those goods and 
no others, the measure of loss of profit on resale, is the right 
measure.’ This is quite the clearest and most illuminating dictum 
on a much-misunderstood subject that we have yet had. 

The argument put forward by the defendants, namely, that the 
plaintiffs were only entitled to nominal damages since they still 
retained the right to reject the goods when received by them, 
necessarily involved a discussion of the vexed question of what 
transactions amount to “fan act inconsistent with the ownership 
of the seller ’’ so as to constitute ‘‘ acceptance ’’ within the mean- 
ing of section 85 of the Sale of Goods Act. The well-known case 
of Hardy & Co. v. Hillerns [1928] 2 K.B. 490, C.A., establishes that 
after delivery of the goods to the buyer, their onward transmission 
to a sub-purchaser constitutes ‘‘ acceptance ” even though the trans- 
mission takes place during the time when the seller had the right 
under section 84 to examine them. Did the fact that the plaintiffs had 
pledged the documents with their bank have the same effect? If 
s0, the defendants’ argument failed, because the plaintiffs would 
not have had a second chance to rescind the contract, On the 
view taken by the learned judge this point did not fall for 
decision, but happily he has given us the benefit of his opinion 
on it. In the first place, he rejected the suggestion that ‘‘ delivery ”’ 
in section 85 means anything different from its normal meaning of 
voluntary transfer of possession. Hence delivery had taken place 
when the documents of title were handed over. An act done after 


Vor. 17 , I7 


262 THE MODERN LAW REVIEW Vou. 17 


the date might therefore be an act of acceptance. This was to 
reject the view, which some of us have favoured, that “ delivery ” 
in section 85 means physical transfer of the goods themselves, so 
that nothing can be an acceptance prior to the time of that 
transfer. But the learned judge’s opinion on what acts will be 
deemed inconsistent with the seller’s ownership produces much 
the same practical result. In his opinion, the buyer who has taken 
up documents has a conditional property—conditional upon non- 
rejection after examination. If the buyer should validly reject, 
the property would then revest in the seller. Hence an act, to 
constitute an acceptance, had to be something more than a mere 
dealing with this conditional ownership, it had to be inconsistent 
with the sellers’ reversionary interest. A pledge or sale of the 
documents of title cannot be such an act, for it merely purports 
to deal with the conditional property. This highly desirable con- 
clusion seems essential if the c.i.f. contract is to fulfil its commer- 
cial purpose.* On the other hand, a physical delivery of the goods 
themselves after arrival * is an act inconsistent with the seller’s 
reversionary interest for it interferes with the seller’s right to retake 
the goods at the place of examination (cf. section 86). What is 
still left obscure is whether anything less than a physical removal 
of the goods from the place of examination can be such an act. 
The judgment distinguishes between a dispatch of the goods on 
the one hand (acceptance) and a sale of the documents on the 
other (non-acceptance). But what is the position if the buyer, after 
arrival of the goods, sells them at the port while the time for 
examination is still running and if, before that time has run out, 
the sub-buyer (and subsequently the original buyer) purport to 
reject? If the test is “ onward dispatch ” there is no acceptance. 
If the test is ““ dealing with goods as opposed to dealing with docu- 
ments ”? there is acceptance. It is greatly to be hoped that the 
former View will ultimately prevail. 

But, on the whole question of acceptance, it is respectfully 
submitted that the law can only be brought into full accord with 
business convenience if Hardy v. Hillerns is overruled. This 
decision holds that section 85 is the governing section and that 
section 84, providing that the buyer shall not be deemed to have 
accepted until he has had a reasonable time for examination, is 
subsidiary to it. For this conclusion the wording of the Act gives 
no warranty and the practical results are unnecessarily harsh. 


1 The judgment (at p: 888) draws attention to the difficult questions that might 
arise between the buyer and the bank to whom he has pledged the documents. 
Tt can hardly be the intention of the buyer to ebandon his right of rejection 
because of the pledge; on the other hand it can hardly be the intention of the 
bank that it shall ron the risk of losing its security because of an exercise of 
this right. The learned judge's advice—that banks should expressly cover this 
point in the conditions w they 1mpose—vwill doubtless be taken to heart by 
those concerned. 

2 Hardy v. Hillerns, supra, and of. Ruben v. Fasre [1949] 1 K.B. 284 (noted 
in 12 M L.R. 868)}—e particularly hard case. 
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If the buyer rejects, it is doubtless fair that he should make the 
goods available to the seller at the place envisaged for examina- 


tion. But this can be accomplished by compelling him to redeliver ` 


the goods, if the seller so requires, to that place. The mere fact 
that they have temporarily left that place seems irrelevant. The 
view taken in Hardy v. Hillerns makes it dangerous for the buyer 
to deal with the goods until after he has examined them and 
penalises him for engaging in the customary practice of passing 
the goods to those to whom he has sold them under the ordinary 
string contract, leaving the examination to them. 

In the meantime the learned judge hag done everything possible 
to a court of first Instance. The whole of his. masterly judgment 
merits the most careful perusal. 

L. C. B. G. 


Dury oF Licrnsor 


In London Graving Dock v. Horton [1951] A.C. 787, a majority 
of the House of Lords, through some swing of the judicial pendulum 
towards restricting the area of tortious liability, reduced the scope 
of the invitor’s duty of care to its narrowest permissible extent by 
relieving tbe invitor from his duty where the danger in question 
is simply known to the invitee. In Hawkins v. Coulsdon & 
Purley U.D.C. [1954] 1 Q.B. 819, the Court of Appeal, when 
confronted by the issue of the licensor’s duty of care, took the 
opportunity of establishing it at the furthermost limit allowed by 
the present state of the law. 

The facts involved the licensor’s duty in its most refined form. 
As landlords of a certain house, the Coulsdon and Purley U.D.C. 
remained in possession and control of the stone steps leading from 
the front door. One of the steps had been badly broken for at 
least a year before the plaintiff’s injury and, at night, the steps 
were cut off from the light of the street lamp by a fir tree standing 
between the steps and the lamp. The council, through its appro- 
priate servants, knew of the broken step and its unilluminated con- 
dition at night, but, on the evidence accepted by the court, did 
not in fact appreciate the risk inherent in the situation. 

On the night in question, the porch of the house was unlighted so 
that the steps were in complete darkness. When leaving after a 
visit, the plaintiff, a friend of the occupant of the house, slipped on 
the broken step and was injured. Held : vis-à-vis the council, the 
plaintiff was a licensee, in respect of whom the council had broken 
their duty of care as licensors. Two main arguments were raised 
for the defence: 

(1) If a licensee will walk in darkness when he cannot see 
whether there is danger or not, he walks at his peril: Latham v. 
Johnson [1918] 1 K.B. 898, 411; Mersey Docks & Harbour Board v. 
Procter [1928] A.C. 258, 274; Addie v. Dumbreck [1929] A.C. 858, 
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871. The court rejected this as a rule of law, holding that, in the 
application of the law of licensor and licensee, darkness is simply 
one circumstance among others to consider. While a licensee might 
reasonably expect danger underfoot on waste land or open ground, 
this was not normally the case for man-made roads, footpaths or 
steps. Darkness in suburbia does not generally excuse traps. 

(2) A licensor is liable only for unusual dangers of which he 
actually knows. Here, the licensor knew of certain facts but, 
since he did not recognise the danger constituted by them, he had 
no actual knowledge of the danger itself. The test of whether a 
licensor knows of a danger is, it was argued, a subjective one. This 
argument too was rejected. 

Many judicial utterances-could be urged as tending to support 
a subjective test, viz., Gautret v. Egerton (1867) L.R. 2 C.P: 871, 
875; Hayward v. Drury Lane Theatre [1917] 2 K.B. 899, 918-4; 
Coleshill v. Manchester Corporation [1928] 1 K.B. 776, 792; Purkis 
v. Walthamstow B.C. (1984) 151 L.T. 80; Coates v. Ravwtenstall 
[1987] 8 All E.R. 602, 604; Ellis v. Fulham B.C. [1988] 1 K.B. 
212, 221, 222, 228, 224, 227, 281; and Sutton v. Bootle Corporation 
[1947] K.B. 859, 862, 865. But the Court of Appeal chose to 
follow the line of dicta that favoured or did not view with disfavour 
an objective criterion, vis., Cooke v. Mid. G. W. Ry. of Ireland 
[1909] A.C. 229, 284, 241; Lowery v. Walker [1909] 1 K.B. 178, 
190; Glasgow Corporation v. Taylor [1922] 1 A.C. 44, 58-4; Fatr- 
man v. Perpetual Investment B.S. [1928] A.C. 74, 86, 96; Addie 
v. Dumbreck, supra, 865 (but see Coates, supra, 606; Elis, supra, 
221); Baker v. Bethnal Green B.C. [1945] 1 All E.R. 185, 140; and 
Pearson v. Lambeth B.C. [1950] 2 K.B. 858, 861-2. 

Thus, the rule laid down in Hawkins is that, where a licensor 
knows of facts constituting, on his premises, a danger which the 
licensor does not personally appreciate, but which a reasonable 
man would have appreciated, then, knowledge of the danger itself 
will be imputed to the licensor in question. Of course, in ninety- 
nine cages out of a hundred, a licensor with knowledge of the 
relevant facts will also understand the danger involved. In the 
hundredth case of Hawkins v. Coulsdon & Purley U.D.C., know- 
ledge of the danger was, on the facts, imputed to the licensors. 

The policy reasons given. by Romer L.J. for preferring the 
objective test are, with respect, sound: “ First, it dispenses with 
the need of inquiring whether in any given case a licensor did in 
fact know of the potentiality of danger—an inquiry which involves, 
I suppose, research into both the conscious and the subconscious 
mind. ... | Secondly, the subjective test unduly favours the 
thoughtless or stupid man and puts an unwarrantable premium on 
carelessness’? (at 840). 

It may be remarked that if the defendants had, through lack 
of adequate inspection, failed to ascertain the existence of the 
physical facts which formed the danger, they would not have been 
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liable qua licensors; though they would, had they been invitors. 
This is now the size of one of the remaining points of difference 
between the respective duties of invitors and licensora. The zone 
of distinction formerly thought to exist between the respective 
duties of invitor and licensor has been compressed, over the past 
few years, to a narrow line.? 

| C. GRUNFELD. 


NEGLIGENCE AND LIABILITY FOR DANGEROUS PREMISES 


In Dunster v. Abbott [1954] 1 W.L.R. 58, Denning L.J. has (at 
p. 62) pointed to a distinction, implicit in the cases dealing with the 
liability of occupiers of land, which has not hitherto been explicitly 
affirmed in judicial statements. The distinction is thet between 
liability “‘in regard to the static conditions of premises,” and 
Hability “in regard to current operations, that is, to things being 
done on the premises, to dangers which are brought about by the 
contemporaneous activities of the occupier or his servants or anyone 
else.” With regard to the former liability it is necessary to consider 
the status of the plaintiff, whether he be invitee, licensee or tres- 
passer. With regard to the latter liability these categories are 
irrelevant. The distinction can perhaps be explained by reference 
to the two cases of Robert Addie and Sons v. Dumbreck [1929] 
A.C. 858 and Eacelsior Wire Rope Co. v. Callan [1980] A.C. 404, 
in which it was implicit. 

These cases form one of the pairs of cases on which students 
have been accustomed to sharpen their faculties for ‘‘ distinguish- 
ing.” The usual basis adopted by commentators for distinguishing 
these cases has been that they differ in their facts, and various 
writers have noted various factual distinctions, both reported and 
unreported (as to unreported factual distinctions see Salmond on 
Torts, 10th ed., p. 492, note (s)). It might be thought, since quite 
a number of distinctions of fact have been suggested, that the two 
cases differ notably. On the other hand, each commentator finds 
the two cases similar but for the fact that he characterises as the 
distinguishing one. In accordance with this, it might be thought 
that the differences exist only in the eyes of the beholders. Cer- 
tainly another basis exists for distinguishing the two cases. 
According to this basis, which happens to be the one stated by the 
Lords in the Wire Rope case, the two cases, however alike in their 
facts, differ by reason of the issues of law with which they were 
concerned. Addie v. Dumbreck was concerned with the duty owed 
‘in regard to the static condition of the premises.” It was argued 
on that basis, and judgment was piven on that basis. The mere 


1 One may, here, Be no more than drew attention to the excellent discussion in 
the judgment of Denning L J. of (1) the spurious antithesis between acts of 
commission end acts of omission by an occupier, and (u) the historical reasons 
for the very restricted character of the licensor’s duty of care. 
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existence of the haulage system on the premises was conceived by 
the plaintiffs to be a danger in respect of which the defendants were 
liable. In this connection the characters of, and duties to, licensees 
and trespassers were the crucial factors, and in so far as the plaintiffs 
were trespassers it was necessary to prove recklessness. In Eacel- 
stor Wire Rope Co. v. Callan, however, the case was presented to 
the court on a different basis. A simple issue of negligence in 
operating a haulage system was presented. Of course, the operations 
had to be conducted on land; our courts are as yet only concerned 
with terrestrial affairs. But the distinctions between trespassers and 
licensees were immaterial, and recklessness was not necessary. Had 
the House of Lords been required to consider only the question 
whether the defendants owed a duty to the plaintiffs in respect of 
their occupation of the land they would have been bound by the law 
laid down in Addie’s case, which, it is submitted, was not distin- 
guishable on the facts. Vice versa it is submitted that had the 
House of Lords in Addie’s case been presented with a simple issue 
of negligence in working the haulage system their decision could 
have been for the plaintiffs. One thing is clear whether or not the 
cases are distinguishable on the facts, they are distinguishable in 
respect of the issues of law. This is essentially the distinction sug- 
gested by Lord Wright in Glasgow Corporation v. Muir [1948] A.C. 
at p. 461. 

In Dunster v. Abbott both the issues of negligence and of the 
duty of occupiers of land for their condition were raised. The 
plaintiff was a canvasser who had been asked by the defendant’s 
wife earlier in the day to call and see the defendant at night. 
Access to the defendant’s house involved crossing a bridge over a 
ditch, which was, of course, clearly visible by day. When the 
plaintiff called again the defendant did not wish to do business with 
him, and the plaintiff walked away from the house along the drive 
towards the bridge. Before he reached it the defendant switched 
off an outside light on the wall of the house which had illuminated 
the drive. The plaintiff instead of crossing the bridge fell into 
the ditch, and the action was brought in respect of the injuries 
sustained. All members of the Court of Appeal held that there had 
been no negligence in switching off the light. They also all held 
' that the plaintiff was not an invitee but a licensee. Denning L.J. 
(agreeing on this point with the trial judge, Ormerod J -) considered 
that it was immaterial whether the plaintiff was an invitee or a: 
licensee. He said “In this case, however, it does not matter 
whether the plaintiff was an invitee or a licensee. That distinction 
is only important in regard to the static condition of the premises. 
It is concerned with dangers which have been present for some time 
in the physical structure of the premises. It has no relevance in 
regard to current operations... .. In regard to current operations, 
the duty of the occupier . . . is owed alike to all persons lawfully 
on the premises who may be affected by his activities, and it is the 
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same whether the person injured is an invitee or a licensee, a 
volunteer or a guest.’’! 

It is submitted that the limitation drawn by Denning L.J., 
confining the duty to use reasonable care to those lawfully on the 
premises, is at least not absolute. The occupier of a country house, 
who, by failing to keep a proper look-out when motoring along his 
own drive, injures a pedestrian on it, does not escape liability, even 
In the absence of recklessness, because the pedestrian was a tres- 
passer. That would be contrary to the principle of Eacelstor Wire 
Rope Co. v. Callan. On the other hand, of course, there may be 
circumstances in which a defendant would be negligent in regard to 
invitees and licensees and not in regard to trespassers: he may 
reasonably be expected to be aware of the possible presence of the 
former and not of the latter. This, however, follows from the con- 
ception of negligence, not from a categorisation of duties to different 
kinds of persons on land. 

In view of recent assertions that Denning L.J. is prone ‘to set 
aside authority, it is relevant to note how in the case which is the 
subject of this comment Denning L.J. arrived at his “ novel” 
proposition of law. The Lord Justice does not disregard pre- 
cedent. One method he employs in dealing with particular prece- 
dents is to show their relation to other precedents which have been 
overlooked. The other method is to analyse the precedents cit- 
and to indicate that the basic principle that underlies them hə- en 
misunderstood, sometimes because the necessity for diser -gmg it 
from vanished social conditions has not been fully r-alised. The 
latter method is the one adopted in Dunster v. 4 obott, but both 
methods are in accord with the spirit and traditions of the common 
law. 

J. L. Montrose. 


ESTOPPEL BY JUDGMENT AGAINST AN Execuror 


Ix the recent case of Marsden v. Regan [1954] 1 W.L.R. 428, the 
Court of Appeal brushed some of the cobwebs from an old and 
crusted part of the law as to executors. It was considering the 
technical rule that a judgment against an executor for a sum of 
money operates as a conclusive admission of assets to satisty all 
debts, including the judgment. This is of course an example of 
estoppel by judgment. The reason for the rule is that an executor 
can always plead no assets or plene administravit when sued in his 
representative capacity. The rule appears in the reports as early 
as 1700, in the case of Rock v. Layton, 1 Com. 87; but the 
courts have still not worked out all its implications. Its practical 
importance is that if the sheriff returns nulla bona testatoris, after 


1 See further his remarks in Hawkins v. Coulsdon and Purley U. D. C. [1954] 
2 W.L R. 198 at p. 120 supra. 
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such a judgment, the court will presume that there has been a 
waste of assets, without further evidence, and will hold the executor 
personally liable. 

The proceedings in Marsden v. Regan arose under the rarely 
invoked equity jurisdiction of the county court. By earlier pro- 
ceedings, the executrix of a small estate had been sued for the rent 
of premises in which she had carried on a business that had 
belonged to the deceased. The landlord obtained judgment. 
Execution issued on this judgment but the sheriff made a return 
of nulla bona testatoris. The landlord then brought these proceed- 
ings, in which he alleged a devastavit and sought an order against 
the executrix personally. The county court judge dismissed the 
action and the landlord appealed. 

In the judgments in the Court of Appeal it is made clear that, 
although the admission of assets is conclusive, the presumption 
arising from the sheriff’s return is rebuttable. In this respect, the 
Court of Appeal approved the decision of Farwell J. in Batchelar v. 
Evans [1989] Ch. 1007. Before this decision, it had been suggested 
that the presumption is an irrebuttable one. But it is still not clear 
what evidence may be brought to rebut this presumption. In 
Batchelar v. Evans it was proved that the executor had parted 
with the assets to a receiver appointed by the court. In the older 
case of Leonard v. Simpson, 2 Bing.N.C. 176, it was suggested by 
Tindal C.J. that it would be enough to show that the sheriff had 
been unable to levy execution through some fault of his own. 
Apart from such exceptional cases, it is submitted that the class 
of admissible evidence must be very limited. It cannot be admis- 
sible to show payment of a debt, for such evidence would be con- 
trary to the admission of assets. There being such a debt, the 
executor should have pleaded no assets in the original action. 
It seems to have been tacitly accepted by the Court of Appeal 
in Marsden v. Regan that destruction of the assets, without fault 
on the executor’s part, would rebut the presumption. The 
defendant tried to show this but was held to have failed on the 
facts. It is to be regretted that the Court of Appeal gave no 
general guidance as to the sort of evidence which may be admitted 
against the presumption. 

On the other hand, the Court of Appeal did decide in the 
plainest terms that the admission of assets by the executor does 
not cover any sum awarded for costs in the original action. This 
is a point of considerable interest which has never before been 
the subject of argument or decision. The Court of Appeal took the 
view that this admission could not relate to the costs, for these 
would not have been taxed and therefore were neither due nor even 
ascertained at the date of the original judgment. 

Among the other rulings in this case is an important one that 
concerns trustees generally, and not only executors. Section 61 
of the Trustee Act, 1925, has, of course, been closely scrutinised 
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in scores of reported cases. It is therefore a little odd that the 
word ‘“‘ fairly,” which occurs in the phrase “‘ and ought fairly to 
be excused,” seems never before to have been judicially construed. 
In Marsden v. Regan, Evershed M.R. stated that he took this word 
to mean ‘‘ in fairness to the executor and to other people who may 
be affected.” On the whole, this would appear to be a reasonable 
construction of a word which the draftsman may not have intended 
to have too precise a meaning. It is arguable from the context 
that it means no more than “in fairness to the trustee.” The 
great purpose of section 61 is to aid the trustee who has been 
caught unawares by one of the many traps that beset all trustees. 
But although this meaning might serve in many cases it would 
not serve in all. In Marsden v. Regan, for instance, the executrix 
had paid everybody except the plaintiff, whose claim had been 
persistently ignored. As Evershed M.R. put it: “He alone, so 
to speak, was left unprovided for and in the cold.” In circum- 
stances like these, it is plainly right that the court should balance 
the interests of the persons entitled to the trust fund against the 
interests of the erring trustee. 


DesatH Duty AVOIDANCE 


Tux decision of the House of Lords in the Scottist ase of Sneddon 
v. Lord Advocate [1054] 2 W.L.R. 211 will re’ ce the hearts of 
those who seek to minimise Hability to estate uty by gifts tnter 
vivos. Estate duty is payable on such gifts if’ .e donor dies within 
five years (one year if the gift is to a charity of the gift. The gift 
has to be valued as at the date of death, but chis does not enable the 
Revenue to follow the gift into property in.o which it has been con- 
verted and to value that. Thus if, as in Sneddon’s case, the donor 
gives £5,000, duties are payable on £5,000 and not on the value of 
securities purchased by the donee with the £5,000 and, at the date 
of death, worth £9,260. 

This, on the face of it, seems fair enough. But note the 
remarkable results. A gives 1,000 shares then worth £10,000 to his 
children. After ‘the gift the company makes a nine-for-one bonus 
issue with the result that the 1,000 shares originally given become 
worth only £1,000. On A’s death, duties are payable on £1,000 
only : Att.-Gen. v. Oldham [1940] 2 K.B. 485 (C.A.), which their 
Lordships quoted with apparent approval. It was formerly believed 
that this did not apply if the donor settled the shares on his children, 
by vesting them in trustees on the trusts of a family settlement. In 
that event, it appeared from Re Payne [1940] Ch. 576, that duties 
would be payable on the value of the trust funds in whatever state 
of investment they happened to be at the date of death—so that the 
value of the bonus shares would have to be included. In Sneddon’s 
case, however, the £5,000 had been settled and the House dis- 
approved Re Payne which, if not technically overruled, may safely 
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be taken to be bad law. The Oldham device is therefore available 
whether shares are the subject of an outright gift or are settled. 
One wonders how long it will be before the Revenue stop up this 
loophole by an amendment to the statutory provisions. However, 
there is no such general amendment in the Finance Bill of 1954 in 
its original form, although clause 27 (5) does deal with the point 
in certain cases when it might otherwise operate to the detriment 


of the tax-payer ! 
L. C. B. G. 


EXTERMINATION OF Rapprire—’ CLEAN Hanns’? DOCTRINE 


Tux main decision in Mason v. Clarke [1954] 2 W.L.R. 48, was the 
salutary one that a farmer may, in the interest of good farming, 
gas rabbits ‘on his land notwithstanding the fact that his landlord 
reserved the game and rabbits. The interests of the farmer are 
paramount, both as a matter of implication in the lease and under 
the Ground Game Act. 

More doubt attaches to the second point of decision in the case, 
which may be regarded as the high-water mark of the doctrine 
that ‘‘ he who comes to equity must come with clean hands.” The 
landlord orally leased the rabbiting rights to P., who paid £100 
and received a receipt saying that the money was paid as a contri- 
bution towards the bailiff’s wages. This statement in the receipt 
was untrue, because it was no part of the agreement that the money 
should go towards any bailiff’s wages. Since P. had no grant under 
seal, he had no profit at law, and the question was whether he had 
a profit in equity. The Court of Appeal unanimously decided that 
he had not, since the form of the receipt soiled his hands. Denning 
L.J. took the view that the receipt being patently false, must have 
been done with a dishonest motive; this dishonesty of motive, what- 
ever precisely it may have been, prevented P. from obtaining 
specific performance, and so defeated his equitable title. Romer L.J. 
agreed except that he was prepared to find precisely that the motive 
was to defraud the Revenue. Somervell L.J. concurred with both 
judgments. 

So far as can be gathered from the report, there was no agree- 
ment between P. and the landlord that the receipt should be in the 
form it was. The first that P. knew of the form of the receipt was 
when it was given to him. Now the rule is that a person paying 
money has no legal right to demand a receipt. Refusal to give a 
stamped receipt is an offence under the Stamp Act, 1891, s. 108, but 
this does not confer a private right. Perhaps a debtor could validly 
make the giving of a receipt a condition of his payment, though 
even this was formerly denied (Halsbury, vii, p. 201, note (r)). 
But if (as is usual) he pays without mentioning a receipt, it seems 
that no civil action would be open to him to obtain one. This is 
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a strange and inconvenient doctrine, but it has never been ques- 
tioned, and it means that if P. in this case had refused the receipt 
tendered to him, he might have been denied one altogether. And, 
according to Denning L.J., without a written document he could not 
have exercised his rights. 

Again, the fraudulent intention existed solely in the mind of the 
landlord; it was not one to which P. was in any way a party, or 
which he in any way furthered. P. did not use the receipt in any 
dealing with the Revenue, nor did he make or agree to make any 
false statement. 

Apart from this doubt on the facta of the case, it may be 
questioned whether there is utility in modern law in perpetuating 
the distinctive equitable doctrine of clean hands. The common 
law doctrine of illegality in contract is already very wide—some 
may think too wide (although the Court of Appeal in the recent case 
of Marles v. Trant [1954] 1 Q.B. 29 have shown some evidence of a 
determination to restrain it within reasonable bounds). 

Is there any necessity for adding to it a clean hands doctrine 
in respect of equitable remedies? The clean hands rule was perhaps 
intelligible when equitable remedies represented the extraordinary 
intervention of a court of conscience, but would it not be more in 
keeping with modern needs to regard specific performance as it is 
regarded on the Continent—an ordinary part of the administration 
of justice? 

A question not easily answered from the report is whether the 
same result would have been reached under the common law doc- 
trine of illegality. In other words, would the tainted receipt have 
prevented P. from suing on his contract at common law? Denning 
L.J. seemed to think it would, for he cited Alewander v. Rayson 
[1986] 1 K.B. 169, which was an action at law for money due. 
That, however, was a very different case, because there the agree- 
ment itself was in fraudulent form, and the fraudulent purpose was 
in the mind of the plaintiff, not of the defendant. It can hardly 
be supposed that if a man makes a promise for which he receives 
money, and then gives a receipt for the money as towards his 
bailiff’s wages, he is not liable on the promise or liable to refund 
the money. Such a view would make the illegality doctrine itself 
an instrument of fraud. 

GLANVILLE WILLIAMS. 


Murper—Mzns Rea—Mistake oF Facr 


Tue decision of the Privy Council in Thabo Meli v. The Queen 
[1954] 1 W.L.R. 228 deprives students of the criminal law of 
an interesting moot problem. D. strikes P. over the head intending 
to kill him; mistakenly thinking him dead, he rolls him over a cliff 
to make it look like an accident. P. dies from exposure. The 


272 THE MODERN LAW REVIFW Vor. 17 


argument against a conviction for murder is, of course, that when 
D. struck the blow he did not kill; when he did kill he did not 
realise he was doing so. This argument was rejected by the Board, 
which held, in the quaint language of the law, that it ‘‘ wag really 
one transaction,” 

Lord Reid said: ‘‘ There appears to be no case either in South 
Africa or England, or for that matter elsewhere, which resembles 
the present.” In fact the question had been decided in the same 
sense in Jackson v. Commonwealth (1896) 100 Ky. 289, and in the 

opposite sense in Khandu (1890) I.L.R. 15 Bom. 194. 


GLANVILLE WILLIAMS. 


GUESTS AND LODGERS aT INNS 


In Daniel v. Hotel Pacific Pty., Ltd. [1958] A.L.R. 1048, the Full 
Court of the Supreme Court of Victoria decided that the appellants 
(plaintiffs), who had booked in advance to stay at a common inn 
at a seaside resort for periods of from nine to twenty-one days and 
stayed there pursuant to booking, were lodgers, not guests, 
with the result that the innkeeper did not come under the common 
Jaw duty of insuring the safety of their belongings; since the trial 
judge had found that there was no negligence, the appellants lost 
their action for the value of belongings stolen from the hotel safe. 
\ The majority judgments (Herring C.J. and Lowe J.) accept the 
S y distinction between “‘lodgers’’ and “‘ guests” worked out in a 
^, series of English decisions beginning in the sixteenth century. There 
\\\have been very few English cases on the question in the past century 
and none involves facts similar to those of the instant case, but the 
problem has arisen frequently in the U.S.A. and the dissenting 
opinion of Sholl J. refers fully to the American literature. 
It is reasonably clear that the concepts of “‘lodger” and 
“* guest ” in this context are vague and unsatisfactory. The history 
of the law is traced in detail by Sholl J. As His Honour shows, the 
difficulty arises from the disappearance both of the old social justi- 
fication for such distinctions, and of many of the objective criteria 
which were once significant and comparatively easy to apply. The 
common law duty of inns to receive guests, with the corresponding 
privilege of a lien and obligation to insure safety of the guests’ 
goods, were for the benefit of ‘‘ travellers,’ meaning persons who 
were in an obvious commonsense fashion “‘ transientes.’”? When a 
person settled down in an inn for an appreciable period, as for a 
seaside holiday, he was not “‘ transiens’’ and was clearly outside 
the social justification which existed in days of indifferent and 
dangerous transport conditions and bad communications for special 
rules applicable only to travellers. Even then, the difficulty of 
deciding just when a “‘ traveller ” became a “‘ boarder ” was appre- 
cjated, and Dodderidge J. seemed disposed in 1425 to borrow from 
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the ancient law on the responsibility of innkeepers for the keeping 
of peace by their customers further distinctions between the 
‘‘imcuth ’’ (first night), the ‘‘ hospes’’ (second night) and the 
“‘hogenhive ” (third night). 

Although conditions of travel today have altered so materially, 
there might still be some justification for retaining the old distinc- 
tions if ‘‘traveller’’ were treated as meaning only the person 
who requests accommodation at an inn with no previous com- 
munication and who is prepared to take what he can get; pace 
Sholl J. some such test ig at least hinted at in a number of the 
cases. But the cases have removed from the definition of 
“ traveller’? any requirement that he should be ‘“‘ transiens ’’; see 
especially Williams v. Linnitt [1951] 1 K.B. 565; and have also 
gohe some distance towards removing the requirement that the 
traveller should arrive unannounced; see especially Constantine v. 
Imperial Hotels, Ltd. [1944] K.B. 698. |The cases on previous 
booking do not go the full length of obliterating the distinction 
between ‘‘ taking what you get” and obtaining a promise for 
specified accommodation; it is quite consistent with booking ahead 
that the customer should expect to get some accommodation but 
not any particular room. But as Sholl J. insists, the modern 
practice of booking accommodation ahead is widespread and 
sensible, and a law which rests on fine distinctions between shades 
of meaning in such bookings is unsatisfactory. The tendency of the 
decisions is to obliterate objective differentia which can be readily 
applied and to rely upon a judicial intuition as to the character in 
which a customer arrives at or subsequently stays on at an hotel. 

However, even if a higher tribunal were prepared to adopt 
Sholl J.’s destructive analysis of the older law and seek redefinition 
of its concepts, the judges could still be very much divided on the 
policy questions involved in such a task. The majority in the 
instant case were impressed with the absurdity of an innkeeper 
being under a different lability from neighbouring lodging house 
keepers in respect of customers who could equally well have stayed 
at a lodging house and who made their arrangements in all respects 
as if the inn had been a lodging house. Sholl J. was impressed 
with the absurdity of the holiday-maker who happens to have 
booked his accommodation at an inn being in a worse position than 
a holiday-maker who takes his chance of securing accommodation 
without booking and stays from day to day for the same period 
as his more methodical fellow-customer; his Honour was also 
bothered by the possibility that the decisions might end with any 
customer at an inn who books his accommodation ahead being 
treated as a “‘ lodger ’? even though he is in the most old-fashioned 
sense ‘‘ transiens.”’ 

There are some very complicated policy questions involved in 
these dichotomies. Should inns be permitted to operate as lodging 
houses, to the detriment of the provision of space for the bona fide 
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traveller? Should the duty to receive, the insurance principle and 
the lien be abolished, having regard to the small number of travel- 
Jers under modern conditions who fail to book ahead? Should the 
principles of lien and of insurance both be extended to lodging- 
house keepers of all kinds? The difficulty of making such decisions 
is sufficiently great without the added difficulty of concealing the 
policy decision by fictions of definition. Hence perhaps the task of 
adapting the old law is now beyond even the legislative dexterity 
of a Denning L.J., and should be carried out, as Sholl J. suggests, 
by the legislature. 
G. TON 


REVIEWS 


Hotmes-Lasgr Lerrens: Tae CORRESPONDENCE OF Mr. JUSTICE 
HoLMes anD Hanon J. Laskt, 1916-1985. Edited by Manx Dr 
Wort Howe. 2 vols. [London : Geoffrey Cumberlege at the 
Oxford University Press. 1958. 1650 pp. (with index). 
£4 4s. Od. net. | 


Iw a letter to Sir Frederick Pollock dated July 12, 1916, Justice Holmes 
asked Pollock “did you know Harold Laski, an astonishing young Jew, whom 
Frankfurter brought over here the other day ?” During the following twelve 
months or so Holmes refers more than once to Laski in his correspondence 
with Pollock, and always in superlative terms—“ one of the most very learned 
men I ever saw of any age ”—“ an extreordinarlly agreeable chap ”—“ diaboli- 
cally clever and omniscient” This shows what an impression the youthful 
Laski had made at once upon the already ageing judge. But it had been 
a mutual liking and admiration, as appears from the first letter with which 
on July 11, 1916, Laski began the correspondence which was to continue 
its unbroken flow until the death of the great lawyer in 1985, and practically 
the whole of which is contained in these two volumes. 

It is interesting to speculate, with several of the reviewers of this book, 
as to how personalittes so different as Holmes and Laski could have 
developed, and developed so quickly, the affection and respect which shows 
out of all these long pages. Indeed, the speculation is more than merely. 
interesting, it is important, for without some understanding of ft the purpose 
of the correspondence will not be understood. Holmes was then seventy- 
five. I have the impression that he was, indeed always had been, rather a 
lonely man. Although somewhat of a pessimist by nature he had a profound 
faith in the future of his country, and a realisation of the important part 
which the law must play in it, and of the contribution which he had made 
and could continue to make to the development of that law, if only he could 
keep young, have the ability to respond fully to the underlying “ necessities 
of the times.” As he said, “one ought to have two rules—(a) to know one’s 
subject inside out, and (b) to have an eye to what the rest of the world is 
doing.” And therefore he must keep up with the literature—above all he 
must be in contact with the best of the young men, especially those from his 
old Law School at Harvard. So he was seeing much of that robust, forward- 
Jooking Jaw professor Felix Frankfurter, and when the latter brought along 
Laski who could keep him abreast of the movements in political and socio- 
logical thought he seems instinctively to have realised that he was on the 
brink of a life-giving friendship, for his prompt reply to Laski’s opening 
“bread and butter letter” was full of cordiality and the hope of further 
acquaintance. For the visit had been a “refreshment” to him, and in this 
word we have the secret of the correspondence. 

Moreover, Holmes was, I think, starved emotionally, at any rate at that 
time; without children he seems to have developed a strong liking for more 
than one of his lew secretaries, and Laski with his vivid personality and 
„wider outlook gave him an object on whom he could lavish his affection. 

Laski, in whom the liking for the society of the eminent, which ell 
intellectuals have, was strongly developed, must have rejoiced greatly in the 
opportunity to make the friendship of one who was perhaps the greatest 
American of the age, and one whose contribution had lain of recent years 
particularly to that field of law lying on the border of politics and social 
development which it was his own ambition as a student of political philosophy 
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to explore. Already in 1916 he writes that the legal aspect of State-theory 
throws him “into a perspiration of mental excitement” He perhaps knew 
instinctively that much of the judge’s best work still lay before him, and 
that in a sense they might be able to work together. Moreover, Laski also 
needed emotional support and an object for his ever generous affection. 
He had long passed out of either intellectual or emotional sympathy with 
his father, a successful Manchester business man but narrow both as regards 
culture and in his religious beliefs, which had led to a deep estrangement 
from his son, who had married a Gentile. There were thus strong reasons 
why a friendship should start, and develop. 

Laski seems to have realised from an early stage isr te Holmes 
stood in need of the “refreshment” which he was, as it happpened, so 
singularly well equipped to supply. He set himself by personal visits, and 
when these were impossible, as was usually the case, by correspondence, to 
give the old judge the mental recreation and entertainment which would 
heip to keep him intellectually vigorous and able to keep abreast of his 
work. It seems to me that in large measure he succeeded, and that America, 
and the whole of the common law world which has been so much invigorated 
by the judicial thought and method of Holmes, is more in Laski’s debt than 
it is aware. Again and again the judge acknowledges the pleasure and ` 
stimulus which he is receiving, and almost pathetically adjures his young 
friend not to cease writing. His gratitude and affection develop, and 
although the letters always commence “Dear Laski” after a time they 
conclude “ affectionately yours.” 

Yet these volumes are substantially Laski’s. As his technique develops 
he establishes a pattern of correspondence. He tells the judge of his own 
current doings, and these of course cover a wide and fascinating field, for 
he moved in polttical, university and legal circles at high levels; he travelled 
a good deal, and had friends in many lands. The episodes described 
frequently feature the leading figures of the day, and often in dramatic or 
amusing situations. In order to paint the scene more vividly Laski collects 
and embroiders the gossip of the times, mixes in the more amusing stories 
which are floating around, and embellishes the narrative with the resources 
of a style which at its best, and tt is in these pages always completely 
unaffected, was one of the most readable of his generation. Holmes was 
Clearly entertained and refreshed, and It is difficult to believe that anybody 
who lived through this period, and took an intelligent interest in what was 
going on, will] not enjoy these pages Just as much or more. I have indeed 
found that I never opened the book without deriving entertainment from it; 
for there are here more good stories well told than in any work I have read 
in many a long day. 

But Holmes relied enormously on literature. When F. D. Roosevelt 
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that he was “improving his mind.” Laski realised what an essential element 
this was, and part of the ever recurrent pattern in the letters is his com- 
mentary on the books which he was currently reading. Few men can have 
ever read more rapidly or more widely. Holmes, of course, never kept up 
with him, but the criticism when Laski is dealing with his own subject usually 
has permanent value, and if on belles lettres and general literature his 
judgments are erratic, being too often affected by personal prejudices, aa 
are often stimulating and sometimes penetrating 

Apart from his family, his work, and politics, Laski’s main interest was 
book collecting. He had an extraordinary fleir for picking up rare editions, 
and recounts his exploits with such gusto that even the reader who does not 
share his collector’s zeal can hardly help being carried away by the excite- 
ment of the chase, the description of which forms a regular part of this 
correspondence. And some of his adventures, as that in the den of the 
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underground dealer in the Cłty of London, are recounted in picturesque 
prose worthy of Dickens in his prime. 

As the letters come pouring out, so the personality of the author Is 
delineated. His tremendous vitality and energy, always at the disposal of 
the causes he served—how often does Holmes adjure him not “to work the 
machine so hard”—his generosity, particularly in helping his students, his 
uncritical loyalty to his friends, his contempt for those whom he felt were 
dishonest, or time servers, a certain {ntellectual arrogance, and a self-confi- 
dence which while usually well justified, sometimes lands him in pretty 
pickles. y : 

The Holmes contribution to the work is certainly not so interesting. 
Many of his letters are hardly more than formal replies, sent partly because 
he was afraid that if he did not get answers Laski might cease to write. 
The old judge clearly feels the weight of his work in the Supreme Court 
bear heavily on him, and finds with difficulty the time and energy to write. 
In his later letters he complains repeatedly how difficult he finds writing—he 
is by then nearly ninety—and in 1982 he gives up the task. But it is absurd 
to suggest as some reviewers have done that Holmes was a very old man 
when the correspondence started, and had no contribution to make. After 
all, during the first ten years of lt he delivered some of his most famous 
judgments—Sokenck v. U. 8.; Abrams v. U. S8.;,Gitlow v. N. Y.; to mention 
no more. 

Indeed, in quite a number of the letters here collected, Holmes is at his 
best, and even at ninety-one he can produce a sprightly and amusing epistle 
(see that of April 9, 1982). He does not discuss legal problems, except 
occasionally in respect of their philosophic and political aspects, and from 
the legal aspect this correspondence has not got the interest of that which 
he conducted with Pollock. Although Laski joined the law classes at 
Harvard and his letters show that he found it a stimulating experience, and 
although he often showed a remarkable insight in his discussion of legal 
problems, he was not of course a lawyer, and Holmes evidently did not find 
it profitable to write to him at any length about such matters. 

There is a great deal more that one could say about these fascinating 
volumes, if space permitted, but I cannot conclude without referring to the 
impugnment of Laski’s veracity by several eminent reviewers. Thus Professor 
Goodhart in the Observer considered that “his habit of unscrupulous 
romancing” has in large part “destroyed the value of these letters.” On the 
contrary, it is the romancing which so far as I have been able to find never 
extends to any statement in which accuracy was of historical Importance, 
which gave to the letters their sttmulatng quality for Holmes, and now 
makes them such good reading. Of course Laski, in telling the good stories 
to which I have already referred, often associates himself with them. What 
raconteur does not? Moreover, his memory, in which he had perhaps too 
much confidence, was not very trustworthy in matters of detail, so that he 
will often narrate the same event twice in different ways, or in describing 
one of his book bargains more than once will mention a different price or a 
different seller. And similarly with his meetings with great men. 

These, it may be said, are small matters, but when it is hinted that he 
never bought the booka, or knew the men in question, it may be replied 
that most of these books are still in his lfbrary, and that almost any one of 
his friends or colleagues could name an occasion on which he had met one 
or other of the great men on Laski’s introduction. 

Bui Laski was, in fact, a central figure in English politics for many 
years, and took a quite prominent part in numerous public events of great 
Importance, some of which he talks about to Holmes. I think that he 
often tends to exaggerate the part which he himself played. but that is 
certainly not to say that the evidence which he gives is “valueless.” After 
all, it is the historian’s business to evaluate the precise worth of his material, 
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and I am inclined to think that Mr. Wolfe: Howe's estimate of Laski’s 
letters, as sources for the political and social history of the period they 
cover, may turn out to be nearer the truth than Professor Goodhart’s. 

In his letter of December 18, 1928, Laski writes “very strictly entre 
nows MacDonald offered me a Cabinet post if I would fight an election.” 
Professor Goodhart seems to use the “incredibility” of this story as a sort 
of acid test of Laski’s general reliability as a witness. But is it really so 
incredible? On the face of it this was a pre-election suggestion, and 
MacDonald was notorious for his encouragement to Labour supporters to 
contest seats because they “would be wanted in the Government,” and men 
with no better claims than Laski were in fact included. MacDonald could 
not, of course, at that stage, make any “firm offer”—it was not even 
certain that he would be sent for by the King in the event of the La* cir 
Party winning the election. The truth of Laski’s following sentence that 
he preferred to remain “behind the fight as an observer” could be proved 
from half e hundred sources. 

In conclumon, I must pay my tribute to the Editor’s remarkable scholar- 
ship. He has not only provided the most complete index I have ever seen, 
and a biographical appendix of the principal persons who figure in the 
correspondence, running to forty pages—it will be very useful quite apart 
from these volumes—but has succeeded in tracking down most of the allusions 
to booka, articles and personalities which naturally appear in profusion in 
letters of this sort. 

C. 


GOVERNMENTAL LIABILITY. A COMPARATIVE STUDY. By H. STREET, 
LL.M., PH.D., Professor of Law in the University of Nottingham, 
Solicitor of the Supreme Court. [Cambridge: at the Univer- 
sity Press. 1958. 228 pp. 25s. net. | 


Proresson Streets- book is the fourth of the Cambridge Studies in Inter- 
nationa] and Comparative Law. It is an important and much-needed work, 
which ought to be brought to the notice of those who have it in their power 
to initiate measures of law reform. Writers on public law problems in this 
country have been concerned mainly with administrative tribunals, delegated 
legislation, and the applications of the wira vires doctrine by the courts. 
Studies have recently been published on American and French experience 
in these fields. But too little attertion has been paid to issues raised by 
the civil liability of the State. Professor Glenville Williams’ critique of the 
Crown Proceedings Act needed to be supplemented by a comprehensive 
comparative analysis. The present work goes far to meet this want. It is 
to he hoped that tt will not mryive merely as a notahle plere of research, 
testifying to the academic distinction of its author, but that it will inspire 
further and more specialised investigations of some of the problems which 
it poses, 

The historical introduction reviews developments in the Commonwealth, 
the United States and Continental countries as well as in England Professor 
Street never wastes words, and the uninstructed reader of the highly com 
preased account of continental legal thought might be heard to sigh for a 
more leisurely expositor. The half-instructed reader should draw all the 
more profit from it. While the book was in the preas the law in Canada 
was amended by the enactment of the Crown Liability Act, 1958. On the 
Crown Liabilities Act in the Union of South Africa, there is a helpful 
article (in English) by B. Beinart in (1952) 16 Tydskrif vir Hedendaagse 
Romeins-Hollandse Reg 162. 

The second chapter, which deals with liability in tort, is of outstanding 
interest. It begins with a comparison of the Crown Proceedings Act and 
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the American Federal Tort Claims Act. Careless draftsmanship and un- 
justified exemptions from liabilHy in the British Act are acutely analysed. 
There is an especially devastating criticism of section 2 (6), the main effect of 
which is to exclude Crown liability for torts of the police. To the 
Australian authorities which are considered should now be added 4Att.-Gen. 
for NS.W. v. Perpetual Trustees Co. (1952) 85 C.L.R. 189; see also articles 
by Geoffrey Sawer in (1951) 5 Res Judicatae 15 and Zelman Cowen in 
(1952) 2 U. of W. Aust. Ann. L.R. 268. Professor Street finds that the Act 
is “too tender to the Executive, and gives indications throughout of com- 
promises with government departments.” Among his wider proposals for 
reform are the extension of judicial immunity to administrative tribunals 
and the impostton of Crown liability for wrongful conviction. The first 
suggestion is unlikely to be accepted until the composition and procedure 
of certain tribunals are such as to command general confidence. The second 
suggestion has been found to be practicable in other countries; further 
information on this matter, derived from a comparative study, would be of 
value. Professor Street passes on to consider the intricacies of the French 
system. Here what he has to say is of the first importance. He is no 
uncritical admirer of the Conseil d'Etat and its #urisprudence. He detects 
an excess of reverence for the doctrine of the separation of powers and for 
the political activities of the State, the encouragement of irresponsibility 
of officials, lack of precislon in certain concepts, inadequacy in the theory 
of damages, and undue procedural] delays. (The deciston'in the case of 
Jacquin, which he says was delivered ten years after the commencement of 
proceedings, was in fact delayed until nearly thirty-four years after the 
cause of action arose.) But he favours the incorporation into English law 
of the principle of risque, whereby one who has suffered exceptional loss 
through the functioning of the governmental machine is entitled to recover 
damages, although no fault is attributable to the public authortty in question. 
The general principle is an eminently reasonable one, though in its 
practical application f must be qualified by numerous exceptions. Professor 
Street sees no sound reason for conferring jurisdiction in relation to such 
claims upon & new type of administrative court in preference to the ordinary 
courts. 

Most of the English books on the law of contract ignore the special 
characteristics of public contracts. Professor Street emphasises the gap 
between legal theory and administrative practice, and suggesta a number 
of reforms, including the formalisation of standard terms in order to 
facilitate the development of a law of government contracts on a rational 
juristic basis. In this chapter a fuller examination of the scope of the 
Amphitrite principle might perhaps. have been attempted. It is rather 
surprising to find that, in discussing contracts of service with the Crown, 
Professor Street accepts the proposition that the appointment of a civil 
servant for a fixed term is consistent with a power to dismiss him at 
pleasure at any time before the expiry of that term. True, such a con 
struction is not logically impossible; but it is so strained that it should be 
rejected unless it can be defended by more convincing arguments than have 
hitherto been put forward. The discussion of the law of the civil service 
in the United States is marred by one of the rare misstatements in the book; 
the contract clause of the Constitution binds the States, but not Congress 
(p. 117). 

The remaining chapters dea] with expropriation, quastf-contract and 
trusts; declaratory Judgments, mandamus and injunctions as remedies 
against the State; substantive limftations upon the lability of the State 
(including a penetrating review of the rule that the Crown is not bound by 
statutes in the absence of express words or the clearest of implications); 
and procedural limitations on the Hability of the State. The greatest single 
advantage of the Cron in Htlgation is its absolute power to withhold the 
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production of a document if, in the opinion of the responsible Minister, its 
production would be contrary to the public interest By the decision in . 
Duncan v. Cammell Laird ¢ Co. [1942] A.C. G24, the courts deprived 
themselves of the power to examine a document for which Crown privilege 
has been claimed in the appropriate ‘manner. There are unfortunately 
grounds for believing that Crown privilege is sometimes asserted in circum- 
stances where the interests of justice call for disclosure. It would be 
reassuring to know that government departments have palid heed to the 
observations of the court in Hide v. Home Office [1958] 2 QB 185. 
Professor Street’s severe criticisms both of the law and of administrative 
practice in this matter are well merited. 

The Crown Proceedings Act was an important achievement of the law 
reformers. But it would be unwarrantable complacency to assume that 
because Parliament has filled what the Committee on Ministers’ Powers 
called “a lacune in the rule of law,” no further reform of the law relating 
to governmental liability need be contemplated for another generation. 
Those who agree with Professor Street that “no Crown immunities are 
tolerable unless their retention can be affirmatively proved to be necessary 
In the public interest” will be grateful for this stimulating book. 


S. A. pe SMITE. 


ADMINISTRATIVE Law. By K. C. Davis. [West Publishing Co., 
U.S.A. 1951. xvi and 1024 pp.] 


To a student of English administrative law, this is a fascinating, frightening 
and depressing book It is fascinating because almost every page points 
to an American problem which has its English equivalent; frequently tt 
points to a problem extsting here but unrecognised—a concealed trap into 
which by chance we have not yet stumbled. It is frightening because it 
uncovers once more the immense amount of research and analysis needed 
in this country before we can begin to evolve workable rules of administra- 
tive law. In other fields of law, there sometimes arises a problem which, 
wo are surprised to find, seems never to have arisen before, although the 
facts are in everyday experience. In administrative law, almost every case 
ig of this kind. It is not surprising that the courts, forced to make law at 
a speed which is almost unseemly, occasionally botch the job. This book 
depresses only because it shows so clearly by what distance the fatherland 
of the common law has been outstripped by its progeny. No doubt, as we 
are constantly reminded, the United States is a big country with big 
problems. But we are a small country with big problems. It is commonly 
and easily sald thet our international problems today are due to the failure 
af moral develanment tn beep pace with aclentfir dieenvery Tn rinte and 
connected parallel it can be sald that many of our national domestic 
problems are caused by the failure of the political, soclal and legal controls 
on governmental power to develop as that power has developed. Govern- 
mental power may begin by being exercised for the highest moral and 
public good. But if the controls are absent, the machine of administration 
will pay little regard to the best of intentions. There can be no doubt that 
the labourers in the field of administrative law in this country are propor- 
tlonately far fewer than they are in the United States. 

' Professor Davis has written a first-class textbook. Quotation could be 
extensive. The analyses of the rule-making power, of the Judicial function, 
of res judicata and of the scope of review contain passages of particular 
value to English administrative lawyers. For example: “The process of 
trial—submission of evidence subject to cross-examination, with a deter- 
mination on the record—ts the proper procedure for resolving issues of 
adjudicative fact Considerable confusion in the case law results from the 
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If there are none of the propitiatory anti-Soviet undertones which mar much 
writing on the subject, neither is there any trace of personal commitment. 

The main feature of the book is the stress on decided cases. The learned 
author is obviously influenced by the Case Law method of law teaching in 
the United States, and also wishes to guard himself against accusations of 
unreality, by demonstrating the day-to-day working of Soviet law in real 
contexts rather than the vapourings of propagandists. Legal journals are 
also adequately used. Legal treatises are somewhat deliberately underplayed. 
Since European lawyers attach more importance to treatises than cases this 
is a possible criticism, but no doubt any other treatment would have missed 
the mark and been branded as gullible in present political conditions There 
are other reasons for the concentration on the law of the courts. Soviet law 
is still young and it is difficult to predict how far it will ever be stabilised. 
Soviet law reflects the vacillations of Soviet political and economic policy and 
performs startling evolutions. Instead of building up juridically on a stable 
accepted basis it changes its own fundamentals in response to outside stimuli. 
Hence the aptness of the present volume on law and social change. The 
legalistic grid between social change and legal change is very thin in the 
U.S.S.R. and the constant Soviet debates about basic legality and legal 
stability show that they are not unconscious of the precariousness of the 
situation. It is difficult at this late date to imagine the reaction of the 
reader in 1918 if some miraculous prescience enabled him to read this book. 
Socialisation, open or unavowed, has become so characteristic of all countries. 
Does the Soviet experiment suggest a self-consistent system of Socialist law? 
Is law bound up with individualism so that it cannot survive the transition 
to socialism? The second question is easier to answer than the first. Law 
goes on and will go on, under all circumstances (of. p. 172). But of a consis- 
tent law peculiar to Socialism there is little evidence. The tendency has been 
for the concepts of traditional law to survive, with “variable contents.” In 
Britain you may be entitled to own any land but a colliery, and in Russia 
a building but not land, but the legal approach is much the same. The legal 
systems reflect two different economic systems, but are not basically very 
different. Soviet leaders invelgh against the use of Roman concepts of legal 
obligations but the ghostly contest between emptio venditio and locatio operis 
faciendi still haunts the law of 1958 (pp. 11, 18, 14, 26, 88, 184). “Common 
employment” rears its head in the law of tort (287, 289) and accidents “in 
the course of employment” are still material (217, 218, 228). Social insur- 
ance exists, but is not very unlike our national insurance or the American 
social security. 

The law of collective farming does, of course, differ markedly from our 
agricultural law, but Professor Hazard makes it very clear that it has its 
roots deep in pre-revolutionary history, and that it remains a transitional 
phase, at least in theory. Stalin emphasised shortly before his death that it 
was not distinctly Communist in nature. The law of bureaucratic tyranny and 
abuse of authority is one of the most interesting chapters (Chap. 5) in this 
book. The difficulties of life under a dictatorial régime are, however, not 
peculiar to Communism The point at which excessive zeal becomes personal 
irresponsibility was often met under the National-Soctalist régime in Germany, 
and the man whose uniform had to be upheld in public was made to feel 
the disgrace he had brought on it in private. A good Bolshevik is excused 
much stupidity in Russia, but a little Tsar is no more popular than a big 
one. It is also a common feature of all dictatorships that they restrict free- 
dom of speech. We have always suspected that the constitutional guarantee 
of freedom of speech and public assembly had little real value, and Professor 
Hesard confirms this doubt (pp. 80-2, 98-9). But this agatn is not particu- 
larly Marxist or Communist. The régime may once have counted on the 
support of radical thought on free love but the Soviet family has become 
respectable again, though divorce is still obviously easier to obtain than in 
the West (Chap. 10). The idea that all criminals are victims of society dies 
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hard in the West. The force of fact and the force of need have killed it in 
the U.S.S.R. where “advanced” penal theories were once popular (p. 109). 
The Soviet régime, like every other, depends on the industrious and law- 
abiding, and represses the vicious:and the idle, though it is still prone to 
belle the fact when seeking to overthrow other systems. The change in the 
functions of the trade unions is significant. There is no right to strike and 
the collective bargain may not deal with the most vital points involved. 
The union must boost discipline and productivity and gain popularity by its 
functions in the field of factory amenities and sick pay (pp. 229, 258, 214). 
(An interesting series on trade union activities in the U.S.S.R. is being 
_ published in the Anglo-Soviet Journal.) But in all countries trade unions are 

coming of age and working out policies compatible with the national interest. 
Farmers may be expelled from land for’ bad cultivation (pp. 186, 140, 146, 
147) but this can be paralleled in the 1947 Agriculture Act with its super- 
vision orders. Direction of labour is superseded by well-calculated induce- 
ments to stay on the job (pp. 186, 214, 220). Soviet patent and copyright 
law manifest similarities to our compulsory licence system, though in 
more drastic form (pp. 191, 205). A susceptible composer may not, appar- 
ently, object to an imperfect if enthusiastic rendition by the works band. A 
State organisation performs the functions of our Performing Right Society 
(p. 194). The studied inadequacy of industrial insurance leaves a place for 
the law of tort to make people careful and preserve the national patrimony 
(pp. 225, 229, 285). Perhaps the most distinctive feature of Soviet law is 
the field of contract between State agencies, but the use of arbitration makes 
this field difficult to penetrate, though Professor Hasard gives many valuable 
illustrations (pp. 47, 54, 56). Of course all these questions ought more fairly 
to be judged in comparison with what Tsarist law would by now have become, 
‘rather than what it was or what English law is today. Forced labour and 
the M.V.D. are hardly dealt with in this book, but they are such familar 
subjects that the author may well have felt this to be unnecessary. 

There are few editorial comments to be made Some of the terms employed 
in the book are not obviously familiar in this country, though Professor Hazard 
has adapted many of his illustrations to English circumstances. His refer- 
ences to “ post audit” refer to a procedure of review by the State Prosecutor 
or the President of the Supreme Court to which all judgments are supposed 
to be subjected, and not to any operation of accountancy (pp. 141, 180, 281). 
“ Khosraschot” may be translated as “cost accounting” but it would be 
simpler to say that all Soviet organisations are required to be self-supporting 
and to keep to their budgets (pp. 44, 285). The policy of translation is not 
completely consistent. Thus the agricultural co-operative society appears as 
the rather mystifying “TOZ” (p. 187, 80n.), though we are spared the 
usual enigma “ZAGS” which is translated (p. 260) as the “bureau for regis- 
tering acts of civil status.” Here and there a Soviet source, whose meaning 
is not immediately obvious to the intelligent Western reader, is left untrans- 
lated, such as “ financial and economic laws” (pp. 10 (87) and 146 (58) ); “ pro- 
ceedings of Moscow deputies” (p. 184 (9)), “collection of treaties in force” 
(p. 282). Such a translation satisfies curiosity rather than supplying any 
need, for the specialist who wishes to consult the original must be able to 
understand the reference in Russian. But it is valuable as removing any 
air of mystery and enabling the author to hold the Iron Curtain well eside, 
which he undeniably does. 

In view of the great value of this book and of Professor Friedmann’s 
book on English law and social change, would it be asking too much to suggest 
some volumes of the same kind, say on French, Spanish or Indian law? 

A. K. R. K. 
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Pusuic Poticy. A comparative Study in English and French Law. 
By Drxnis Liuorp. [London: University of London, The 
Athlone Press. 1958. xxi and 166 pp. 18s.] 


Turer are two reasons which make it a pleasant task to announce the appear- 
ance of this book. On the one hand it is the first monograph to appear in 
the recently inaugurated University of London Legal Series published by the 
Athlone Press, the University of London’s equally young publishing organisa- 
tion. On the other hand this is an interesting and scholarly work on an 
important subject, which not only merits being included in but is also likely 
to set the standard for the future volumes of the series. 

Mr. Lloyd’s study is primarily devoted to a detailed comparison between 
English and French judicial practice in the fied of public policy, particu- 
larly in relation to the law of contract and to private international law. This 
was a sound choice for a comparative study, because in both countries it 
falls to the courts to develop the spectfic content -of the rules of public policy. 
It has also proved a useful undertaking, because it establishes “the close 
similarity” (p. 147) between the solutions found in the two countries both of 
which recognise “that this reserve power [of public policy] is to be used 
somewhat sparingly and that the judge is not to set himself up as an Individual 
censor of morals” (p. 147); in particular the idea that French practice has 
a tendency to abuse the notion of public order and that Anglo-Saxon 
countries are more respectful to foreign law, “is not only a misconception 
but in some respects exactly reverses the operation of those two systems” 
(p. 80). Finally, the general conclusions reached by the author ere valuable: 
they show that such distinctions as do exist are not very far-reaching. There 
are two main contrasts. A French fudge is apt to take statute law as his 
guide to ascertain the legally relevant policy, while in England the policy of 
a statute is not at present treated’ as necessarily indicative of public policy. 
Moreover, Mr. Lloyd believes that French judges prefer a subjective basis 
in determining public policy, while English law “displays a characteristic 
tendency to Judge public policy by an objective standard” (p. 150)—a con- 
clusion the substantial value of which may be a little doubtful, since it may 
be of a purely verbal character. Another apparent difference Hes in the fact 
that a French judge is more willing “openly to invoke public order,” while 
in England the existence of such an element of decision is usually hidden: 
but this difference largely disappears if regard is had to what judges do 
rather than to what they say (p. 154). Nor is it justifiable to suggest that 
the French courts’ “open avowal of public policy as a basis of legal develop- 
ment” involves poHtical dangers or that the more restrained “methods of 
the common law in themselves constitute a bulwark against a government 
of a totalitarian character” (p. 156). The reader will not fail to notice the 
many shrewd observations which illuminate the text, Thus it is good to read 
that the obter dicta of English judges take the place of “an effective body 
of critical doctrine” on the Continent (p. 120) or that neither in England 
nor in France is public policy intended to or does in fact provide a “slogan 
or formula for the solution of deep-seated social or economic problems” 
(p. 149). 

Although Mr. Lloyd is perhaps at his best in the purely descriptive part 
of his book, he has sald enough in his general part to provoke thought. Thus 
the influence of public international law (including the United Nations 
Charter) on public policy is a grave problem on which one would like to 
have Mr. Lidoyd’s views (of. p. 146). And is it not perhaps the anonymity 
of the French judge which facilitates that open avowal of public policy from 
which the English judge recoils, seeing that he is an individual representing 
the Crown and at the same Ume a named contributor to the history of English 
law? Perhaps it would have been even more important to learn something 
about the sauthor’s views on the actual lessons (if any) which the French 
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approach to public policy is apt to teach us; the pedagogic function of com 
parative law has, indeed, been somewhat neglected by Mr. Lloyd. Yet he 
has written a stimulating treatise which English lawyers will read with 
pleasure and profit. á 

F. A. Mirs. 


Exeioyvens’ Lissmiry. Second Edition. By JomNn Munkuan, 
LL.B., of the Middle Temple, Barrister-at-Law. [London: 
Butterworth & Co. (Publishers), Ltd. 1952. liv and 489 and 
(index) 87 pp. 80s. net. | 


Ix writing this textbook, now in its second edition, the author set out to 
provide a reliable, specialist work dealing with the lability of employers for 
injuries sustained by workmen in the course of their employment Without 
any hesitation it can be sald that this object has been achieved with com- 
mendable thoroughness and accuracy, and, in the modern tradition, with 
frequent reference to Scottish and Irish cases and also to Canadian, New 
Zealand and American authorities. The learned author has, in truth, flung his 
net far and wide and, certainly so far as the English authorities are concerned, 
very little that is of any importance or relevance seems to have been left 
out. However, with the solitary exception of Lord Wrights criticism (67 
L.Q.R. 582) of the decision in London Graving Dock Co. v. Horton [1952] 
A.C. 787 and an article on the same case in the Scots Law Times, there is a 
curious lack of any reference to periodical literature. This is particularly 
noticeable in those sections of the book dealing with the more general aspects 
of an employer’s liability for negligence or for breach of statutory duty. 

As & succinct account of the influence exercised by social and economic 
conditions on the development of the law relating to the rights of workmen 
in cases of personal injury, the opening chapter is admirable. Clearly traced: 
by the author is the radical change which has been brought about from the 
position, existing a hundred years ago, when the dominant mood was one in 
which every workman was expected to look after himself, to the present 
emphasis on the duty of employers to take proper steps to protect thelr 
employees, notwithstanding the expense, even when they are engaged on other 
persons’ premises. A substantial portion of the book is naturally taken up 
with a detailed, annotated analysis of the Factories Act, 1987, the Coal 
Mines Act, 1911, and the associate regulations dealing with shipbuilding, 
docks, building, electricity, metalliferous mines and quarries. Every reported 
decision dealing with one or other of these enactments would appear to have 
been included in the book, thus acquiring the attribute, so far as practitioners 
are concerned, of being the acknowledged storehouse to which reference can 
be made. Detailed classifications are resorted to (e.g., pp. 108-9) which add 
nothing to the general treatment of the subject and raise doubts as‘to whether 
they serve any useful purpose. On the other hand, salutary warnings are 
given by the author that the endless {llustrations, which abound in this work, 
ere not to be regarded as necessarily authoritative, being concerned, as often 
as not, with pure questions of fact. 

How very different is the readable style adopted by the author in the 
remaining parts of the book, wherein he discusses (inter ala) the general 
principles of negligence, the employer’s personal duty to take care in providing 
and maintaining proper machinery and a proper system of working, the 
general principles governing breach of statutory duty, contributory negligence, 
voluntary assumption of risk, and damages for personal injuries. These 
chapters provide a sound, albeit at times (¢.g., the treatment of remoteness of 
damage, novus actus interveniens, and vicarious liability) a somewhat cursory 
examination of the relevant principles and cases. In particular, when dealing 
with the rights of a workmean-licensee, who is injured on another person’s 
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premises, no indication is given (other than a brief reference to Pearson v. 
Lambeth Borough Council [1950] 2 K.B. 858) of the existence of the debated 
question—is it necessary for the licensee to show that the licensor appreciated 
the risk involved or is it enough to show that the licensor knew the physical 
facts constituting the danger and ought to have appreciated the risk involved? 
All the earlier authorities on this problem are examined by the Court of Appeal 
in Hawkins v. Coulsdon and Purley U.D.O. [1954] 1 Q.B. 819, to which 
reference will undoubtedly be made in the next edition. Moreover, in the 
discussion of the defence of novus actus intervemiens mention might usefully 
be made of the application of the reasonable foreseeability test in Shearer v. 
Harland [1947] N.L 102, and Davies v. Laverpool Corporation [1949] 2 All 
E.R. 175 There is an ample index and table of cases, both of which are 
Indispensable adjuncts to any textbook primarily intended for practitoners. 
Of the practical importance of the subject-matter covered in this work 
nothing need be said, but it is certain that the needs of those engaged in this 
sphere—lawyers, insurers, inspectors of factories and industrialists—are more 
than adequately provided for by this book. 

f J. Lu. J. Epwanps. 


THe E.EwEnts oF Roman Law with a translation of the INSTITOTES 
oF JUSTINIAN. Third Edition. By R. W. Lae. [London: 
Sweet & Maxwell, Ltd. 1952. 489 pp. 80s. net.] 


Aut the reviewers of the first edition of Professor Lee’s delightful textbook 
were agreed that it was going to be popular and successful, and it is 
sufficient recognition of the correctness of thelr predictions and of the value 
of the work that within a space of about eight years the first edition has 
been reprinted three Hmes (once with corrections) and that now the book 
has in addition reached its third edition. The present edition is in the nature 
of a reprint and has introduced little new matter. There are a few minor 
alterations in the text, a few additional footnotes interspersed in rather 
unsuspected places. The purpose of the author was clearly, with the 
exception of an important addendum on the aotio Pubkciana at the end of 
the book (p. 474), to make essentlal corrections rather than change the plan 
of the book. This plan was set out in the preface to the first edition, and 
the author has, in spite of several criticisms and suggesHons, clung to it 
steadfastly—see preface to second edition. He hes, however, made one 
important concession. Doubt had .been expressed about his scheme of 
enticing students to read Justinian’s Institutes by providing them with a 
translation only, and thereby sacrificing the Latin text. Professor Lee 
appears now to have found the perfect answer, and it is gratifying to learn 
that the publishers will soon make available a Latin text at a modest price 
and as a companion to this book. 

The present reviewer has always found Professor Lee’s textbook and 
its method valuable and useful. The “ Institutional” method correlates text 
with commentary and exposition, and the choice of Justinian’s Institutes 
enables this to be done by presenting Roman law in its final (even if not its 
most classical) form, and supplying the (remarkably compressed) historical 
and classical background where necessary; the euthor even improves on this by 
providing some translated passages from Gaius Yor historical purposes as 
well as for purposes of contrast. At the same time he draws “ direct atten- 
tion to some features in the landscape” of modern legal systems, and makes 
enlightening references to English and Romanistic jurisprudence. Perhaps, 
however, the book is, in certain respects, a little too “ Institutional.” There 
ig a tendency sometimes to deal with only that law which the compilers of 
the Institutes have chosen for the cupida legum jwoenitus of fourteen centuries 
ago, and to follow thelr methods There is just a shade of neglect of the 
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theory involved in the legal institutions discussed. It is possibly too late in 
the day to make suggestions in a review of a book that is already in its third 
edition, but as there are sure to be many more editions, the following sug- 
gestions are nevertheless made for the consideration of the author. A 
general discussion seems desirable of the background and nature of Roman 
guardianship—did it, for example, give parental as well as proprietary 
controlP—and of the capacity of the ward and its relationship to the 
functions of the tutor (these seem to be treated rather disparately in two 
parts of the book—see p. 86 and p. 848). After chiding Justinian for not 
treating of the nature of ownership in general. the author goes on to discuss 
Quiritary ownership and its contrasts, but does not himsef descmbe the 
essential “absolute” nature of ownership and its action, the vindicaio (this 
action only receives slight mention in the chapter on theft (p. 875), and in 
connection with possession in modern systems (p. 178)). .Again, why Is 
there no fuller discussion of causa civiHs in contract and of injuria and owpa 
in the lew Aquilia? Why no special discussion of the important and fascinat- 
ing actio dok? Finally, the chapter on procedure is done with great lucidity 
and skill, but one would like to have the forms of actions not only in 
formulary times, but also under Justinian. In fact, there is just about one 
page on the extraordinary procedure altogether, and very little about its 
general characteristics. Professor Lee tells us that “the procedure in this 
period is not far removed from that with which we are familiar in modern 
times.” That is music to the student’s ears; so why not elaborate the pro- 
position? What hes happened in Justinian’s system to Kilts contesiatio and its 
effects, what to execution against the person, how do interdicts now operate, 
etc ? 

A few minor points which seem to have escaped attention may also be 
mentioned. There appears to be a slight disharmony between par. 407.4, 
Inst. 825.5 and par. 495 on the question of an agreement to continue a 
partnership after the death of one partner. Was the olausula arbtiraria 
allowed in all actions in rem, or only in the so-called actiones arbitrariae?— 
see par. 708 and of. Inst 4.681. Was the excepto always an “ equitable” 
defence?—Cf. par. 722 with par. 726. 

B. BrrrarrT. 


Essays ON THE AUSTRALIAN CONSTITUTION. Edited by R. Exsr- 
Mircuert. [Australia: The Law Book Co. of Australasia 
Pty, Ltd. 1952. xxiv and 819 pp. 42s.] 


FEDERALISM. An Australian Jubilee Study. Edited by GEOFFREY 
Sawkze. [Melbourne: F. W. Cheshire Pty, Ltd. 1952. xii 
and 284 pp. | 


Tax Jubilee of the Commonwealth of Australia in 1951 was celebrated by 
the legal profession in a manner befitting the occasion. To the Seventh 
Legal Convention of Australia were invited the heads of the Judiclary and 
other leaders of the profession from all the full members of the British 
Commonwealth. The occasion was also marked by the preparation of the 
two works now under review. It is a pleasure to commend them to the 
attention of English readers, for they make an important contribution to the 
study of the law and practice of the Australian Constitution. 

The eleven Hssays on the Ausiratan Constitution are the work of an 
exceptionally strong team. Sir John Latham writes on the interpretation of 
the Constitution, Professor Beasley on the Commonwealth Parliament, 
Professor Sawer on the judicial power, Mr. Ross Anderson on the States 
and relations with the Commonwealth, Mr Douglas Menzies on the defence 
power, Professor Baker on compulsory acquisition powers, Mr. R. M. 
Eggleston on industrial relations, Mr. P. D. Phillips on trade, commerce and 


288 THE MODERN LAW REVIEW Vou. 17 


intercourse between the states, Mr. A. J. Hannan on finance and taxation, 
and Mr. J. G. Starke on the Commonwealth in international affaire. The 
essays are written by lawyers primarily for lawyers, and for lawyers who 
already know something of the Constitution and its interpretation. The 
beginner may find Mr. Ross Anderson’s essay to be the most helpful. Although 
most of the writers have focussed attention upon the judicial interpretation 
of the Constitution, there is surprisingty little overlapping between the 
essays. They do not purport to cover the whole field, but one would have 
welcomed separate discussions of the executive power of the Commonwealth, 
and of the distinctively Australian conventions of the Constitution. 

The symposium on Federakem is a work of unusual interest. It contains 
the proceedings of two seminars on Federalism organised by the Australian 
National University at Canberra, and attended by political scientists, 
economists, anthropologists, geographers and public servants, as wel as by 
academic lawyers. Four of the papers deal with problema of federal finance, 
three with the broader political aspects of federalism and one with the record 
of judicial review in the Australian federal system. The contributors include 
Professor J. L. Montrose, of the Queen’s University, Belfast, and Professor 
K. C. Wheare and Mr. Colin Clark, of the University of Oxford. Each 
paper is followed by a summary of the discussion that took place upon it. 
This method of presentation is superficially unattractive, but in fact the dis- 
cussions greatly enhance the value of some of the papers, either by relating the 
author's general propositions to the Australian environment or by setting a 
case-study in its larger context. The book will be widely read as a record 
of one of the most searching examinations of federal institutions that has 
been published in recent years. The public lawyer will find much to stimulate 
him in Professor Sawer’s robust and provocative attack on the myth of the 
non-political function of the judge in constitutional interpretation. No one 
who has read this book will remain sceptical of the possibilities of fruitful 
collaboration between academic lawyers and students in related disciplines. 


S. A. pw Sucrre. 


Fany Law. By Jack Hamawi, M.A., LL.B. (Cantab.) of the Inner 
Temple and Western Circuit. Barrister-at-Law. [London: 
Stevens & Sons, Ltd. 1958. pp. xxvi and 864. £2 10s.] 


Tax need has long been felt for an up-to-date book on Family Law; on the 
law, that ts to say, of the family as a going concern rather than as a 
wreck to be divided up in the divorce court This book, which Mr. 
Hamawi has written under the consulting editorship of Mr. W. A. Fearnley- 
` Whittingstall, QC. and which includes a gracious foreword by Lord Justice 
Hodson, is a brave but not wholly succeasful attempt to meet this need. 

The main reason for Mr. Hamawi’s partial failure seems to be that he 
has attempted to do too much. His determination to cram everything 
remotely connected with his subject into 840 pages of text has resulted in a 
book so highly condensed and technical that it cannot be read with any 
comfort. The sacrifice of literary graces would matter little if the result 
was clear, but unfortunately the learned author has not succeeded in express- 
ing hhnself intelligibly and simply, so that many of his sentences are almost 
incomprehensible. The book cannot, therefore, be recommended either to 
students 1 or to social welfare workers, although it appears from the preface 
that it was the author’s intention to cater for their needs. 

On the other hand, the wealth of authority which Mr. Hamawi has 
industriously collected should make the book useful to practitioners for 


1 Especially- as the rubric at-the top of p. 168 might have an adverse effect on 
ie morale by leading: nen koar ohe that i ta obligatory bo Keon einir | 


t 
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reference purposes. A good index and copious reference to articles in the 
periodicals enhances its value for this purpose. In any event, Mr. Hamawi has 
performed a useful service in blazing a trail which will greatly ease the task 
of those who follow him. Whena really intelligible book on this important 
subject comes to be written, Mr. Hamawi will have the satisfaction of know- 
ing that his efforts have helped to make it possible. 


L.C B.G. 


INTERNATIONAL Economic OncanisatTions. By C. H. ALEXANDRO- 
wicz, of Lincoln’s Inn, Barrister-at-Law, Professor of Inter- 
national and Constitutional Law, University of Madras. 
[London: Stevens & Sons, Ltd. 1952. xii and 268 pp. 
80s. net. | 


JorrenmwaTioNaL economic organisation has become a technical subject of great 
complexity and there has been a long-felt need for a work examining it, both 
from a legal and economic point of view. It is, therefore, a great pleasure 
to welcome Professor Alexandrowics’s book. The author opens with an 
admirable survey of the nineteentbcentury system. This was essentially 
extre-organisational, private and lacking in any formal rules—it thus offered 
little scope for legal investigation of its nature and working. The Bank 
of England and other central banks looked after the world economic 
balance. Exchange rates fixed through the medium of gold were stable. 
With the outstanding exception of International Public Unions, such 
economic organisations as existed were due to private initiative. 

This attractively informal and flexible system was irretrievably destroyed 
by the First World War and the Great Depression. The gold standard 


collapsed and London lost its pre-eminent position in the economic life of , 
the world. Professor Alexandrowlcs perhaps underestimates the activities: 


of the League of Nations in the economic sphere. Whatever may be said o” 
the Peace Conference, the League did not minimise the urgency of limit!’ 4 
national sovereignty in this field and for a time exercised an effective ; id 
salutary influence over States. The League, however, did neglect, the 
institutional aspect of the matter and without an effective economic org.nisa- 
tion it proved entirely unable to meet the Great Depression. During the 
Second World War the planners for peace were determined not to repeat the 
same mistake but, in their zeal, have pushed the pendulum to the other 
extreme. The author gives a lucid account of Lord Keynes’s proposals for 
an Internatonal Clearing Union, the Bretton Woods agencies (the Inter- 
national Monetary Fund and the International Bank), the Havana Charter, 
the several European economic organisations and the Economic and Social 
Council. He is faced with the invidious task of surveying institutions, of 
which some have already ‘proved inadequate to meet their appointed tasks 
(¢.g., the Fund) and others have altogether failed to be brought to life (¢.g., 
the International Trade Organisation). The picture he gives is, perhaps 
inevitably, somewhat distorted. Some readers may not appreciate that 
behind the grandiose facade of constitutional forms lies a much less impres 
sive reality. The fact is that the Bretton Woods institutions were designed 
for a liberal world that has so far fafled to materialise. 

Professor Alexandrowics has produced a most informative and valuable 
book. It should be of great assistance to the international lawyer and 
economist and a boon to the layman bewildered bythe number and variety 
of international institutions which have become so characteristic a feature 
of our Umes. 


J. K Groperocxt. 


á 
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INTERNATIONAL Law: Cases anD Matenuts. By William W. 
Bishop, Jr., Professor of Law, University of Michigan. [New 
York: Prentice-Hall, Inc. 1958. xxvii and 785 pp.] 


ALTHOUGH this book deals with international law, it is mainly designed for 
use in American law schools. It will, no doubt, serve admirably for this 
purpose. It contains an enormous amount of material, clearly arranged and 
_ carefully annotated. Modern institutional developments have not been 
neglected, but the bulk of the material presented consists of extracts from 
the decisions of American and international tribunals. Liberal use has also 
been made of English authorities, except, perhaps, on the subject of State 
immunities where no room has been found for more than brief mention of 
cases as important as The Parlement Belge or The Cristina, and none at all 
for the Dollfus Misg case or for Kakan v. Pakistan. 

The important topic of foreign confiscatory legislation is treated in con- 
nection with recognition. This treatment is justified by the fact that these 
issues have been frequently combined. But the discussion of Bernstein v. 
Van Heyghen should have afforded an opportunity to state that the problem 
of confiscation is- not inevitably connected with that of recognition. Even 
recognised governments have been known to attempt extraterritorial confisca- 
tion. Lorentzen v. Lydden is cited in this context without any warning that 
this decision has not been followed in Bank voor Handel v. Slatford. 

The English reader will find this casebook valuable as affording access 
to reports and materials not easily available here. He will also be interested 
in discovering the American point of view from which the book claims to be 
composed. It is, however, only fair to warn him that the author has usually 
not attempted to formulate the American attitude, nor expressed his own 
views, on controversial matters. Thus, the only comment made on the 
Nuremberg Trials is that “there has been an enormous amount of discussion.” 
Similar reticence is observed in commenting, at some length, upon the 
Declaration of Human Rights. The American point of view is therefore 
only revealed in the selection and arrangement of the material, such as the 
full account given of the Kasenkina case in 1948. 

; J. Uxor. 


THe Dorae Lorr TraL. Edited by E. Cuppon. War Crimes 
Trials Series, Vol. 9. [London : Hodge. 1952. xviii and 
255 pp. 18s.] 


Toe Dulag Luft Trial concerned five Luftwaffe officers who were accused 
of “committing a war crime... in that they ... in violation of the laws 
and usages of war, were together concerned as partes to the ill-treatment 
of British prisoners of war.” The accused were the Commandant and four 
members of the staff of the principal Luftwaffe Interrogation Centre, and 
it was alleged that they were responsible for over-heating prisoners by means 
of electric radiators fitted in the cells; that they threatened to hand prisoners 
over to the Gestapo if they failed to answer questions—many refused to 
answer but none was apparently handed over and, in fact, evidence showed 
that the Commandant protected many from the Gestapo; that medical treat- 
ment was refused to those needing it for the same reason—again evidence 
by prisoners showed excellent and careful attention; prolonged solitary 
confinement; and, in some few cases, blows. The prosecution, however, only 
confined {ts case to over-heating, the denial of medical treatment and blows. 

Of 40,000 prisoners who passed through the camp, no more than twelve could 
be cited as having undergone ill-treatment. The only evidence as to blows 
consisted of one prisoner having received a “shove,” while another unident- 
fled prisoner, who was not called to give evidence, was involved in a fight with 
hig interrogator and guards—the interrogator involved was acquitted of all 
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charges. Unfortunately, there was no judge-advocate at this trial, one of 
the members of the court having been legally qualified. It is Impossible, 
therefore, to ascertain the reasons for the Judgment and why the Comman- 
dant, the head of the interrogation department, and the senior reception 
officer, were found guilty despite the fact that no prisoner ever protested 
to the Senior British Officer in the camp, that the incidents were isolated, and 
that the senior camp officers forbade over-heating immediately they heard of 
it. For all one can discover from the report, the accused were also found 
guilty of being parties to the beating, even though the officer actually 
responsible was acquitted. 

The editor of the volume clearly doubted the justice of the verdiet and 
his doubts will almost certainly be shared by the reader who notices the 
amount of prosecution evidence that was given by way of affidavit, the 
unfortunate way in which identification parades were conducted and the 
strange fashion in which the statements of the accused were originally taken. 
The defence were compelled to protest at the way in which the court and 
its members put questions to the accused — this questioning resembled a 
second cross-examination—while one is led to the feeling that, as alleged by 
defence counsel (all British officers), the bulk of the case for the prosecutlon 
consisted of “mere figments of the over-fertile imagination of the learned 
Prosecutor.” This feellog of disquietude might well have been removed had 
a judge-advocate been present to sum up. Although such an officer is not 
required at courts-martial if a member of the court is legally qualified, it 
would be more in keeping with the principle that justice should be seen to 
be done if a proper summing up took place, and if it did not appear that 
the prosecutor was also the legal adviser to the court. 

In his foreword to the volume, Sir Frank Soskice said: “The trials were 
not for the purpose of revenge. In long-term history the must be viewed 
as & symptom of the determination of world conscience that heinous acts 
practised on an international scale cannot be allowed to go unchecked end 
unpunished. They are the spreading by common consent into the inj ~- 
national plane of the domestic Judicial institutions of individual count) s 
which they found necessary for the purpose of ordering their own dome ic 
lfe.” It is a pity that these thoughts preface such an unfortunate exam} de. 


L. C. Gu. 


NotTasLe Brirish Triacs Sees. Vol. 77: Toe Triat or Peter 
Barnes AND OrHenrs (The I.R.A. Coventry losion of 1989). 
Edited by Lerrra FAMmMFELD, C.B.E., M.D., Barrister-at-Law. 

London: Wiliam Hodge. 1958. xiv and 284 pp. 15s.] 
ol.: 78: Tue Tria oF JoHN Grorcr Hatcu (The Acid Bath 
Murder). Edited by Lorp Dunsoyrne, Barrister-at-Law. 
[London: Wilham Hodge. 1958. 271 pp. 15s.] 


Tae Coventry explosion a few days before the outbreak of war in 1989 was 
the worst of the series of outrages committed by the so-called Irish 
Republican Army in its “campaign” for the abolition of the border — a 
campaign which, it will be remembered, was in no wey backed by the 
Government of Eire. The two men convicted of murder at the Birmingham 
Assizes after the trial, which is now folly reported in the Notable Trials 
Series, were the only ones among the 500 to 1,000 misguided Irish nationalists 
operating in England who were sentenced to death, although by the 
time the tragic incldents came to an end early in 1940, no fewer than twenty- 
three men and women had been sentenced to penal servitude for twenty 
years, thirty-four for periods of ten to twenty years and another thirty-seven 
for lesser terms. 

Though it came at a moment of considerable national stress, when the 
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potential danger of the bomb outrages had to be seen in full relation to the 
country’s need for self-defence in war, the case was conducted by the police 
and counsel for the prosecution with the most scrupulous fairness and great 
skill. Of the three men and two women who were jointly indicted and tried, 
two only were found guilty. A difficult problem of the law of evidence was 
presented by the statements and testimony in court of the two women, who 
were eventually acquitted, and it was strenuously argued before the Court of 
Criminal Appeal that there ought to have been a direction by the judge that 
this evidence (which gravely incriminated the other prisoners) required 
corroboration. The report of the judgment on appeal (27 CrApp.R. 154; 
56 T.L.R. 879; [1940] 2 All E.R. 229), which is here reprinted does not make 
it quite clear on what ground this argument was rejected, but this case is 
now, perhaps somewhat unseusfactorily, quoted in leading textbooks for the 
new and wide proposition that the rule requiring corroboration does not 
apply to “co-defendants whose evidence is not relied on by the prosecution, 
but who give evidence on their own behalf and incidentally tmplicate the 
accused.” 

In her introduction, the editor has attempted to set the account of the 
trial against the background of the struggle for Irish independence. The 
usefulness of her outline from the historical point of view is considerably 
raised by a number of dgcumentary appendices which, tnier aka, give details 
of sabotage trials against Irish nationalists in the.nineteenth century, a full 
nominal list of all those sentenced as a result of the 1980/40 outrages and 
a long captured set of instructions, the S-Plan, which is most revealing for 
the overall planning of these terrorist activities. 

At the time of the Haigh trial, which is reported in another new volume 
in this series, it was rumoured that the accused had assigned to a newspaper 
the copyright of anything he was to write for the press, and that he was 
thereby enabled to pay for his defence. The propriety of such an arrange- 
ment (if made at all) was not challenged here, but it is quite possible that 
this trial will eventually be best remembered for this side issue or for that 
which involved the editor and proprietors of another national newspaper in 
serious contempt proceedings. 

The case against Haigh was relatively free from complexity—in fact not 
one word of the testimony for the prosecution was challenged and the defence 
cross-examined only four of the thirty-three witnesses. The defence rested on 
insanity alone, a thesis which was valiantly but unavaflingly supported by 
the only doctor who appeared at the trial, the prosecution having decided to 
cal] no medical evidence at all. In a searching appendix on the medical 
aspects of the case, Dr. Clifford Allen arrives at the diagnosis that Haigh 
“suffered from a psychopathic personality . . .” -and was “an abnormal 
type, being neither entirely sane nor entirely insane.” Four experienced 
prison doctors, on the other hand, who examined the prisoner between his 
arrest and trial, seem to have been satisfied that he was responsible for his 
actions and merely malingering insanity. To make assurance doubly sure, 
the Home Secretary caused a special medical inquiry to be made before 
the execution of the death sentence, which resulted in the agreement of all 
the three psychiatrists appointed that “Halgh was simulating insanity and 
that there was not the slightest reason to believe that he was irresponsible 
according to legal standards, or insane according to medical standards” 
That indeed ought to satisfy anyone, but why such a thorough medical 
inquiry, if necessary or valuable at all, should take place after the trial, 
when there is no longer any possibility of testing the report judicially, 
instead of before, is a question which remains wide open 


H. A. Hasowerrarasnr, 
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the significant fact that, although no actual decision exists, there 
is an impressive body of dicta which suggests that even negligence 
will suffice in a large number of statutory offences involving guilty 
knowledge.’ 

A glance at the avalanche of new offences created during 
the past decade by statute and regulation reveals the frequent 
resort by the legislature to such epithets as ‘“‘knowingly,” 
“ permitting,” “allowing,” and ‘‘suffering,’? or such double- 
barrelled expressions as ‘“‘ knowingly suffers,” ‘* knowingly 
permits,” or ‘* wilfully suffers or permits.” Space does not 
permit a full analysis of the cases in which one or other of 
these words or phrases has been the subject of interpretation by 
the courts, but it can be said with confidence that the general 
consensus of judicial opinion deems it necessary in such cases for 
mens rea, in the form of knowledge of all the elements congtituting 
‘ the prohibited act or conduct, to be proved.® There is far less 
unanimity, however, on the subsidiary question: What alternative 
degrees of knowledge must be proved by the prosecution in order 
to establish the requisite mens rea? In all, three states of mind 
must be considered, but it is difficult to give them firm individual 
descriptions since they have sometimes been used ‘nterchangeably, 
thus introducing an additional element of confy on. 


Actual or Direct Knowledge 

Foremost among the culpable states of mind is actual or direct 
‘knowledge of the forbidden act. Invariably, however, as Devlin J. 
pointed out in Roper v. Taylor’s Central Garages, it is impossible 
to prove the state of another man’s mind’ with the result that 
the defendant’s knowledge is generally inferred from the nature 
of the act done.* There is, of course, nothing new in this doctrine 


would make, is, m effect, aran ee e ence will sufħce. 
This doctrine was rejected in Callow v. Trllstons (1900) .T. 411, and in 
Bénford V. Sims [1898] 2 Q.B. 641. 

5 Contrast the statement by Glanville Williams ın (1958) 16 M.L.R. 281, ın 
which he writes that, hitherto, Finglish courts have made little use of the 
conoépt of crimmal neglgence: ‘' A statute absolute m its terms 1s construed 
either as impliedly requiring mens roa (1.6., mtention or subjective recklossness), 
or else as not as ons any fault.... Courts have not taken the middle course 
of construing the statute as aimed ere neg” encs.’’ See, too, Hall, 
Genoral Principles of Oriminal Law, p. , and the same writer in & recent 
article ‘‘ Revision of Oriminel Law: Objectives and Methods ’'' (1954) 88 
Nebraska L R., pp. 8-15, at p. 6. 

© As befits a strong advocate of the doctrine of mens rea, Lord Goddard C.J., in 
Ferguson v. Weaving [1951] 1 KB. 814, 820, stressed the difference between 
an absolute prohibition and a prohibition ou permi or suffering, in 
which knowledge ıs necessary to constitute the offence. Failure to deed Were 
essential distinction, ıt 1s respectfull da rags leads Mr. J. W. ©. r 
in his new edition of Kenny, pp o and 42, to include within the class of 
erumes for which lability is absolute such offences as permitting drunkenness, 
knowingly permitting prostitutes to meet on licensed premises, and suffering 
gaming. 

T si Bowen L.J. in Angus v. Chfford [1891] 2 Ch. 449, at p. 471, and Glanville 

Uliams, Criminal Law, pp 7 3 osi a T.L B. at p. 288. 
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which is sometimes expressed in the time-honoured maxim that 
a man is taken to intend the natural consequences of his own con- 
duct.’ Its apphcation ih the realm of meng rea was well explained 
in Lee v. Taylor and Gill by Channell J. who said 1°: “‘ In all cages 
where it is necessary to prove anything which depends upon the 
state of a man’s mind, whether it is malice, whether it is intent, 
whether it is knowledge, whether it is suffering or conniving, which 
all depend upon what is in the man’s mind, in any of those cases 
the way in which it certainly may be and generally must be proved 
is by inferring it from other facts.”’ 

Opinion is divided as to whether the presumption expressed in 
the above maxim is one of law or fact,!" but this would seem to be 
of less importance than the realisation that the inference is not 
necessarily conclusive. Generally, it takes the prosecution only 
part of the way towards establishing the particular intent or know- 
ledge—failure on the part of the accused to provide any explanation 
of his conduct will, of course, provide the final push but if the 
defendant calls contrary evidence he may defeat the inference which 
would otherwise be drawn. Where the offence is one of absolute 
prohibition and mens rea, in the sense of foresight of consequences, 
is excluded, the mere intentional doing of the forbidden act is suffi 
cient to render the accused liable. Al that must be shown is that 
the actus reus, which in itself constitutes the offence, resulted from 
a voluntary act on the part of the prisoner, and in such cases it 
is obvious that the maxim has no application. 

Bearing in mind, then, the boundaries of the doctrine of natural 
consequences it is with surprise that we read the words of Lord 
Goddard C.J., in Reynolds v. G. H. Austin & Co., Ltd., that 
‘* except in cases where the statute creates an offence of knowingly 
doing an act the prosecution can establish a prima facie case merely 
by proving the act was done.” No authority was given for this so- 
called exception to the general rule and, assuming for the moment 
that the exception exists, it was ignored by the Lord Chief Justice 
himself in R. v. Cohen, decided only a few months earlier. That 
case, which provides a good illustration of the commonly accepted 
mode of proving actual knowledge, involved a charge of knowingly 


* For the recent discussion of this maxim, see R. v. Steans [1947] 1 K.B. at 
1004, 10086; Hosegood v. Hosegood (1950) 66 T.L.B. 785, ee p. 788; Kas- 
PE v. Kaslefsky [1951]: P. 88, ge 48; Sinnasa eng (1951) A.O. 
88, at p. 87, and note in 67 L.Q.R . 288; ‘Saye sale sa E.B. at 
p. 717, and Glanville Willams, Criminal Law, pp. MLT ona] 2 

10 (1912) 77 J.P. 66, at p. 89. 

11 Compare, for example, the views of Denning L.J. in Hosegood v. Hossgood 
(supra), at p. 788, and those of Lord Merriman P. in Simpson v. Simpson 
[1951] 1 All H.R. ‘at pp. 961-2. For some poe remarks on the application 
of this presumption, see the judgment of Jackson J. in Morissstie v. United 
States (1952) U.S. 246, at pp. 273-6 

13 [1951] 2 K.B. 185, at p. 145. 

13 [1951] 1 K.B. 505. 
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harbouring uncustomed goods contrary to the Customs Consolida- 
tion Act, 1876, s. 186. Indicating what has to be proved in order 
to establish a prima facie case, Lord Goddard said 1t: ‘* Apart 
from an intent to defraud . .. the offence consists in knowingly 
harbouring uncustomed goods. . To prove a conscious har- 
bouring it would usually be sueugh to show that the goods which 
were subject to duty were found in the possession of the accused. 
If they are found in his house, warehouse or other place under his 
control, that would establish a prima facie case that he knowingly 
harboured them, though, no doubt, he could rebut this by proving 
that he did not know of their presence, for instance, by showing 
that someone had dumped them there without his knowledge or 
privity.” How is one to reconcile the two opinions of Lord 
Goddard C.J. except to say that the above model direction to the 
jury must have slipped his memory in the later case? 

The same principle is seen operating in cases of receiving stolen 
goods in which guilty knowledge must be shown to exist at the 
time of receipt. In the ‘“‘ very hard-worked and very often mis 
understood ’?** case of R. v. Schama and Abramovitch, Lord 
Reading C.J. explained the position by saying 1°: ‘* Possession of 
property recently stolen, where no explanation is given, is evidence 
which can go to the jury that the prisoner received the property 
knowing it to have been stolen but . . . if the prisoner gives an 
explanation which raises a doubt in the minds of the jury whether 
or not he knew .. . he is entitled to be acquitted.” Despite the 
clarity of this passage, appeals against conviction for receiving on 
the ground of misdirection continue to be made successfully. In 
R. v. Garth,’’ and again in R. v. Aves,“ the Court of Criminal 
Appeal, not without a discernible taint of tartness provoked by the 
difficulty experienced by certain learned recorders in explaining 
the law correctly to’ juries, has had to re-enunciate the applcation 
of the principle laid down in Abramovitch’s Case. Events being 
of such an infinitely varied character, it is obviously difficult to 
Jay down in advance what constitutes suspicious circumstances, © 
but a good test, advanced by Kenny,’ of what would suffice to 
infer guilty knowledge was the offering of goods by an unlikely 
vendor for an unlikely price at an unlikely hour. Not content 
with the above presumption, the legislature has provided additional 
facilities which frequently assist the prosecution in proving guilty 


14 Ibid., ab pp. 506-7. ae ee 506, which reads 
‘A from an ettempt to defraud . 

15 [148] W.N. at p. 102. 

16 (1914) 11 Cr.App.R. 45, at p. 49. 

17 [1040] 1 All H.R. 778. 

18 [1050] 2 All E.R. 880. 

19 Outhnes of Criminal Law (16th ed. by J. W. C. Turner), p. 201. 
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knowledge,” but as these provisions are of limited application and 
sufficiently well known, they do not merit further attention. 


Connivance or Knowledge of the Second Degree 


For well-nigh a hundred years, it has been clear from the 
authorities that a person who deliberately shuts his eyes to an 
obvious means of knowledge has sufficient mens rea for an offence 
based on such words ag ‘* permitting,” “‘ allowing,”’’ “‘ suffering ” 
and *‘ knowingly.” This state of mind has generally been described 
as connivance or constructive knowledge, and approximates closely 
to the conception of recklessness. Disregarding the hackneyed 
term ‘‘ connivance,’? Devlin J. in. Roper v. Taylors Central 
Garages coined the new phrase ‘‘ knowledge of the second degree.” >! 
In the ensuing discussion, however, the term connivance will be 
used as best calculated to describe the second sort of knowledge 
which carries with it criminal] lability. 

So far as can be discovered, the case of R. v. Sleep ?* was the 
first occasion in which judicial approval ° was given to the notion 
that some lesser degree of knowledge than actual knowledge would 
suffice to establish mens rea. The accused in that case was charged 
with having been found in possession of naval stores marked with 
' the broad arrow,™% into which offence the court inserted the word 
‘ knowingly.” In two earlier cases, R. v. Wilmett* and R. v. 
Cohen,?* actual knowledge had been required but in R. v. Sleep, 
Willes J., delivering judgment quashing the conviction, said 7’: 
‘. .. the jury have not found that the prisoner either knew that 
the goods were government stores or wilfully shut his eyes to the 
fact.” This suggests that if evidence had been forthcoming showing 


20 Larceny Act, 1916, s. 49 (1). For a recent Ae ara of these provisions, see 
R. v. Dames [1958] 1 All E.R 841, where the O.C.A. ruled that where there 
are counts for stealing and receiving end the charge is substantially one of 
stealing, the statutory evidence under s. 48 (1) ought not to be given. 

21 [1951] 2 T.L R. at p. 288 

33 (1861) 30 L.J.M.O. 170. It ıs interesting to compare the following definition 
of ‘‘oonntving’’ put forward, a few years later, by Lord Westbury L.C in 
(pps v. Gipps and Hume (1864) TL HLO. 1, an action for divorce: ‘‘ The 
word ‘ conniving ’ 1s not to be Immited to the hteral m of wilfully 
to see, or affecting not to see or become aoquainted with, t which you know 
or believe 1s happening, or about to happen. It must include the case of a 
husband aoquiescing m, by wilfully abstaining from taking any steps to prevent, 
that adulterous intercourse which, from what passes before his eyes, he cannot 
but believe or reasonably suspect is likely to occur.” See, too, the definition 


advanced by Sir Cresswell Cresswell m G v. Glennie (1862) 82 L J.P.M. 
& A. 17, 20. 

13 Yet, a year earlier, the Orminal Lunatic lum Act, 1860, s. 12, made ıt an 
offence to permit any person therein co to escape through wilful neglect 


or connivance. 

24 An offence under the Hmbexzzlement of Public Stores Act, 1607 (9 Will. 8, 
o 41), s. 2 

-23 (1848) 8 Cox O.C. WBL 

a6 (1858) 8 Cox C.C. 41. 

27 (1861) 80 L.J.M.C. 170, at p. 174. 
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that the accused had wilfully shut his eyes to the marking on the 
stores the case might have been decided differently. 

Another fourteen years were to elapse before the lead given 
by Willes J. was followed.** In Bosley v. Davies,?* a hotel-keeper 
was charged under the Licensing Act, 1872, s. 17,°° with suffering 
gaming to be carried on in licensed premises. The card-players, 
who were in a private room, corroborated the licensee’s story that 
not only did they not have the cards of her but she was quite 
unaware of what was going on. To the licensee’s plea that, to 
support a conviction under section 17, actual knowledge must be 
shown, the Divisional Court, consisting of Cockburn C.J., Mellor 
and Quain JJ., answered that ‘“ actual knowledge in the sense 

of seeing or hearing by the party charged is not necessary, but 
there must be some circumstances from which it may be inferred 
that he. or his servants had connived at what was going on.’’* 
Time after time in subsequent cases it will be found that the know- 
ledge or connivance of a servant is attributed to his employer, the 
governing principle being that the doctrine of vicarious liability 
applies only in cases where the employer has delegated control and 
responsibility for the premises to the servant.*? 

The evolution in, criminal law of the doctrine of vicarious 
liability, which originated a little over a century ago, is outside 
the scope of the present article. However, in considering the 
development of connivance as a culpable state of mind it is neces- 
sary to turn to two cases, decided towards the end of the last 
century, in which the principle of vicarious liability is seen 
entangling itself around the application of connivance. The first 
of these cases is Redgate v. Haynes** which, though bearing a 
close resemblance to Bosley v. Davies in that the same offence 
was involved and the circumstances were similar, is distinguishable 
by the significant fact that the hall-porter, whose duty it was to 
attend upon customers, retired after closing-time to his own chair 
in a parlour beyond the bar, at the extreme end of the house. 
Not unnaturally, the justices drew the conclusion that the porter 
suspected what was going on and connived at it. The Divisional 
Court held that the evidence justified the conviction, Blackburn J. 
putting forward two alternative grounds upon which a licensee 


38 In Avards v. Danos (1862) 26 J.P 487, owing to the strong stand taken by 
Wightman J that there was not enough evidence to support a conviction for 
meson suffering gaming ’’ (Licensing Act, 1828, s. 18), Blackburn and 
Crompton JJ. (see p. 98), who seemed prepared to approve the principle of 
connivance, did not press their views and the conviction was quashed. 
2% (1875) L.R. 1 a -i 
30 Reenacted in T EA Gee 141 (1). Com- 
a eas ora ae Act, 1828 (9 Geo. 4, o. 61), s. 18, in 
which the words *' E suffers ” were used. 
31 Ibid., at p. 88. 
31 See Aken v. Whitehead Tri i 1 K.B. 211; Linnett v. Commr. o 
Pokoe [1946] K.B. 290, at ; Ferguson v. Weaving [1951] 1 aut 
at p. 821; Quality Dares Porky | Ltd. v. Pedley [1952] 1 K.B. 276, at p. 
33 (1876) L.E 1 QB. &. 
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might be held liable for suffering gaming.’ First, the learned judge 
said, if the licensee ‘‘ purposely abstained from ascertaining whether 
gaming was going on or not, in other words, connived at it” he 
commits the offence; and secondly, if the licensee goes to bed 
leaving a servant ‘‘in charge of the house ’’ who connived at the 
gaming, the licensee is also answerable for the conduct of such 
servant.’* Succinctly Lush J. agreed that ‘‘ it is not necessary that 
actual knowledge of the gaming should be proved. I think that 


. connivance on the part of the landlady or the person in charge 


would be quite sufficient.’’ ** 

A few years later, in Somerset v. Hart,** a differently constituted 

court appears at first sight to have gone awry in requiring proof of 
connivance on the part of the landlord himself in order to justify a 
conviction. Once again the charge was suffering gaming and this 
time it appeared that the servant, a potman, who took and 
delivered customers’ orders, knew that gaming was going on in a 
private room but took no steps to prevent it or to inform the 
licensee, who had no actual knowledge of the gaming. It was a 
market day, trade was brisk and the licensee was engaged in the bar 
attending to his customers. On the ground that the magistrates 
had acquitted the landlord of any connivance or wilful blindness 
the court affirmed their decision. The apparent departure from 
the principle enunciated in Redgate v. Haynes arose in the course 
of Lord Coleridge C.J.’s judgment when, after referring to the 
earlier cases, he declared °: “*. . . it appears to me, in all of them 
the judges say that there must be something from which connivance 
on the part of the licensed victualler may be inferred, at all events 
to necessitate a conviction. It is nowhere held im those. cases that 
he can be said to suffer gaming where what takes place is not 
within his knowledge, but merely within that of one of his servants, 
and there is no connivance on his part.’ With this view Cave J. 
concurred, but a quick glance back at the words of Cockburn C.J. 
in Bosley v. Davies, and of Lush J. in Redgate v. Haynes will 
indicate the discrepancy between the principles laid down in those 
cases and Lord Coleridge’s mterpretation of them in Somerset v. 
Hart. 

As was to be expected, when the opportunity presented itself 
in Bond v. Evans ** for reconsidering all the authorities on know- 
ledge and connivance, Manisty J., adverting to the case of Somerset 


Q 
38 (1888) 21 Q. B.D. 49. In the sixteenth edition of Kenny, Outlinss of Criminal 
87, Mr. J. Me 0. ere secrete tat iie cian 
of suffering gaming (he Pan ot ahili tab as permitting gaming, but this 
is of httle consequence) 1s one of absolute lability, Stephen J in rpn. 
Certainly Manisty J. expressed himself in favour of a construction, 
on the earlier cases, Bosley v. Davies (1875) and Redgate v. Haynes ee 
but, ın fact, ın both cases ether actual knowledge or connivance was conmdered 
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v. Hart, said that he could not reconcile the statements in Lord 
Coleridge’s judgment with the previous decisions, and added that 
in so far as that case militated against the other authorities he 
preferred to adhere to the earlier cases.** Stephen J., on the other 
hand, ignored the conflict of principle and preferred to explain the 
decision in Somerset v. Hart as resting on the absence of any dele- 
gation of authority to the potman who wag not, at the relevant 
time, in charge of the premises.*° So understood, the case is not in 
conflict with the previous authorities and the odd fact is that this 
distinction was appreciated by both Lord Coleridge C.J. and Cave J. 
in the course of the preliminary argument.‘! It is all the more 
unfortunate, therefore, that when delivering judgment in Somerset 
v. Hart the Lord Chief Justice should have allowed himself to be 
led astray from the proper principles. 

Leaving aside then the doctrine of vicarious lability, it will 
be seen that by the turn of the century the concept of connivance 
or wilful blindness had become firmly embedded in the minds of 
the judges as an alternative to actual knowledge. In Eliott v. 
Osborne,** where the appellant had been charged with cruelly ub 
treating and torturing a bullock by neglecting to loosen the head 
rope by which it had been tethered during its passage across the 
Atlantic, the conviction was quashed because the appellant neither 
knew nor ‘‘ wilfully abstained from knowing the condition of the 
bullock nor shut his eyes to the fact, which . . . would be sufficient 
evidence that he did know of the animal’s condition.’ The same 
result was forthcoming in Emary v. Nolloth, and in Conlon v. 
Muldowney,** both of which cases arose under the Intoxicating 
Liquors (Sale to Children) Act, 1901, s. 2, which prohibits a licensee 
from knowingly selling liquor to a child under fourteen years. In 
neither case was there any delegation of authority and, conse- 
quently, in the absence of ‘‘ any knowledge, actual or constructive, 
or any wilful connivance’’ by the licensee, the charge was not 
established. 

Despite this wealth of authority, and although satisfied that 
the licensee and his servants had ample opportunity of becoming 
aware that the public bar was used for betting purposes, the magis- 
trate in Lee v. Taylor and Gill * dismissed the information which 
charged the licensee with suffering gaming. Criticising this finding 


essential for a conviction. A careful study of Stephen J.’s judgment reveals 
that the passage cited m Kenny does not correctly represent nee judge’s view, 
which rightly mterpreted the earlier cases as deciding that “ the aan is 
not quite absolute, but w subject to this lmuitetion: that in Ge 

conviction someone must know of or connive at the gaming " 


40 Tbid., at p. 256. 

41 TER 12 2i D. 860, at p. 862 
43 (1891) 65 L.T. 878. 

43 SDE 3 K B. 264. 

44 [1904] 2 Ir.R. 498. 
45 (1919) 77 J.P. 66 
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Lord Alverstone C.J. declared ‘**: ‘*. . . the magistrate in dis- 
missing this case has not given effect to his finding that these 
people who ought to have known were shutting their eyes to what 
they ought to have known and were thereby conniving at what was 
going, on.’’ Proceeding Lord Alverstone thought that ‘ conni 
ving ” is really a better word than “‘ knowledge ”’ for the purpose 
of dealing with these cases, since whereas it is quite easy for a man 
to say he did not know, it is not so easy for him to say “I ought 
not to have known ” if there is evidence of frequent and regular 
acts in which he himself took part. Channell J. and Avory J. 
agreed that the case should be remitted to the magistrate with a 
direction to consider whether the licensee had connived at the 
betting, and that if he answered this deskon in | the affirmative the 
licensee should be convicted. 

Thereafter, up to the present day, no real doubt has been cast 
on the proposition that connivance is as culpable as actual know- 
ledge. We have already seen the diverse fashions in which this 
state of mind has been defined, ranging from the original expres- 
sion ‘‘ wilful shutting of the eyes” and its closest counterpart 
“wilful blindness,” to the less forceful but equally satisfactory — 
formulae “‘ purposely abstaining from ascertaining ” and ‘“ wilfully 
abstaining from knowing.” The remarkable facility of judges to 
formulate still more phrases defining the doctrine of connivance 
is exemplified in the case of Evans v. Del,“ The respondent 
in that case was charged under the Road Traffic Act, 1980, s. 72 
-(1) (10) with permitting a twenty-seater motor-coach to be used 
as an express carriage,“* otherwise than under a road service 
licence. It is permissible, under the Act, to use an ‘* express 
carriage ’’ without a licence but only on ‘a special occasion,” to 
fall within which proviso certain conditions have to be fulfilled 
including one which requires the journey to be made without 
previous advertisement to the public. The bus proprietor did not 
concern himself with the arrangements made by the organisers of 
the trip, and had no knowledge of a newspaper advertisement in 
which an announcement of the coach trip appeared. According 
to the traffic commissioners there was a duty on the proprietor to 
inquire whether there had been any Press advertisement, but Lord 
Hewart C.J. rightly explained the law when he declared +": ‘* It 
is said that, on those facts, the inference, not only may, but must, 
be drawn that the respondent deliberately refrained from making 
inquiries, the results of which he might not care to have. I think 
that is putting the matter too high.”’ 

This statement is in accord with the view expressed by Lord 
Goddard C.J. in R. v. Garth °° and in R. v. Cohen," and by Lord 


46 Ibtd., at p. 6B. 47 [1987] 1 All E.R. 849. 
48 Defined in s. 61 (1) (b). 49 Ibid., at p. 858. 
50 [1049] 1 Al E.E. at p. 774. 51 [1951] 1 K B. 505, at p. 507. 
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Reading C.J. in R. v. Abramovitch,* namely, that the conduct 
of the accused in such cases, where knowledge is an essential 
ingredient of the offence, constitutes prima facie evidence only upon 
which a jury is entitled, but not bound, to find a verdict of guilty. 
Earlier in Evans v. Dell, Lord Hewart C.J. had laid down that, 
as a guiding rule, ‘‘in circumstances in which the owner of the 
vehicle is put upon inquiry, if he refrains from making the inquiry 
, . . the fair inference may be that he permitted the offence to be 
committed.” 5€ Insomuch as the other members of the court were 
agreed, as Goddard C.J. put it,** that there was nothing “ which 
suggests either that he did know or that he shut his eyes to the 
obvious ” the appeal against dismissal of the information was 
disallowed. 

In several recent cases it will be found that the tests propounded 
by Lord Hewart C.J. and Goddard J. in Evans v. Dell have gained 
favour, and have been used repeatedly to describe this second 
degree of knowledge. Thus, in Roper v. Taylor's Central Garages, 
' which arose under the same section of the Road Traffic Act, 1980, 
Devlin J. in defining what he described as ‘‘knowledge of the 
second degree ” adopted the phrase “ deliberately refraining from 
making inquiries the results of which he might not care to have.” 
This definition was also used by McNair J. in Taylor v. Kenyon” 
in which case Lord Goddard C.J. introduced a slight but signifies c 
variation by omitting the word “‘ deliberately ° and deeming it 
sufficient if a man “‘ refrains from getting information which he did 
not want to get? As to the vivid expression “‘ shutting his eyes 
to the obvious ” it is only necessary to refer to the suggested model 
direction to the jury in R. v. Cohen,®* repeated recently in Sayce 
v. Coupe.*" 

Earlier in this article it was suggested that a close affinity exists 
between connivance and that state of mind known as recklessness. 
The latter, which has been judicially defined as “‘ an attitude of 
mental indifference to obvious risks,’’** envisages the mind of a 
person who actually foresees the consequences of his conduct and, 


53 (1914) 11 ae at p. 49. 

53 [1987] 1 All B.B. at p. 858. 

54 Ibd., at ET 

s5 [1989] 2 E.R. 726. See a note on this case ın (1958) 16 M.L.R. 292. 

56 addition to providing a further example of the use of this particular 
to describe connivance, Lord Goddard's judgment in Cohen provides authority 
for the proposition that the doctrine of connivance extends into the field of 
fraudulent offences (see [1951] 1 K.B. at 508) Cf. the position in aril 
actions for fraud or deceit as stated by Lord Herschell in Derry v. Pesk (1889) 
14 .Cas. 887, at p. 874. 

57 [1052] 2 All E R. 715, at p. 717. 

58 Hive J. m Hudston v. Viney [1921] 1 Ch. 98, at p. 104 See, too, Austin, 
Jurisprudence, 8rd ed., Vol. 1, pp. 440-2, and the hi Report of H.M.'s Com- 
missioners of Criminal Law , pp. 256. The imecreasing adoption of 
recklessness as in criminal liab is exemplified b ihe oense created 
in the Iron and Steel Act, 1949 (12, 18 & 14 Geo. 6, c. 72), s. 64; the 
and Nickmg of Horses Act, 1949 (12 & 18 Geo. 6, c. 70), s. 2 (8) (b) an 
4. 2 (4); and the Diseases of Animals Act, 1950 (14 Geo. 6, c. 86), s. 7 (1). 
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though not seeking those consequences, deliberately takes the risk 
of their happening. Aptly described as an ‘‘ I don’t care ” attitude, 
recklessness has hitherto been considered principally in relation 
to murder ** and manslaughter °° in both of which the doctrine 
of constructive mens rea has become firmly established. Take 
whichever definition of connivance you please—in particular, the 
wilful shutting of the eyes to obvious means of knowledge—and 
the close relationship which exists between the two concepts 
becomes immediately evident. 

Yet, surprisingly, throughout the cases discussed above no 
single reference to the term “‘ recklessness ’? can be found. Indeed, 
it is possible to find only one instance in which the similarity of 
mind characterising both recklessness and connivance appears to 
have been grasped or, at least, to have been judicially expressed. 
That occasion arose in the recent civil case of McLeod v. 
Buchanan ** in which, construing the word “‘ permits ’’ which forms 
the basis of the penal section 85 (1) of the Road Traffic Act, 1980, 
Lord Wright stated ‘**: ‘*In order to give permission, it is not 
necessary to show knowledge of similar user in the past, or actual 
notice that the vehicle might be, or was likely to be, so used, or 
that the accused was guilty of a reckless disregard of the prob- 
abilities of the case, or a wilful closing of his eyes.” It so happens 
that in that case Lord Wright went on to express the view that 
negligence is sufficient to establish liability under section 85, and 
It will be necessary to consider that opinion later in the light of the 


5° Thus, Teveriheless, gully of murders soo H. Y. Lemley (OID 2 C y harm 
he as, neverth e E seo R. v. Lumley (1911) 22 Cox 685, 
the jury in the recent cases of R. v. Whybrow (1951) 35 
Ge App. Ta R. v. Blow (163) The Tma, February 7, and R. v. Craig 
ee onilo (1902) The Times, December 12. The bams of this prmciple, 1% 
suapestell ig shee the the accused, by his intention to occasion grave personal 
piad nm (ae exhibita recklessness as to the foreseen possibility of sai B80 
Russell on Crime, 10th ed , Vol 1, p. 548, n. 69a. 
t0 Despite trenchant oriticiam (see, 6.g., Turner, Modern A to Cremenal 
Law, pp. 200-11, Dean (1987) 58 L. -B. 880, and Glanville iliams, Criminal 
Law, pp. 49-51), Lane eta continues to define recklessness as a “high 


degree of Andrews v. D. P. P. (1987) 
cee: a (1042) 40) 8 Cr App 181; The People v. Dunlea 


cia) .R. 95; and more ae in connection with the Prevention of Frau 
(Investments) Act, 1980, s. 1), Donovan J. m E. v. Russell [1958] 1 
W.L.R. 77, at p. 80. Of. Lord dard O.J. in Pentecost v. London District 
Audstor [1951] 2 K.B. 759. Whereas criticuum is directed against the recog- 
nition of negligence as a stats of mind meaning blameful madvertance, 1+ seams 
olear that judicial mterpretation 1s directed to the oondwst of the accused from 
which the necesssry foresight ae co ences, essential to the concept of reck- 
lessness, is more readily sessum e forming of this assumption proceeds 

circumstances 


readier will the assumption be reached thet he must have foreseen the Tesults 
of his conduct. The necessity in such cases, it is suggested, is to 
between the conduct—sometimes loosely termed objective recklessness—which 
goes to prove the matter ın issue, and the matter in issus itself, which is the 
particular state of mind described as subjective recklessness. 

$1 [1040] 2 AU B.R 179. 

«2 Ibid , at p. 187. 
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other suthorities on the topic. But the passage quoted remains a 
strangely isolated instance where the two states of minds were 
brought into harmony. 

Judges are not alone in failing to grasp the synonymous nature 
of connivance and recklessness. Thus, successive editions of 
Kenny’s Outlines of Criminal Law * have contained the statement, 
in relation to guilty knowledge in charges of receiving, that 
“ negligence, or even recklessness, in not realising their having 
been stolen will not create guilt: he must have shut his eyes 
wilfully to facts which ordinary men would realise clearly.” The 
concept involved in the latter part of this statement is, of course, 
connivance which, as Lord Wright recognised, is indistinguishable 
from recklessness. Insomuch as the authorities clearly indicate 
that connivance is a culpable state of mind in statutory offences 
involving guilty knowledge, it is difficult to understand why 
recklessness is excluded in cases of receiving stolen goods. 

Yet such was the ruling of the Court of Criminal Appeal in 
R. v. Harvard,“ which case is cited in Kenny as authority for 
the proposition quoted above. Delivering the short judgment of 
the court, consisting of Darling J., Bray J. and himself, Ridley J. 
declared“ : “. . . it is not sufficient to say that if a man is 
reckless and does not care he is just as guilty as if he received the 
property, knowing at the time that there was something wrong 
with it.’? ‘* The proper direction,” according to the court, ‘* is that 
the jury must take into consideration all the circumstances in 
which the goods were received, and must say if the appellant, at the 
time when he received the goods, knew that they had been stolen.” 
In assessing the correctness of this ruling it is necessary to 
distinguish carefully between the method of proof, whereby guilty 
knowledge is usually deduced from the surrounding circumstances, 
and the matter to be proved which, it will be observed, the court 
said is actual knowledge that the goods had been stolen. According 
to the decision in R. v. Harvard, belief that the goods may or may 
not have been stolen coupled with indifference as to the true 
position is not enough. But is this not the interpretation to be 
placed upon the earlier direction in R. v. White,** not apparently 
cited in Harvard, in which Bramwell B. had said to the jury it is 
sufficient ‘‘ if you think the circumstances were such, accompanying 
the transaction, as to make the prisoner believe that it had been 
stolen.’ The headnote to that case, it is suggested, accurately 
embodies the true principle which ordains that belief without actual 
knowledge is sufficient to establish guilt, provided, of course, that 
the accused refuses to pay heed to that belief and proceeds to 
receive the stolen goods. Such was’ the interpretation placed on 


#3 Bee 15th ed, p. 202, n. 4, and 16th edition by Turner, p. 291, n. 7. 
#4 (1914) 11 Cr.App.R. 2. l 

6s Ibid, at p 8. 

es (1859) 1 F & F. 665. 
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R. v. White by Kenny, who did so in terms appropriate to 
connivance. Whether the state of mind is described as connivance 
or recklessness, it is submitted that this principle should be adopted 
in charges of receiving, thus bringing such cases into line with the 
other authorities examined above.*’ 


Negligence 


Negligence, in the sense of blameful inadvertence, occupies a 
major role in the field of tortious liability where the principal accent 
is on compensation. Not unexpectedly, when consideration is 
given to the role of negligence in criminal law the immediate 
reaction is usually one of violent antipathy, the view being widely 
held that liability arising out of negligence is incompatible with 
the deterrent nature of criminal punishment.** Furthermore, 
views continue to differ as to whether inadvertence can properly be 
designated a form of mens rea. Where the phrase mens rea is used 
to denote a state of mind it is possible to argue that the only state 
of mind which is pertinent is the positive form known as advertence, 
i.c., realisation or foresight of consequences, in which event the 
ambit of mens rea is restricted to intention and subjective reckless- 
ness. Conversely, it is possible to argue that although inadvertence 
involves the negative form of absence of realisation or foresight 
of consequences, it, too, can justifiably be termed a state of mind 
and, therefore, as forming, in certain conditions, part of the doctrine 
of mens rea. So far as the particular field of criminal liability being 
discussed in this article is concerned, the present writer is of the 
opinion that negligence may properly be designated as mens rea. 
To those who would deny the validity of this conclusion it may 
come as a surprise to realise that there exists a wide range of judicial 
dicta in which the view is expressed that if a statutory offence is 
based upon proof of knowledge such crime can be committed 
negligently, a conclusion denied by Devlin J. in Roper v. Taylor’s 
Central Garages." Speaking of the states of mind relevant in 
statutory offences involving guilty knowledge, Devlin J. stressed 
the vast distinction between connivance, or, as he described it, 
knowledge of the second degree, and the state of mind encompassed 


¢7 Tt is worth no that Turner a 16th ed., 287) adopts the suggestion, 
made by Kenny, t m ob by false Sunes récklessness is sufficient 
to establish knowledge of the falsity of the pretence. On the other hand, 
Glanville Wuliams, Criminal Law, considers that the two sia te connivance 
and recklessness, are able, the former being merely Case 
of reckleasness’’ (p 659). rding to the learned author es 197), before the 
doctrine of connivance, 4.8., wilful blindness, applies there must be realisation 
that the fact in question is probable, whereas reckleasness ıt is sufficient to 
prove realisation that the fact ın question is possible (of 58). This, ıt ıs 
suggested, places the standard of recklessneas at too low a level. 

See Jerome Hall, Principles of Criminal Law, 215-25, 285-9, 244-6, Turner, 
Modern Approach to Unmenal Law, pp Hn, and Glanvılle Williams, 
Cnmanal Law, pp. 88, 99. 

ee [1951] 2 TL.R atp 29. 
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~ by the words “ought to have known,” which he defined as 


‘“ neglecting to make such inquiries as a reasonable and prudent ' 


person would make.” According to Devlin J. ‘‘ the case of shutting 
the eyes is actual knowledge in the eyes of the law, the case of 
merely neglecting to make inquiries is not knowledge at all—it 
comes within the legal conception of constructive knowledge, a 
conception which, generally speaking, has no place in the criminal 
law.’ 7° 

However, evidence is available as early as 1862 "’ that negligence 
would be deemed sufficient in a statutory offence dependent on 
proof of knowledge of the forbidden act or default. In Croasdil v. 
Ratcliffe,"* the court was concerned with section 72 of the Highways 
Act, 1885, which makes it an offence, tnter alia, for any person to 
suffer filth or other noxious substances to flow into the highway. 
Interpreting this offence, and comparing it with the offence (under 
the same section) of wilfully obstructing the highway, Crompton J. 
declared " : “ The section applies to cases of persons who are guilty 
of negligence in suffering . . . filth to run on to the highway.” 
With this opinion Wightman J. agreed. Equally categorical was 
the opinion of Cockburn C.J. in Bosley v. Davies," when he 
declared, in the course of the preliminary argument : ‘‘ A man may 
be said to ‘ suffer’ a thing to be done if it is done through his 
negligence.” ™ Notwithstanding this opinion, ‘however, the short 
judgment of the court contains no reference to negligence, the case 
being returned to the justices with an intimation that actual 
knowledge or connivance was necessary. In adding that ‘‘ construc- 
tive knowledge will supply the place of actual knowledge,” ™ it is 
fairly obvious that the court was using constructive knowledge as 
descriptive of connivance, but we shall see, in later cases, that the 
expression has been used occasionally to cover negligence. 

Indications are that judges of the late nineteenth century were 
far from clear as to the exact boundaries of connivance and negli- 
gence. This confusion becomes apparent on reading the case of 
Crabtree v. Hole," in which the familiar offence of suffering 
gaming was once more involved. Referring to section 17 of the 
Licensing Act, 1872, Cockburn C.J. said’: ‘‘The duty imposed 
by the enactment is to take reasonable cáre that gaming is not 
suffered on the licensed premises,” and earlier, the same judge 
epitomised the position by saying that the licensee ‘‘ must show 


70 Loo. ost 

71 Rather nebulous dicta to the same effect were expressed in Hearns v. Garton 
(1859) 28 L J M.C. 216, at p. 219. 

T3 (1862) 4 L.T (x B.) 884. 

73 Loc. où. 

T4 (1875) L.R. 1 QB. 84. 

75 Ibid., at p. 87 

76 (1879) 48 J P. 799. 

tT Loe. ent. 
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reasonable diligence.” This definition of the licensee’s duty con- 
forms with Cockburn C.J.’s previous statement in Bosley v. Davies 
that a publican “‘ suffers’? gaming if it is done through his 
negligence. The other member of the court, Lush J., agreed with 
the Chief Justice, adding that he could see no distinction between 
the case before him and Redgate v. Haynes,™ in which Lush J. 
had participated with Blackburn J. Yet, in that earlier case, it 
had been held that actual knowledge or connivance—in the sense 
of purposely abstaining from ascertaining whether gaming was going 
on or not—was necessary. This blurring of the distinction between 
the two degrees of knowledge is not very helpful, but it does not 
prevent the growing feeling that a licensee is equally liable for 
suffering gaming if his conduct amounts to either connivance or 
negligence. In subsequent cases, like Somerset v. Hart’ and 
Bond v. Evans,*° there is a reversion to the “‘ actual knowledge or 
connivance ° test, but it is noticeable that Manisty J., in Bond 
v. Evans refers,*’ without dissent, to the observation of Cockburn 
C.J. in Bosley v. Davies. 

An analogous offence to ‘‘ nifern > gaming, in the sense that 
mens rea in the form of “‘ allowing ” is necessary, is that created 
by the Highways Act; 1885, section 85 of which provides that any 
surveyor who allows a heap of stones to remain on the highway 
at night to the danger of passers-by shall be guilty of an offence. 
The question whether negligence is sufficient to establish liability 
for this offence arose in Hardcastle v. Bielby,"* in which it appeared 
that the chips had been laid on the roadway by a carter, but the 
surveyor himself knew nothing about the heap of stones. Referring 
to the word “ allows,” Collins J. said it ‘‘ seems to admit the 
consideration whether or not the offence can be committed where 
negligence on the part of the surveyor has been proved, although 
he may not have been proved to have any personal knowledge that 
the acts which have caused the injury have taken place.” * 
Tantalisingly, the learned judge left the matter there, it being 
unnecessary, he said, actually to decide the question as there was 
no evidence of negligence on the part of the surveyor. Had 
Collins J. been forced to give his answer it is likely that he would 
have referred to the wording of section 85 which, in laying down 
the conditions of liability, adds ‘‘ ... all due and reasonable 
precautions not having been taken by the said surveyor to guard 
against the same.” This clause, strongly indicative that the offence 
can be committed negligently, is one of the earliest examples of a 
proviso—sometimes in a positive, sometimes in a negative, form— 


Ts (1876) L.R. 1 Q.B 89. 
7® (1884) 19 Q B.D. 880. 

so (1888) 21 Q.B.D. 249. 
#1 Ibid., at p. 258. 

+2 [1892] 1 Q B. 70. 

s3 Ibid., at p. 712. 
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which occasionally has been inserted in the definition of statutary 
offences based on the epithets “‘ knowingly ” “‘ permitting ” and 
íí suffering.”’ e4 

It will have been noticed that as frequently as not the legislature 
and the courts appear to be concerned with negligence as a state 
of conduct, and it may be suggested that this bears no relation to 
negligence as a state of mind, in the sense of inadvertence. 
Certainly it is difficult to trace any consistency in the manner in 
which the legislature, in creating new offences, and the judges, in 
interpreting such offences, sometimes rely on negligence as a state 
of mind and sometimes as a state of conduct. The correct approach 
it is suggested, is-this : Where the offence makes no reference to any 
requirement of knowledge, but seeks to punish carelessness or 
negligence, then it is with negligent conduct alone that the court 
is concerned. Where, however, the offence is based on words like 
t6 permitting,” 66 suffering,” (ES allowing 29 or 66 causing,’ which 
indicate the necessity for guilty knowledge, the courts are prepared 
to attribute such knowledge to the accused if his conduct, in all the 
circumstances, indicates that he ought to have known. The differ- 
ence between connivance and negligence in this respect is that where 
negligence is accepted as culpable then the court recognises a lower 
standard of conduct as manifesting the requisite guilty knowledge. 

Additional evidence of the culpability of negligence is forth- 
coming in the person of Mathew J. who, in Somerset v. Wade,” 
summed up the posiliou by saying **’: “It comes to this, that a 
licensed person cannot be convicted of suffering gaming in the 
absence of knowledge, or connivance, or carelessness on his part.” 
Effect to this dogma was given by Grantham and Collins JJ., in 
Worth v. Brown," a case of permitting drunkenness on licensed 
premises.** in which the police had found a man sitting on a seat 


H See the Protection of Animals Act, 1911 (1 & 2 Geo. 5, o. 27), s. 1 (2); the 
Rivers (Prevention of Pollution) Aot, 1951 (14 & 15 Geo 6, o. 64), s. 2 (8) (b), 
and the Food and Drugs Act, 1950 (14 Geo. 6, c. 35), s. 8 (2): Comparison may 
be made with similar provisions in offences of absolute lability, 6.g , Merchan- 

` dise Marks Act, 1887 & 51 Vict. c. 28), s. 2 (2) (a); Fertilisers and F 
Btuffs Act, 1026 (16 & 17 Geo. 5, c 45), s. 7 (1); Vehicles (Hxcise) Aot, 194 


. 6, c. 86), s. 78 (2) and s. 88. Such an escape route ıs also frequently 
inserted in statutory offences where ıt is sought to make an employer or prm- 
apa) vicariously liable, examples of which are to be found in the ck Amdt. 
Act, 1887 (50 & 51 Vict. c. 18), s 12; Betting and Loans (Infants) Act, 1902 
(55 & 386 Vict. c 4), a. a ae Act, 1912 (2 & 8 Geo. 5, c. 8), 8. A 
and (8); Factories Act, 1001 (1 Edw. 7, o. 22), ss. 140, 141, Sale of F 
(Weights and Measures) Act, 1926 (16 & 17 Geo 5, o. 68), s. 12 (5); and the 
Food and Drugs Act, 1988 (1 & 2 Geo. 6, c. 58), s. 88 (1). : 

3s [1804] 1 QB. 674. 

se Ibid , at p. 576. 

#7 (1896) 40 BJ. 615 Of. Greenwood v. Backhouse (1902) 66 J.P. 519, in which 

_ a ‘suspicious amount of ignorance’’ was held not to amount to guilty know- 
ledge in a case of causing oruelty under the Prevention of Cruelty to Animals 
Act, 1849 (12 & 18 Vict. o 92) 

s3 Tucensing Act, 1872, s 17, re-enacted in the Licensing Act, 1958, s. 188 (1). 
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asleep, in full sight of the bar, very drunk. The barmaid, who was 
in charge at the time, said that she had no knowledge that a 
drunken person was on the premises, but the court being of opinion 
that she must have been aware of the man’s condition, remitted 
the case with directions to convict. 

So far we have been concerned with offences dealing with the 
“ suffering,” ‘‘allowing’’ or ‘* permitting” of criminal acts. 
Another epithet which has been consistently interpreted as requiring 
proof of guilty knowledge is the word ‘“‘ causing,” * and it is 
interesting to compare the views expressed in R. v. Chatney °° and 
Moses v. Midland Ry.” on the application of negligence in offences 
based on this expression. In R. v. Chainey, a father was charged 
with causing the unlawful carnal knowledge of his daughter under 
sixteen, contrary to the Children Act, 1908, s. 17,°* which enacts 
that any person, having custody of a girl under age, who knowingly 
allows her to consort with any prostitute, shall be deemed to have 
caused the unlawful carnal knowledge. Quashing the conviction, 
which was based on the jury’s finding of criminal neglect, Isaacs 
C.J. declared that ‘‘ negligence is not an offence under the enact- 
ment in question. The offence is causing or encouraging, and the 
evidence must at least amount to knowingly allowing. To allow 
knowingly would seem to include negligence, but negligence does not 
amount to conscious permission.” °? No discussion of any cases 
appears to have taken place, and it is worth noting that the Chief 
Justice confined his remarks expressly to the statute under 
consideration. 

An offence of quite a different character was involved in Moses v. 
Midland Ry., in which the defendants were charged under the 
Salmon Fishery Act, 1861, s. 5, with ‘‘ causing or knowingly 
permitting any substance to flow into any waters with the result 
that fish are poisoned or killed.” Owing to a defect in a tank 
wagon which was travelling on the defendants’ railway, creosote 
leaked through the permanent way into a river containing salmon, 
killing some of the fish. The court dismissed the appeal against 
acquittal on the ground that the creosote had escaped without the 
knowledge of the railway company or their servants, and that no 
exercise of reasonable care on their part could have prevented it. 
The underlying principle, according to Avory J., was that “a person 
cannot be said to cause liquid to flow when he is ignorant that it is 
flowing and could not by the exercise of reasonable care have 


39 Reference may be made i Harnson v. Leaper (1862) 5 LT. 640 (m which 
Fitzjames Stephen appears in ae reports in the unusuel role of counsel); 
Small v. Warr (1882 Bea) 47 J.P. Hordsastle v. Brelby [1892] 1 Q.B. 709; 
Reynolds v. G. H Austin & Ta Lid [1951] 2 K.B. 185; Rushton v. 
Marten [1952] W N. 258 and Shave v. Rosner [1954], 2 W.L.B. 1087. 

90 [1914] 1 K.B 187. 

91 (1915) 84 L J.K.B. 2181. 

®2 Re-enacted in the Children and Young. Persons Act, pee 5, c. 12), s 2. 

*3 Ibid , at p. 148. 
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prevented it.” * From this it may fairly be deduced that had the 
company not taken reasonable precautions to discover the escape 
and thus be in a position to prevent the creosote flowing into the 
river, they would have been held liable on the ground of negligence. 
How to reconcile these conflicting views on the application of 
negligence is a difficult task. Limiting the opinions expressed to 
the respective offences is, of course, one way of disposing of the 
difficulty. On the other hand, there is no denying the fact that 
both defendants were charged with criminal offences arising out of - 
the same formula of causing forbidden acts. The true explanation 
to the wider lability outlined in Moses v. Midland Ry., it is 
sug , lies in the nature of the offence involved which, as 
urn C.J. once said of suffering gaming, is ‘f on the confines 
betw| œn a civil and criminal offence.” * In the offence of causing 
the y -wful carnal knowledge of a girl under ‘sixteen or, to take 
an ‘example with which we have been concerned, receiving 
stolen bods, the mens rea or guilty knowledge is more akin to the 
old m a conscientia or evil design, and carries with it more severe 
punis. ent than in the case of offences like permitting drunken- 
ness, .affering gaming, or knowingly permitting pollution of rivers 
which do not embody the same degree of moral blameworthineas. 
Hence, whereas in the case of the former crimes, actual knowledge 
or connivance is required, in offences bent on maintaining a certain 
standard of behaviour for the protection of the public and based 
upon an objective criterion, negligence is moro readily accepted. 
Another compendious expression sometimes used to describe 
negligence is the phrase ‘‘ ought to have known ’’ ** which, probably 
gleaned from the realm of tortious negligence, appears to have come 
to the fore during the last twenty years. It was adopted by 
Avory J. in Goldsmith v. Deakin,” when considering the offence of 
permitting a motor-vehicle to be used as an express carriage without 
the requisite licence. In a passage which was subsequently cited 
with approval by Lord Hewart C.J. in Newell v. Cross and Cook,” 
and again in Evans v. Del," Avory J. stated 1: “... if a person 
hires out a vehicle in circumstances which he ought to know that 
it probably will be or may be used as a stage carriage, and puts 


= Ibid., at p. 2184. Avory J. apparently saw nothing incongruous ın stating, 
earlier: ‘' It appears to me to be one of those cases in which it is not necessary 
to prove mens rea. There 1s an absolute prohibition... .” 
sd sty 48 J.P. at p. 799. 
*6 Cf. ite use in Les v. Taylor end Gill (supra), m which Lord Alverstone C.J. 
connivance 


TEE aa hrass with . 
a7 150 L.T 187. r. ce ea Co-op. Sooy. V. Bennie, 1987 J.C. 17 (Be.). 
88 (1986) 62 T.L R. 489, at p. 491. 

°° [1087] 1 All E R. at p. : 

1 150 L.T. at p. 158. Referring to this passage, Glanville Wiliams, Criminal 
Law, p. 180, n. 15, accepts the possibility that ıt ht be understood as 
meaning that negligence m not finding out the pro use of the vehicle is 
enough, but submits that this would be too stringent a rule. The learned author 
adds that ‘' what is or should be required is not madvertent negligence but a 
conscious adversion to the risk.” 
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his servant in charge of that vehicle to use it in any way in which 
the hirer may choose to direct the servant to use it, then he is, 
within the meaning of this statute, permitting it to be used—without 
the appropriate licence.’? Although Avory J. was content to rest 
liability, at its minimum, on negligence it is evident that Lawrence 
J., the other member of the court, had different ideas, his view 
being that, in the absence of actual knowledge, it was necessary to 
establish recklessness. How otherwise is the passage to be explained 
in which Lawrence J. said?: “... although the respondent may 
not have known affirmatively the way in which the vehicle was 
being used, if in fact he allowed it to be used and did not care 
whether it was used in contravention of the statute or not, he did, in 
my view, permit the use.” A further example of the reliance on 
negligence as involving liability for the same offence is afforded by ' 
the recent case of Browning v. J. W. H. Watson, Lid., in which 
two persons in the employ of the Ministry of Transport insinuated 
themselves among the members of a private club and travelled on 
the respondent’s coach to and from a football match. Holding the 
coach proprietor Hable, Lord Goddard C.J. said*: ‘*... although 
[the respondent] did not know that persons who were not members 
of the club got in the coach, that was because he did not inquire 
or take any precaution to see that only members were admitted. ... 
Of course, this was not a wilful violation, but it is clear that the 
respondent should have taken some precaution.” There was no 
suggestion of connivance and it is suggested that the Lord Chief 
Justice’s language bears all the signs of referring to negligence on 
the part of the coach proprietor. 

With the natural antipathy which exists against introducing 
negligence into criminal liability, it is only to be expected that now 
and again certain of the more conventionally minded judges and 
writers affirm the principle that intention or recklessness, actual 
knowledge or connivance, present the very limits of criminal 
responsibility. It is, of course, true that the phrase “ought to 
know ” is capable of different shades of meaning, and it may be 
questioned whether Avory J. had in mind conduct amounting to 
mere negligence. In cases subsequent to Goldsmith v. Deakin, 
which deal with the same offence, Lord Hewart C.J. is seen repeat- 
ing the test laid down by Avory J., but it is noticeable that m 
Evans v. Dell Goddard J. used the phrase ‘* shutting his eyes to 
the obvious ’’ as bearing the hallmark of liability.’ 

This view, that nothing less than recklessness or connivance will 
suffice, would appear to have been rejected by Lord Wright in 


2 Ibid., at p. 150. 

s3 [1958] 2 All B.R. 775; [1958] 1 W.L.R 1172 
4 Ibid., at p. 778. 

5 [1087] 1 All H.R. at p. 854. 
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McLeod v. Buchanan.‘ That was a case, it will be recalled, in 
which the House of Lords was required to consider section 85 (1) 
of the Road Traffic Act, 1980, which makes it a criminal offence 
to permit another person to use a motor-vehicle on a road without 
there being in force a policy of msurance covering third-party risks. 
“In order to prove permission,” said Lord Wright, ‘‘it is not 
necessary to show actual notice . .. or that the accused was guilty 
of a reckless disregard of the probabilities of the case, or a wilfyl 
closing of the eyes.” Instead, ‘‘ the practical way of stating the 
crucial question °? was to ask the question, “‘ Did the defendant 
know or ought he to have known that the van was being or was 
likely to be used by his brother for his own private purposes? ”' 
If the answer is in the affirmative, a case of permission is made out. 
The same test was applied by Lord Russell of Killowen,* and, it is 
submitted, is manifestly a test based on negligence.’ 

It is in the hght of the considerable body of judicial dicta 
discussed above that the soundness of Devlin J.’s analysis in 
Roper v. Taylor’s Central Garages may be judged. At the outset 
of this article it was suggested that the learned judge’s conclusions 
should be treated with considerable.reserve, based as they were on 
apparent absence of any citation or discussion of the relevant cases. 
Now that an exhaustive study has been carried out it becomes 
clear that Devlin J.’s exclusion of negligence from this particular 
expanse of criminal lability, though deriving sporadic support, is in 
direct conflict with the majority of dicta dealing with offences of 
the very kind referred to by Devlin J., in which negligence has been 
stated to be a culpable state of mind.’ However, in conclusion, 
it is necessary to emphasise that this rule, in so far as it may be said 


* [1940] 2 All E.R. 170. Who can commit the offence under s. 85 (1) was con- 
aidered in Lloyd v. Singleton [1958] 1 All E.R. 291, in which the Divisional 
Court referred to Maak iana .J.’'s view, expressed in Goodbarns v. Buck 
p 1 K.B. T1, that only the owner of the vehicle could be charged, as 

ving been made per inouricm. 

T Ibid., at p. 187. 

8 Ibid., at p. 185. 

® Having regard to his views on the test propounded by Avory J. in Goldsmith 
v. Deakin (see note 1, spra), it is not i to note that Glanville 
Williams, Ormin Law, p. 41, refuses to accept ford Wright's dictum as 
correctly stating the present position in relation to neghgence in statutory 
offences. s 

19 Referring to Devlin J.'s analysis in Roper, Jerome Hall in (1954) 88 Nebraska 
ee ee eee ee ent of madvertent adults is a sorry 
business, 16 has no place in modern criminal liability." At the same 
time Hall maintains that whatever views one takes regarding the utility 
of offences of absolute manne fe i¢ is everywhere recognised that the law of 
strict liability 1s not crmnal Jaw '’ A more realistic approach is to recognise 
the existence of this increasing field of crımınal liability and to face up to 
the considerable gap which exists between, on the one d, lability based 
upon actual knowledge or connivance and, on the other hand, absolute 
prohibition. Is it better for the legislature and the courts to be left with 
the task of making up ther minds between these two exclusive forms of 
hebility? Or ıs it ferable, as by the present writer, to put 
fo as another alternative to absolute prohibition, an intermediate theory 
of lisbility based upon blameful inadvertence ? 
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to exist, does not extend to all statutory crimes in which mens rea 
is required. The sufficiency of negligence as mens rea would appear 
to be limited to that special class of offences, based on ‘* permit- 
ting,” *‘ suffering ’’ and other similar expressions, in which the 
degree of moral blameworthiness is of a lesser character than that 
involved in offences such as receiving goods knowing them to be 
stolen, whose qualities are more emphatically criminal. So far as 
actual knowledge and connivance are concerned, on the other hand, 
it 1s submitted that no such dividing line exists, all statutory 
offences involving guilty knowledge being treated alike in this 
respect. 
J. Lu. J. Enwanrps.* 


* Reader in Law at The Queen's University of Belfast. 


JURY DISCRETION IN MURDER TRIALS 


“Nothing is more true of my profession than that the most eminent 

among them, for one hundred years, have testified with complete confi- 

dence that something is impossible which, once it 1s introduced, is found 

to be very easy of administration. The history of legal procedure is the 

history of rejection of reasonable and civilised standerds in the 

administration of law by most eminent judges and leading practitioners.” 
The Honourable Mr. Justice Frankfurter, of the United States 
Supreme Court, giving evidence before the Royal Commission on 
Capital Punishment, July 21, 1950. Minutes of Evidence, 26th Day, 
p. 582. 


Tue object of this article is to attempt a careful examination of the 
most controversial proposal made by the Royal Commission on 
Capital Punishment, viz., the proposal to entrust to the jury after 
a conviction in capital cases discretion to decide whether there are 
any extenuating circumstances which make it undesirable that the 
capital.penalty should be imposed.* 

What the Commission suggest is that a trial for murder? should 
be divided into two stages. The first part of the trial would be 
directed solely to the issue of guilt or innocence, and would conclude 
with the verdict of the jury on that issue. The second part of the 
trial would be dircctod to the quostion whcthor there are any 
extenuating circumstances, and this would be a matter for the 
jury to decide by a unanimous verdict. There would be placed 
before them such information as to the prisoner’s history, character, 
mental condition and other mitigating factors as the defence chose 
to bring forward. The prosecution would not play an active role in 
the proceedings, but if the judge thought that the jury were in 
danger of being misled he would ask the prosecution to call any 
relevant evidence. It would be the duty of the judge to introduce 
the second stage of the trial by explaining to the jury what their 
duty was, and he would sum up to the jury on the question of 
extenuating circumstances before they considered their verdict. 
If the jury found there were extenuating circumstances the judge 
would be bound to pronounce a sentence of imprisonment for life. 


Two stages or one? 


The first question which calls for consideration is whether it is 
necessary to divide the trial into two stages, as the Commission 


1 The Report of the Royal Commussion sppomted in 1049 was published in 
tember, 1958 (Cmd. 9082), and was reviewed by the present writer in 17 M.L.B. 
57-65 (January, 1954). 

2 The Report does not consider whether the other capital offences apart from 
murder should be included in this procedure, but there seams to be no reason 
why thay should not. 
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suggest. This two-stage system is by no means the only way in 
which a system of jury discretion might be instituted.’ 

In the United States of America, the great majority of the states 
have instituted a system of jury discretion. There are so many 
variations in the detailed provisions that generalisation is difficult 
if not in fact dangerous. However, the Commission’s Report says 
that wherever the jury have such a discretion, “‘ it must be exercised 
as part of their verdict on the issue of guilt or innocence,” in other 
words, there is only one stage, not two. This means that the 
jury’s decision ‘f must be taken on the basis of such information 
about the facts of the crime and the character and circumstances of 
the offender as have been made available at the trial.” It is 
recognised in some quarters, the Report observes, that this system 
involves serious drawbacks, the principal defect being ‘‘ the jury’s 
inadequate knowledge of the offender’s background, history, mental 
condition and other relevant factors.” * Thought is being given to 
methods of improving the procedure, and in one state, Pennsylvania, 
the introduction of a two-stage system has been recommended by a 
committee.’ 

In Belgium, where a system of discretion has been in operation 
since 1919, the discretion is vested in the judges and the jury 
deciding jointly, and the trial is divided into two stages." In South 
Africa, where a discretion has been vested in the jury in relation 
‘ to extenuating circumstances since 1985, there are also two stages.” 
The system appears to have worked well in both these countries.?° 
The reason why the Commission prefer the separation of the jury’s 
decision concerning the guilt of the prisoner from its decision 
concerning sentence and extenuation is that in this way it is possible 
to allow evidence to be brought forward relevant to the question 
of extenuation which could not fairly be admitted if the guilt of 
the prisoner had not already been determined, because of its 
prejudicial character. The Commission have undoubtedly chosen 
wisely in deciding to follow the Belgian and South African pattern 


> § 551, p. 194, discusses the various possibilities. 

“ See the repeated w uttered by Mr. Justice Frankfurter in gi evidence 
before the OOk onenig ihe danger of generalimng para eee 
experience: Minutes of Evidence, 26th Day. 

Š $ 587, p. 206. 

e § 502, p. 207. 

T § 590, p. 207. See also Robert E. Knowlton’s article entitled '' Problems of 
Jury Discretion in Capital Osses,” 101 Unsversity of Pennsyloania Law Review, 
1 1186, June, . At p. 1185 he seys that ‘‘in recent years there has 
been considerable agitation in Pennsylvania to establish a system of separate 
hesrings for the issue of guilt and the question of punishment. ... The 
necessity of a statutory provision establishing a second hearing for determming 

t 18 most pressing in Pennsylvania, because in that state evidence 
of other crimes may be introduced prior to conviction." Mr. Knowlton 1s in 
favour of the proposed change. 

8 $§ 581 and 582 of the Report, p. 204, and Appendix 18, pp. 475 at seq. 

® § 584, p. 204, and Appendix 18. 

* § 588, p. 204 (Belgium); § 585, p. 205 (South Africa). 
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in formulating their proposals in preference to the practice in the 
United States. 


The plea of guilty 
In order that their proposals might be effective, it was obviously 
necessary for the Commission to consider what should be done 
when the prisoner desires to plead guilty, for in those circumstances 
no jury is sworn under the present law. Various solutions of this 
problem are possible. It might be provided that in a case where a 
prisoner pleaded guilty to a capital charge, he would be sentenced 
to death automatically, the question of extenuating circumstances 
not being considered. Such a rule would encourage persons to plead 
not guilty in such cases, which they are already strongly advised to 
do. Alternatively, it might be provided that, where a prisoner has 
pleaded guilty, the judge should have a discretion as to the appro- 
priate sentence. This is the practice in nearly all the states of 
America,’ but the Commission do not mention this in the paragraph 
i ing this problem,** and presumably they thought such a 
solution would be too unacceptable here to merit serious considera- 
tion. Another possibilty is that a jury might be sworn to try the 
issue of extenuation only. The Commission favour as a solution 
the adoption of the rule which already applies in Scotland and, it 
seems, New Jersey, vis., that a plea of guilty to a charge of 
murder should be inadmissible. They admit that this may prolong 
the proceedings in cases where the cirenmatances are most distress- 
ing, ¢.g., “mercy killings,” but-they do not consider this to be a 
serious objection. There is much to be said for this proposal. 


The plea of the defence relating to emtenuation 


The Commission propose that, where a prisoner has been found 
guilty of murder, immediately after the conclusion of the first stage 
of the trial the judge should tell the jury what is required of them | 
further.’? Then the counsel for the defence should be free to call 
any witnesses he may wish to speak to the prisoner’s character, 
history, mental condition or other mitigating factors.“ It is 
admitted in the Report that it would be impossible to prescribe any 
limits to the evidence which the defence might call at this stage, 
although it is suggested that reasonable limitations would probably 
grow up in the practice of the courts.* The danger that the jury 
would tend to be moved by the rhetorical speeches of counsel is 
expressly recognised,'* but it is thought that this danger, like others 
perceived in these proposals, has been exaggerated, and that 


11 hae L, § 77, pp. 460-1. 
1a $ O77, p. 198. 
13 § 5659, p. 197. 


14 § 561, p. 197. 
18 Ibid. 
18 § 570, p 200. 
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members of the bar can be relied upon to develop their own 
standards of appropriate professional conduct in this matter in due 
course. In any case, it is possible that the judges might exercise 
some control over counsel in what is permitted to be said.’’ 


The role of the prosecution 

The role envisaged for the prosecution at the second stage of the 
trial is essentially a passive one.’* It is felt to be contrary to the 
recognised traditions of the English Bar that counsel should be 
placed in a position where he appeared to be pressing for the death 
sentence, and it is suggested that he should take no active part in 
the proceedings on the issue of sentence, but should be present only 
as amicus curiae. He should not call witnesses, nor cross-examine 
witnesses called by the defence. He should, however, make avail- 
able to the defence and to the judge any relevant information about 
the prisoner’s character and antecedents. The Report continues: 
‘t It would then be open to the defence to produce any information 
favourable to the prisoner, and if the judge thought that the jury 
might be misled, . . . it should be open to him to ask counsel for 
the prosecution, as amicus curiae, to call the relevant evidence. 
To comply with such requests should be the sole function of the 
prosecution at this stage.” 1° Counsel for the prosecution would not 
be entitled to make any speech at this stage of the trial.”° 

One of the major objections to these proposals is that they do 
not allow for the testing of any évidence which the defence may 
call by the usual forensic method of crossexamination. As Lord 
Oaksey observed, in the House of Lords debate on these proposals, 
on December 16, 1958," ‘‘to take the evidence which is put 
forward by the witnesses for one side and not to test it by cross- 
examination will not lead you to the truth.” °? The learned lord 
thought that this scheme would result in the verdicts of juries 
being perverted by the way in which the evidence had been pre- 
"sented to them, and it must be admitted that there is much weight 
in this objection. It is not met by the possibility that the judge 
may request the prosecution to call rebutting evidence, and unless 
the trial judge is to take upon himself the burden of testing the 
defence evidence in mitigation, it is difficult to see how it can be 
overcome. In Belgium, we are told, it is not usual for the defence 
to call additional witnesses on the issue of sentence. Both the 
prosecutor and the defence address the court at this stage.™ The 
same picture is received of the practice in South Africa. The calling 


17 This a to be the position in the United States. See Knowlton, loc. oit., 
1a $ 660, p. 197. 

19 Ibid. 

10 § 562 188 


41 185 H.Ì.Deb. 187-88 
22 Tbid., column 171. 
23 § 582, p. 204. Bee also Appendix 13, § 14, p. 477. 
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of additional evidence is rare, and both prosecutor and defence 
address the jury.“ The situation in South Africa differs in one 
important respect, viz., that the inquiry into extenuation is limited 
to facts associated with the offence, so that the offender’s record 
and character are excluded as being irrelevant.™ 


The role of the judge 

In the second stage of the trial, according to the Commission’s 
proposals, the judge is to have two taska. These are in addition 
to the general supervision of the proceedings, and the duty to see 
that the jury are not misled, to which reference had already been 
made. First, he is to address the jury on their duty at the very 
commencement of the second stage, explaining briefly to them 
“that the sentence prescribed by the law for murder is death unless 
the jury consider there are reasons, in the circumstances of the 
offence or of the offender, why that sentence should not be passed 
on the prisoner; . . . and that certain additional evidence will be 
put before them to help them in considering this question.’’** It 
will be important, the Report stresses, that the judge should tell the 
jury clearly, that unless they are all agreed that there are circum- 
stances which justify a lesser sentence, the sentence passed will be 
that of death, and that the responsibility iv: uw. _ a rost, 
not on them, but on the law. The Commission suggest that the 
terms in which the Judge is to address the jury at this stage might 
well be prescribed by statute. Lord Goddard, speaking in the 
House of Lords debate, said he was not quite sure what the purpose 
of these preliminary remarks by the judge would be,?’ but with 
respect it seems evident that they are meant to explain to the jury 
their duty, which, until the new system had been in operation some 
time, would be unfamilkar. 

The second duty of the judge would be to sum up to the oe on 
the question of extenuation before they retired to consider their 
verdict."* The Commission consider that ‘‘he would no doubt 
confine himself to a balanced recapitulation of the evidence that 
might lead the Jury to form a more favourable view of. the accused 
and of the evidence that might tell the other way, and refrain 
from giving them any guidance as to the decision they might reach 
or from expressing any view on such a question as whether a 
particular circumstance should or should not constitute a sufficient 
reason for exempting the prisoner from the death penalty.” 
Several speakers in the House of Lords debate feared that the task 
of the judge in summing up on this matter would be rendered very 


34 § 584, p. 205. See also Append 18, § 82, p. 482. 
a5 Ibid. 

36 § 559, p 197. 

27 Loo. ar column 176. 

28 § 564, p. 108. 
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difficult by the absence of any definition of what might or might 
not amount to sufficient extenuation.” : 


What constitutes extenuating circumstances 


In the South African statute instituting the system of jury 
discretion, no attempt was made to define extenuating circum- 
stances, as it was realised that the term must remain elastic.’® 
However, ‘‘ extenuating circumstances ” have been judicially defined 
as ‘f a fact associated with the crime which serves, in the minds of 
reasonable men, to diminish, morally albeit not legally, the degree 
of the prisoner’s guilt.” °! This is not a very precise definition, and 
frequently the decisions have had as much to do with the 
prisoner’s condition as with the nature and circumstances of the 
crime.*?. But this ruling has had one very important consequence = 
the jury are not usually informed of the prisoner’s previous record, 
because it is not regarded as “‘ a fact associated with the crime.” ** 
It is the invariable practice for the judge to ask the jury to specify 
the circumstance or circumstances which they have found to be 
extenuating, which, as the Commission remark, is ‘‘a valuable 
safeguard against perverse or unfounded verdicts.” °* Moreover, the 
judge had power to disregard a finding of extenuating circumstances 
and sentence the offender to death, but in fact this power has never 
been exercised.** According to the evidence of Dr. Lansdown, Q.C., 
an eminent South African lawyer and former judge, this system has 
proved very successful and has given “just and reasonable scope 
for mercy and sound sense without doing violence to any principle 
of law or logic.” °* The advice given to juries by different judges is 
on the whole consistent.*’ 

In Belgium, as in South Africa, no attempt has been made to 
define extenuating circumstances, but as the judges retire with the 
jury to consider the matter jointly, the Jury are not without guid- 
ance in this matter.** They have before them a complete dossier 
relating to the accused,** and are entrusted with a completely 
unfettered discretion (apprécient souverainement). They may 
admit as extenuating any circumstance whatsoever relating either 
to the facts of the offence or the condition of the offender. Textbooks 
give some indication of categories of extenuating circumstances 
which have been admitted by the courts, but these statements are 


49 Viscount Simon, o. 146; Earl Jowitt, c. 158. 
30 Appendix 18, § 80, p. 482. 
31 Per Lansdown J.P. in R. v. Biyana (1988 E.D.L. 810). This definition was 
adopted in R. v. Lloyd (1941 C.P.D. 162). 
32 See the list of examples given at p. 462. 
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not binding and can never be exhaustive.*° The extenuating cir- 
cumstances most frequently admitted in practice are youth, lack of 
education, previous good character, absence of previous convictions, 
passion or emotion, and sometimes, though by no means invariably, 
drunkenness. Also mental abnormality short of insanity is 
admitted .** 

In the states of America where the jury have been given a 
discretion, it has not been fettered in any way by definitions of 
extenuating circumstances, nor are the juries subject to any guid- 
ance or direction from the judge on this matter,“ though there are 
exceptions. For example, in Pennsylvania it appears that the judge 
has a right to comment on the evidence concerning punishment, 
and this comment has not been limited to pointing out the various 
facts relevant to punishment, but may contain an appraisal of the 
weight of the evidence as well. Indeed, the law of that state permits 
the judge to go even further, and express an opinion upon the 
punishment to be inflicted, though this rule has been criticised as 

going too far.” 

The Commission reach the conclusion that, if a system of 
jury discretion were to be adopted in Great Britain, there should 
be no statutory definition of extenuating circumstances. They 
observe that they were unable to discover any satisfactory basis for 
dividing murder into degrees, and they consider it would be equally 
impossible to state in advance what should or should not be 
regarded as an extenuating circumstance. In their view it would 
be preferable to leave the decision to the unfettered discretion of 
the jury ‘‘ in no sense governed by principles of law.” “ 

In supporting this conclusion in the House of Lords debate, Lord 
Chorley said it was quite reasonable not to embody a definition of 
extenuating circumstances in the statute which would have to be 
passed if the Commission’s proposals were to be put into effect. 

“ By setting out extenuating circumstances, we limit the 
circumstances to those which are set out in the statute, and 
it is impossible for the draftsman to foresee every sort of 
extenuating circumstance which may possibly arise. The judges 
themselves, in advising juries in cases of this kind, would 
undoubtedly in a short time build up a jurisprudence which 
would be flexible and would have all the value of judge-made 
law, as opposed to rigid definitions in statutes. In the Report 
of the Royal Commission, the obvious sorts of sone 
circumstances are set out, and I am quite sure that they coul 


be taken by the judges and moulded into a flexible juris- 
prudence.’ “ 


4° Ibid., Bae . 476 
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This notion that the judges would themselves build up a body of 
case law governing the question of extenuating circumstances finds 
support in the comments of Mr. Robert E. Knowlton on the Penn- 
sylvania practice. Approving the rule that the judge is entitled to 
comment upon the evidence concerning punishment, he says: 

“ The trial judge should be allowed to bring to the jury’s 
attention the facts pertinent to an intelligent determination of 
punishment. Such comment is necessary to aid the jury in 
reaching a just decision, and will lead to a greater stand ardisa- 
tion of treatment of substantially similar defendants, and 
eventually develop a body of case law to act as a guees in the 
future. 33 46 


The new role assigned to the jury 

Now we come to the question whether the jury is an appropriate 
body to which to entrust the decision whether capital punishment 
shall be imposed in any particular case, or whether there are 
extenuating circumstances. The Royal Commission are confident 
that no more appropriate body could be desired than the men and 
women of the jury, who might be regarded as “fa microcosm of 
the community,” and a body well suited to reflect the changing 
attitudes of society towards the infliction of capital punishment.‘’ 
They say that they have been struck by the almost unanimous 
tributes paid by the judges and other experienced witnesses to 
“the reliability and common sense ” of British juries, and they 
express their belief that ‘‘ the qualities they have always displayed 
in dealing with the issue of guilt or innocence would also be brought 
to bear if they were required to exercise a discretion with regard to 
the sentence.” “* 

The Commission recognise that institutions which work satis- 
factorily in other countries may not be well adapted to our own, 
and that in each of the three countries where jury discretion has 
been adopted there are important factors which do not exist im 
Great Britain.** Nevertheless they feel justified in drawing certain 
general conclusions from the experience of those countries. ‘‘ It 
seems clear,” they say, 

“ that, where juries are given discretion to decide whether a 
lesser sentence should be substituted for the death penalty, 
they do not ordinarily abuse this discretion by excessive and 
unjustifiable leniency, and that, even where, as often in the 
United States, they are not subject to any guidance or control 
by the judge, but the issue is left to their unfettered discretion, 
they can be relied on to exercise it reasonably im all but 
exceptional cases.” 5° 
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They attach little weight to the objection that there would be 
excessive leniency, nor do they think there would be any serious 
lack of uniformity in the treatment of like cases.** 

It is frankly admitted in the Report that the proposal is “a 
novel and unfamiliar one,’’*? and that it involves a radical depar- 
ture from the traditional conception of the functions of the jury, but 
it is argued that this is not necessarily a fatal objection.*? It is 
conceded that the general rule that juries should have no concern 
with sentence is sound, but it is pointed out that the law of murder 
need not be governed by the general rule, and is in fact already 
exceptional in many respects. Under the existing law juries are 
trequently required to decide between a verdict of manslaughter 
(or culpable homicide), entailing a maximum sentence of imprison- 
ment for life, and a verdict of murder, entailing an automatic death 
sentence, subject only to review by the Secretary of State. The 
Commission maintain that ‘f although the responsibility of the jury 
for the death sentence is now indirect, it is nevertheless a grave one 
and differs only in degree from that which they would bear in 
deciding the issue of extenuating circumstances.’’"* Moreover, it 
might be observed that juries already discharge prave respon- 
sibilities wherever insanity is raised as a defence, a point to which 
the Report does not refer in this connection,** and under the 
Sentence of Death (Expectant Mothers) Act, 1981, the fact that a 
woman is pregnant is an extenuating circumstance which prevents 
the capital penalty being imposed, and this fact is left to the jury 
to decide.** 

As for the argument based on tradition, it may not be Inappro- 
priate to refer to something Dr. Mannheim wrote about the 
Continental schemes whereby the jury is allowed to share the 
responsibility for determining punishment: ‘‘ this is a reform which 
cannot be estimated as a violation of the true jury system, as the 
latter means not so much the exclusion of the laymen from 
the determination of the sentence as the exclusion of the learned 
judge from the verdict of guilt.”’°’ To object to a system of jury 
discretion on the ground that the jury are essentially triers of 
fact and are not called upon under the present system to express 
an opinion about a case is to adopt an ostrich-like attitude towards 
common experience in criminal trials. The jury by their finding do 
much more than decide the facts. Indeed, they are not only 
expected to express an opinion about the case, but mney are obliged 


51 EE 575-0, "ee 201-8. 


54 572, p. 900 

55 What effect the Commission's posals ht have upon pleas of insanity in 
murder trials is an interesting rpecoleton S ae z 

56 A recent example is the case of Mrs. Winifred Trochimiuk, reported in The 
Times, Febru 11, 1984. 

s Dr. Hermann annheim, in an article entitled ‘'Tmal by Jury in Modern 
Continental’ Criminal Lew,’ 58 L.Q.R. 99 and 888 (1987), at p. 401. 
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to apply the law to the facts as found, with the assistance of the 
guidance on this matter which is contained in the summing-up of 
the trial judge. 

Although a line has been drawn between questions of law and 
fact from the point of view of the duty of the judge in summing up, 
no such distinction can be maintained in relation to the jury’s 
verdict, for under the guise of being required to answer whether 
the accused person is guilty or not guilty the jury are left with the 
decision on questions of both fact and law.°* This differentiates 
British jury practice from that prevailing on the Continent, where 
the desire to avoid leaving questions of law to the jury has led to the 
practice of posing to the jury a number of specific questions rather 
than leaving the general issue to them.** In the United States, 
Moreover, 80 great is the fear that the judge may have an unwar- 
ranted influence over the jury that he is not usually allowed to 
comment on the evidence in his summing-up, but must be content 
with detailing the rules of law which the jury should apply in 
reaching their conclusion. In practice, no such separation of fact 
and law exists in Great Britain. Rather might one speak of there 
being a system of co-operation between judge and jury on both 
matters. ‘his is as true of jury trials as of summary jurisdiction, 
where the lay magistrates are advised as to the law by their clerks." 

It cannot be denied that hitherto in jury trials the question 
of sentence has been a matter for the judge alone to decide. But 
there seems no reason why this should be regarded as a fundamental 
principle of English trials,** and there is no evidence to suggest that 
the system of co-operation already successfully operated in relation 
to the question of guilt might not be successfully extended to the 
question of sentence. This would follow from the proposed system 
of jury discretion. 


The unanimity rule 

In England it has always been the rule that the verdict of a 
trial jury in relation to the issue of guilt shall be unanimous, and 
it is not surprising, therefore, that the Commission should have 


se This statement needs qualifying to the extent that verdicts of juries finding 
the acoused n a may be set aside where ıb is clear that they have 
misunde or misapplied the lew, even though ıt was correctly explained 
to them ın the course of the summmg-up. Verdicts of acquittal are not open 
to any such review, of course. 

59 am, loo. at., pp. 108 et seq. 

t It should be observed, however, that lay magistrates are not bound to consult 
their clerk on pomts of law, but the jury are bound to listen to the Judge’s 

-up before finding a n gale. 

#1 Devlin J., in a lecture at oe College, London, on March 4, 1954, 
entitled ‘' Criminal Responsibility Pannen? soemed to suggest that 
this was ın fact a fundamental principle, but that it had not always been so, 
as prior to the nineteenth century changes in sentencing policy ıt was of 
the function of the jury to place the crime in the appropriate category, hana 
regard to the suitability of the penalty laid down in the various statutory 
provisions. 
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adhered to this requirement in relation to the issue of extenuating 
circumstances, but it is suggested that their recommendation is 
unlikely to prove practicable, for reasons which will appear. In 
Scotland, where majority verdicts are acceptable in relation to the 
issue of guilt, it is proposed that the majority rule should also 
apply to the issue of extenuation.*” 

It has been doubted whether one jury in twelve would ever agree 
on the question of extenuating circumstances, and it must be 
obvious that there might be very real difficulty in adhering to the 
unanimity rule in relation to extenuating circumstances. Although 
the Commission consider that this requirement ‘‘ would be a strong 
safeguard against any tendency to undue leniency,” “ it is suggested 
that the Commission have erred on the side of caution in this 
respect. This may well have been due to their desire not to appear 
to be making too revolutionary a proposal. Experience would 
probably show that the only course possible in order to make the 
jury discretion system work satisfactorily would be to make the 
requirement a majority requirement. This could either be a simple 
majority rule or a substantial majority rule, t.¢., seven to five 
might be sufficient, or it could be laid down that there must be at 
least nine or ten jurors in favour of extenuation. The experience 
of other countries is instructive in this respect. 

In Belgium, where the three judges retire together with the jury 
to consider the question of extenuating circumstances, a simple 
majority cight to scven is sufficient, and it appears that no difficulty 
is experienced in obtaining such a decision; in fact one judge gave 
evidence to the effect that in his experience the decision was usually 
unanimous.“ In South Africa, the jury of nine must reach a 
majority decision of seven to two or eight to one before the verdict 
is acceptable, in other words, what is required is a substantial 
majority verdict.** 

In the United States, as we have seen, the verdict relating to 
extenuation is taken at the same time as the verdict as to guilt, 
and the unanimity rule is generally adhered to, but in some states 
provision has been made for the possibility that a jury may disagree 
about the penalty which is appropriate. The provisions either leave 
it to the judge to determine the sentence where there is a disagree- 
ment,*’ or lay down that if there is a majority in favour of mercy, 
the sentence shall be imprisonment for life,** or that the effect of 


61 § 588 (d), p. 108. | 

+ Lord Goddard in the House of Lords debate, 185 H.L.Deb. o. 176. It appears 
that he thought the jury would have to be unanzmous m favour of capital 

t before this could apply. However, in discussing the effect of a 
i ent, he takes a different view. 

a“ $ O77, p. 202. 

5 Appendix 18, § 15, p. 477. 

e. Tbid., § 81, p. 482. 

er Missouri and Montans, according to Robert B. Knowlton, los. oit, p 117. 

¢8 Florida, according to the same source. 


Vor. 17 21 


826 THE MODERN LAW REVIEW Vou 17 


a disagreement is that the death sentence stands,**® or, conversely, 
that in the event of disagreement of the jury the sentence must be a 
life sentence.”° There appears to be a substantial number of states 
which adhere to the unanimity rule for both the question of guilt 
and the penalty.” The United States thus provides us with a 
variety of solutions to this question, but one conclusion surely 
emerges, that merely because the unanimity rule is adhered to in 
relation to the issue of guilt, it does not automatically follow that 
it must be appled im relation.to the question of extenuating 
circumstances. 

There is not much discussion in the Report of the Royal Com- 
mission concerning the effect of a disagreement by a jury on the 
question of extenuation. It is proposed that the unanimity rule 
should apply to a finding of extenuating circumstances. The writer 
at first assumed that the intention was that the decision of the 
jury must be unanimous one way or the other on the question of 
extenuation, in the same way as a trial jury must reach a unanimous 
verdict on the issue guilty or not guilty. This led bim to assume 
that if there was a disagreement there would have to be a retrial 
on the issue of extenuation, if not on the whole case.”? But this 
assumption overlooked the statement in the Report that ‘‘in the 
absence of such a verdict (a unanimous one in favour of extenua- 
tion) the prisoner would be sentenced to death.” "> In the House 
of Lords debate Lord Goddard interpreted this as meaning that if 
the jury failed to agree on the issue of extenuating circumstances, 
then the sentence of death would be passed automatically. This 
he described as illogical and wrong,”* but it appears to be what the 
Commission propose. Such a proposal is so different from the 
present practice in regard to juries’ verdicts that one would expect 
some discussion of it and further explanation in the Report, but 
there is none.” The best way out of this particular diffculty would 
surely be the abandonment of the unanimity requirement and the 
adoption of a majority rule in relation to the jJury’s verdict on 
+» Hight states have adopted this rule, according to the evidence of Mr. Justice 

Frankfurter, quoted m the Report, Appendix 11, § T7, p. 461. 

70 Two states apply this rule: tbid. 

Tl Twenty-four states, apparently: tbid. 

73 See the review of the Commussion’s Report, 17 M.L.R. 57, at pp. 684. 

73 § 553 (d), p. 198. 

T4 185 H.L.Deb. o. 176. He described it as a ‘‘ curious '’ proposal, and went on 
to say that: ‘'If the question of death or a 1s to depend upon the 
verdict of @ jury, how ulogical and wrong ıt would be to say that if jury 
cannot come to & decision the more serious penalty is to follow.” 

™ The idea that any result other than a new trial could follow from a 
ee te be pardoned for the 


TER assumption that the Commusaion intended the unanimity rule 
to apply both ways, instead of one way only, 1.6., only in relation to extenuation. 
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Appeal from the jury’s decision on the question of extenuation 

Where the jury find that there are extenuating circumstances 
there would, of course, be no right of appeal by the prosecution 
against their decision. But where the jury find no reason to exempt 
the prisoner from the death sentence, the question whether the 
defence should be given a right to appeal, and if so, on what 
grounds, is a matter for consideration. In the Commission’s view, 
there should be a right of appeal on the grounds of procedural error 
or misdirection by the judge, or, apparently, on the ground that 
the jury’s verdict is against the weight of the evidence.”* They 
consider that if the convicted person were given a right of appeal 
against sentence in murder cases where the jury do not find extenua- 
ting circumstances, the Court of Criminal Appeal could be relied 
upon to adopt an attitude of respect towards the decisions of juries 
similar to that which it displays at the present time.” 

In the United States it is the law in many jurisdictions that 
the jury’s determination cannot be reviewed when the only error 
claimed is the jury’s abuse of its discretion. But in seventeen states 
the appellate courts have been given power to modify the lower 
court’s sentence.” It has been said that there are certain advan- 
tages to be obtained by this. 

‘** Since the jury is an untrained and inexperienced group, 
it seems that to prevent a action, there would be a 
greater need to review the etermination than to review 
that of the trial judge. Similarly, because of the constant 
change of personnel on juries, there is little lkelihood of 
developing uniformity of treatment in corresponding cases.” ™ 

There remains one situation which is not adverted to in the 
Commission’s Report, but which was raised by Earl Jowitt in the 
House of Lords debate, viz., the situation where an accused 
person’s defence to a murder charge is that he did not do the deed, 
and he is convicted and desires to appeal against the conviction.*° 
At the second stage of the trial he might well wish to bring in 
evidence of character and previous convictions, but if he introduces 
all this evidence, will it not prejudice the appeal? It is suggested 
that there is no reason why this evidence should be brought forward 
at this stage unleas the prisoner so desires, and that it should be 
in the discretion of the judge to decide what should be put to the 
jury in these circumstances. If this solution is unacceptable, it 
might be necessary to fall back on the South African solution, 
namely, confining the inquiry concerning extenuation to facts 
associated with the offence. It might be possible to provide that 
whenever there is likelihood of an appeal against conviction the 
Inquiry concerning extenuation should be confined to facts associated 


Se ee ee rea ee GE, Mia meang of $05.0: 198. 
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with the offence, and evidence relating to the offender should be 
barred from consideration. 

This suggestion, and others put forward in the course of this 
article, might well be considered by those whose duty it will be to 
decide what to do about the Commission’s proposals on jury dis- 
cretion. It would be wrong to dismiss the Commission’s solution 
out of hand, and it is submitted that it would be daing them less 
than justice to give them the sort of one-sided examination of which 
the majority of the speeches m the recent House of Lords debate 
provide an excellent and somewhat depressing example. 


J. E. Hawt WuoLUums.* 


* Lecturer in Lew at the London School of Economics and Political Saience 
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PSYCHIATRIC ASPECTS OF THE REPORT 
ON CAPITAL PUNISHMENT* 


ALTHOUGH it is natural for the psychiatrist, reading through the 
Report of the Royal Commission on certain aspects of Capital 
Punishment, to devote most of his attention to the chapters on 
insanity and criminal responsibility, it can be said at once that 
every section, almost every page of this blue book, raises issues 
that are the proper professional concern of the psychologist, the 
sociologist and the psychiatrist. Indeed, the first few paragraphs of 
preamble and introduction present the reader with an intriguing 
psychological puzzle: vis., why, having elected to submit the 
question of Capital Punishment to the attention of a Royal Com- 
mission, the Prime Minister of the period, Mr. Attlee, should have 
decided to hamstring the work of the Commission by excluding 
from the terms of reference the pressing question of abolition. The 
Commission was in effect compelled to proceed on an unproven 
assumption, that capital punishment is efficacious as a deterrent 
and to consider how it might be limited ‘‘ without,” as the intro- 
duction dryly remarks, ‘‘ impairing the eficacy attributed to it.” 
For five hundred pages we are permitted to follow the Commission’s 
attempt to apply the processes of reason to a subject so macabre 
that it has defied those very processes for centuries. And for all 
its painstaking efforts to be impartial it is clear that from the first 
session the Commission was oppressed by the very problem 
specifically excluded from the terms of reference. 

In its own innocent way the Commission registers a protest 
against having its hands tied behind its back; for, at the end of the 
very first chapter, a brief subsection is mtroduced dealing with the 
question of deterrence, of which the most important paragraph (64) 
is that wherein the Commission agrees with Professor Thorsten Sellin 
who, discussing the homicide rates in the U.S.A., informed the 
Commission that ‘* Whether the death penalty is used or not or 
whether executions are frequent or not, both death penalty States 
and abolition States show rates which suggest that these rates are 
conditioned by other factors than the death penalty.” Having 
entered this quiet protest, without apparently being aware that it 
has thereby blown its terms of reference sky-high, the Commission 
then proceeds to its imposed task of finding ways and means of 
reducing the execution rate without, however, making it so small 
in proportion to the number of murder convictions that the 


AT article, reprinted here with some additional footnotes, has already 
in the Sympostum on Capital Punishment of the British Journal 
7 Delinguenoy. 
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argument for deterrence would become manifestly absurd to its 
most convinced proponent. 

It is impossible to read this early subsection without reflecting 
on the methods employed by Royal Commissions to test the scien- 
tific validity of ‘‘ expert evidence.” For a Royal Commission is 
after all a kind of special jury empanelled to listen to the evidence 
of individuals who vary widely in scientifc training and in 
experience of the problem under investigation. For instance, the 
Commission felt it “could not treat lightly the considered and 
unanimous views ” in favour of the deterrent effect of execution 
expressed by representatives of the police and prison services, 
supported as they were by some of the most distinguished judicial 
witnesses, including the Lord Chief Justice. Why ever not? The 
issue was one of deterrence, not of familiarity with priscu or court 
Manners; and to speak with authority on deterrence requires exten- 
sive acquaintance with psychological norms, with the effectiveness 
of distant anxiety as an inhibiting force, with the after-history of 
every variety of behaviouristic disorder, to say nothing of an 
expert knowledge of statistics and of statistical method. Did the 
police or even the judicial witnesses possess these qualifications? 
If not, then their evidence was, to say the least of it, merely 
hearsay.* l 

A similar problem arises even in the case of psychiatric witnesses. 
Having listened to the evidence of numerous experts on the subject 
of psychopathy,’ the Commission ventured on a number of con- 
clusions of which I shall instance only two. In paragraph 897 it 
is laid down that ‘‘ to say of a criminal that he is a psychopath is 


1 The fact that the most weighty evidence against the deterrent effect of the 
death penalty was drawn from sociological sources cells for some comment. 
dae to their almost exclumve concern with the diagnoms and treatment of 
| pees " crime, paychiatrists ee ar PA little attention to the 

f of penal ‘* deterrence,’’ and have left this of general investigation 
to the sociologist and penal reformer. Yet the mere fact that, in spite of 
repeated demolition by penal reformers of the stock arguments in favour of 
corporal punishment, advocates of physical retribution continue to repeat their 
unsubstantiated and therefore prejudiced assertions, surely requires psychiatric 
explanation. This can only be achieved by. ox the unconscious 
roots of the urge to punish, an explanation which leads directly to the close 
connechon between punishment and man’s unconscious sadistic urges, not 
to mention his unconscious guilts. Some even of the details of execution 
ceremonies are derived by argos we from esrler superstitious 
observances, 6.g., the medieval belief that blindfo the condemned protects 
the executioner from the evil eye. Far-fetched as recommendation may 
appear, there 1s some justification for including anthropological evidence when 
dealing with such an stavistic ritual as capital punishment. (See in this 
connection ‘' The Psycho-Pathology of Flogging '’ by Edward Glover, Howard 
League for Penal Reform, London). 

2 It w not generally known thet the term iE la now widely eccepted 
He asoida, Talara to a artan of dioad ers which has been recognised for 
over a hundred years, from the time ın fact when Prichard first desorbed 
moral msanity or tmbeocility. The symptoms of the conditions include disorders 
of ego-structure (commonly described as character-disorders), instability and 
lack of restraint of emotional ee an incapecity to control behaviour 
detrimental to the community or to the subject , disregard of socal 
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therefore to say something positive about him which could not 
automatically be assumed from his behaviour.” This comes 
‘apropos of the alleged difficulty of distinguishing psychopaths from 
thugs, and carries with it the assumption that the psychopath 
does not suffer from a disease of the mind. But the same could 
be said of many persons suffering from paranoia or even from 
psycho-neuroses, who effectively conceal their disorder from the 
public gaze, yet are by professional agreement held to be suffering 
from diseases of the mind. Moreover, in paragraph 401 it is 
maintained that ‘‘ there is no qualitative distinction but only a 
quantitative one, between the average normal individual and the 
psychopath.” This in the face of evidence by Hill, Stafford-Clark, 
Taylor and Henderson (itself extensively quoted in the Report) to 
the opposite effect. Who is to decide this matter? Who is to give 
weight to the evidence? Certainly not a lay Commission’ which 
with the best will in the world can only record differences by a 
method of nose-counting without being able to assess the qualifica- 
tions of titular experts to speak with authority. 
; The assessment of expert evidence on psychopathy is the more 
important in that the conflict between the law and psychological 
medicine on the matter of criminal responsibility turns precisely on 
the capacity of the psychiatrist to distinguish delinquent peycho- 
pathy from non-pathological criminality. Except in the case of 
latent insanity and intermittent insanity (psychotic episodes) there 
is rarely any great difficulty in recognising those cases of insanity 
for the benefit of which the M’Naghten Rules were originally devised. 
And a flat ruling that cases where a state of psychosis existed 
shortly before, during, or shortly after the commission of the 


consequences of behaviour, a striking absence of conscious remorse or con- 
science and as & rule a number of cho-sexual peculiarities or ersions. 
These various disorders have y manifested themselves wi t inter- 
ruption since childhood. The derongo af the condition can be suggested 
Cy ee a a 
e Leiner The reason that psychopathy is not generally regal that 
even corp pag fase erro are sometimes able to mamtain an "Ry thee 
normal fagade ed as normal persons not: only 
who come ın superficial contact with them but by most judicial a 
who ses lhem m the dock. Extensivo toam researches onthe bjos ney 
in this and other seer oa Ane Poe Gio Of aa oe refined system 
of tests (electro-ph ` psychologia] and psychiatric), now enable a 
ae to be a fa reasonable certainty, and what is more important, 
re poraa the Dadi of predictive exammations. In other st it is 
aie to set on foot a system of preventive examination by which the 
tential criminal psychopath can be dotted and notified m an early 
fechoo!) age. These facts were brought to the attention of th yal Com- 
- mission by the present writer, i avidencs: ‘on ‘behalf ot ho Insatuts 
for the Study and T'reatenent of apie elle but were apparently disregarded. 
At any rate no mention was made of them in the Commission's Report (see 
Glover & one British Journal o Doknguonoy, Vol. IL, No. 2, Oct. 1951: 
also Glover Psycho ar ie sie Royal Society of Medicine 
(Section of D rear 
The Commission included, it is true, one neuro-psychiatrist but cannot on 
that account be rated as a scientific body entitled to make suthoritative pro- 
nouncements on psychopathy. 
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offence should not be held as ‘‘ responsible °” would meet the pro- 
fessional requirements of doctors and at the same time satisfy the 
public conscience. A flat ruling is clearly called for also in the case 
of mental deficiency. What appears to perturb the legal mind and 
arouse the moral indignation of many members of the community is 
the possibility that a thug should “‘ get off” the death penalty 
on a mistaken diagnosis of mental abnormality, an attitude incident- 
ally which indicates that retribution rather than deterrence is still 
the mainspring of capital punishment, that, m fact, the writ of 
the lem talionis still runs in this country. Ever since the M’Naghten 
Rules were promulgated the main concern of the law has been not 
that they should be applied in cases of insanity, but lest they 
should be extended beyond the field of insanity. All this was 
complicated and indeed camouflaged by the fact that, owing to 
their being worded in the days of a ‘“‘ rational ’’ psychiatry devoid 
of any understanding of emotional disorder, the rules opened the 
door to endless and fruitless discussions and interpretations of 
matters that are clearly outside the scope of rational psychology.‘ 

Nevertheless the M’Naghten Rules did establish a precedent, the 
logical extension of which is to consider which disorders apart 
from insanity should absolve a murderer of criminal responsibility. 
In countries like Scotland where the concept of ‘“‘ diminished 
responsibility ’’*° is recognised in law, this logical requirement is 
met to some extent, although, it is interesting to note, not in the 
case of the psychopath. And in fact, the present Commission 
considers that the Secretary of State should ‘‘ give rather greater 
weight to psychopathic personality as a ground for reprieve ” 
(reviewer’s italics), implying thereby that psychopathy should be 
considered as an ‘‘ extenuating circumstance ”’ rather than a reason 
for waiving criminal responsibility. 

Admittedly the Commission was handicapped in giving any 
dependable rulings on these matters by three factors: (1) that it 
was not qualified to give an authoritative opinion; (2) that the 
psychiatric evidence was not unanimous; (8) that, if the M’Naghten 
Rules were to be modified, such modifications would have to be 
expressed in general legal rather than in psychiatric terms; but 


4 For a detailed ra hae and discusmon of the M’Naghten Rules see Glover, 
‘‘ Notes on the M’Naghten Rules,” British Journal of Delinquency, Vol. I, 
No. £, April, 1951. 

5 The concept of ‘‘ diminished responsibility ' although pag the door to 
a more scientific approach to the problem of criminal wity is itself 
eee Meee rs EPEN ENa a ner eee marie bea to regard 

6 as a normal parson. use the appears to be 
aie gor than the insane person, his abnormal conduct when manifested 
is regarded as ‘‘ norms! sbnormality’’ (plain bad conduct). Where criminal 
conduct 1s a direct manifestation of mental or physical disorder and is beyond 
voluntary control or where ıt can be causally traced to mental or phymcal 
disorder beyond control, the offender is ae | uresponsible however normal 
he may appear to behave at other times or places, or, for that matter, at the 
time of the offence. 
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it would have lent greater force to its two recommendations regard- 
ing the Rules if the Commission had added a third, vig., that a 
technical Commission should be appointed forthwith to consider 
the more specific formulation of psychiatric categories or clinical 
entities which would automatically exclude the capital penalty ‘or 
prevent its operation. For there is no question that at present 
psychiatric knowledge is far in advance of both legal and public 
opinion on the matter of criminal responsibility, as indeed the 
present Report clearly shows. 

The inevitable consequence of working against these handicaps 
is a hedging of recommendations. On the one hand, it is suggested 
that if the Rules are to be maintained the addition put forward 
by the British Medical Association should be accepted, vig., “ that 
(the accused) was incapable of preventing himself from committing 
it (the act)”: on the other hand, the Commission suggests the 
abolition of the Rules leaving to the jury the task of determining 
on medical evidence the degree of responsibility. As, however, it 
is elsewhere recommended by the Commission that the jury should 
also determine the force of ‘“‘ extenuating circumstances ’’ (not due 
to mental disease) justifying a reduced sentence or alternatively a 
reprieve, it will be seen that the second recommendation is wider 
than it appears. For what the jury generally regards as extenuating 
circumstances can be translated in psychiatric language as the 
amount of mental stress which would loosen an uncontrollable 
impulse in an otherwise reasonable person. FEixtenuating circum- 
stances in fact can be classified under the heading of “‘ traumatic 
states of excitation ”?” with or without a prolonged history of other- 
wise normal conduct, and there is therefore every reason that some 
future psychiatric commission should attempt to bring order into 
what must otherwise be a group of ‘‘ emotional variables ” to be 
assessed according to the variable emotions of different juries- 
Hence, quite apart from the possibility that a legal battle may arise 
over the delegation of these responsibilities to a jury, we may for 
the moment be thankful for the small mercies contained in the 
Commission’s first suggestion, namely, to extend the existing rules. 
No doubt in this extended form they would still give rise to endless 
confusion and debate, but at least they would permit cases of 
homicidal and sexual psychopathy to be considered on their 
psychiatric merits as cases of grave mental disorder, the main 
feature of which is precisely criminal irresponsibility. The truth 
of the matter is that punishment by execution and the responsibility 
of criminals are two entirely different problems, the former being 
a problem in social ethics, the latter an individual psychiatric 
problem. When brought in penal juxtaposition the issue of deter- 
rence becomes a red herring diverting attention from the ultimate 
necessity of establishing precise psychiatric scales of responsibility 
for all crimes, not just the crime of murder. 
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There is almost no end to the inherent inconsistencies that can 
be brought to light by a psychiatric analysis of this Report, or 
perhaps one ought to say of the issue of Capital Punishment. The 
Commission’s majority recommendation (six to five) that the statu- 
tary age-limit should be raised from eighteen to twenty-one, for 
instance, was based on the view that normal persons under this age 
are liable to instability in mental and emotional development and 
therefore presumably unable to stand unusual stresses. If 
instability of normal young persons is to be regarded as an adequate 
reason for waiving the death penalty, as most psychiatrists would 
agree, why should it not be so regarded in the case of abnormal 
persons of any age?; ¢.g., psychopaths whose emotional and mental 
development is immensely more unstable than that of normal persons 
of eighteen to twenty-one and who, as can be shown by both physio- 
logical and psychological tests, have a ‘‘ stress-level ’’ correspond- 
ing to that of children under fourteen years. It is only burking 
this issue of responsibility to say (paragraph 200) that “f these dis- 
ordered cases should be considered by the Minister responsible for 
advising a reprieve.” 

Take again the conclusion that there are ‘‘no rational grounds 
on which women could be relieved of the liability to suffer the 
death penalty while it still applies to men” (reviewer’s italics). 
The Report does not conceal its view that opposition to the execu- 
tion of women is likely to be based on emotional (which is, of course, 
a euphemism for sexual) prejudice. But, as is clearly indicated by 
the figures for reprieve (of 185 women condemned to death in 
England and Scotland from 1900 to 1949, only therteen, one tn ten, 
were ewecuted, i.e., 90 per cent. of the sentences were commuted 
or respited), the argument for the deterrent effect of execution in 
the case of women is reduced to absurdity; and if the factor of 
deterrence is one of the main justifications of capital punishment, 
then to say that there is no rational argument for not executing 
women is itself irrational, or, not to put too fine a point on it, 
itself a sign of sexual prejudice, a fact which is in any case implicit 
in the wording of the Commission’s conclusion, vis., * while it 
still applies to men.” And it is no use sidetracking the argument, 
as the Commission does, by eliminating the figures for women in 
coming to conclusions about deterrence. Nor does it improve 
matters to argue (as in paragraph 186) that amongst the women 
executed are those who have committed ‘°‘ cold-blooded and 
atrocious’? murders, such as baby farming and slow poisoning. 
Tf the * heinous nature ” of the offence is to be taken cognisance of, 
either in confirming or in commuting the death penalty, then the 
Commission’s laboriously constructed argument in favour of the 
conclusion that “‘it is impracticable to find a satisfactory method 
of limiting the scope of capital punishment by dividing murder into 
degrees ” falls to the ground. For if it is practicable for a respon- 
sible Minister to recommend reprieves in terms of the degree of 
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heinousness, it should be no more difficult for a Royal Commission 
to distinguish degrees of murder in the same terms.* 

Summing up, two conclusions are irresistible. Brilliantly written 
and marshalled with skill, judgment and a patent regard for reason, 
the argument of the Report demonstrates how impossible it is to be 
reasonable about an emotional issue without full knowledge of 
unconscious sources of bias. The second conclusion is essentially a 
practical one, for never in the history of penological literature has 
such a devastating indictment of capital punishment been set before 
the public that is ultimately responsible for its maintenance. 


EDWARD GLOVER.* 


+ Incidentally the Commission admits that ‘the system (of establishing degrees 
of EERIE as now operated (in the Untied States) undoubtedly does much 
to limit the scope of capital punishment "’; and since limitation of this ty 
wos ono of the avowed ams of the Commueeion, ît dooa not seem t the 
ormidable array of legalistic arguments y the Commission against 
establishing ihe pacho in this country justifies the view that this line of 
Re ae, See , as the Commission states (para. 

i ‘the law cannot ignore the public demand for retribution which heinous 
crimes undoubtedly provoke '’ ıt is also incumbent on the law to give statutory 
force to this popular discrimination of degrees, not just leave ıt to juries 
or to Home D Ea Gs ake ae T PETA TET oeenes This 
would involve a psychiatric investigation of murderers es well as of the act 
of murder, a contingency which curtously enough never seems to have ocourred 
to the Commussion, whose brief and inadequate researches on the subject 
aro confined to elementary classification of the act. 

* x.D.; formerly Duirector of Research, Institute of Psycho-anelyms, and 
Becretary of International Psrycho-analytical Association; co-founder of 
the Institute for the Study and Treatment of Delinquency, and Chairman of 
ite Scientific Committee; co-editor of the British Journal of Delsnquenoy; 
author of books and articles on psycho-analysis, sociology and delinquency. 


ABOLITION OF SECRECY IN THE 
PREFERMENT OF INDICTMENTS 


ARCHBOLD’S leading work, Pleading, Evidence and Practice in 
Criminal Cases,’ opens with an account of what is an indictment, 
and when it may be preferred. That this should be go Very simply 
reflects the importance of the indictment in the law of criminal 
procedure. For it is the rock upon which the prosecution of every 
indictable offence is grounded ; and generally it is the only criminal 
pleading which is in writing. In these circumstances it is surprising 
to find concealed within the rules governing the preferment of the 
indictment a matter of serious injustice. 

' There was a time when serious injustice to the accused person 
might have been said to have been the aim of criminal procedure. In 
the lawless days of the sixteenth century the Crown took steps, in 
accordance with the wish and approval of public opinion, to give 
Crown counsel the advantage m the conduct of criminal trials.? 
Thus, persons accused of treason or felony were denied the assist- 
ance of counsel and were refused a copy of the indictment.’ The 
refusal of a copy of the indictment was justified on technical 
grounds. ‘That justification has been explained by Holdsworth :— 
“ Pleading in criminal cases was always oral. It is true 

that the indictment, unlike the accusation of the appellor, was 
written; but this written Indictment was im form and in fact 

a presentment to the king on which the king took action ee 
and, because it was in its written form a presentment to the 
king, the prisoner was not at common law entitled to a copy.” ‘ 

At the commencement of the seventeenth century a practice 
developed, in respect of State Trials, of preparing an elaborate and 
detailed indictment from the evidence contained in depositions of 
_ Crown witnesses." The new practice enabled pleaders to amplity 
the detail of each count; hence indictments increased in length. 
Lengthier indictments in turn increased the severity of the restric- 
tions under which accused persons laboured, since it was impossible 
to memorise the whole of the indictment at the arraignment. Thus, 
when Sir Walter Raleigh stood upon trial for his life, he exclaimed, 
having heard the long indictment read to the court : “ My lord, I 


1 88rd ed., at p. 1. 

4 Holdsworth, A History of Enghsh Law, xx, 298. 

3 Ibd., at p. %4. The rule den the assistance of counsel to 
er ee ee a ges 6 & 7 Will. 4, o Ld. 

t Ibid , ın, 615. 

* Buch depositions were read instead of the witnesses being produced. 
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pray you I may answer the points particularly as they are 
delivered, by reason of the weakness of my memory .. .’’* 

The accession of William and Mary in 1689 founded modern 
England: further, it set in train a more tolerant spirit in the 
administration of criminal law. That new spirit was reflected in 
the legislation of the time. For example, the preamble to the 
Treason Act, 1695,’ stated: ‘‘ Whereas nothing is more just and 
reasonable, than that persons prosecuted for high treason and mis- 
prision of treason . . . should be justly and equally tried, and that 
persons accused as offenders therein should not be debarred of all 
just and equal means for defence of their innocencies m such cases. 
. . ° By section 1 of the Act, persons indicted for high treason 
and misprision of treason were given the right to have a true copy 
of the whole indictment delivered to them five days at least before 
their trial. Later, the Treason Act, 1708,° widened that concession 
by enacting that in cases of high treason and misprision of treason 
a copy of the indictment should be delivered to the party indicted 
ten days before trial. 

With regard to indictment for felony, changes in the law of 
criminal procedure were introduced very much more slowly. Until 
1988 a bill of indictment for felony was normally presented to and 
found by the grand jury. Usually the bill related to charges into 
which the examining justices had already inquired, and in respect 
of which depositions had been taken.’ But the deliberations of the 
grand jury were by no means restricted to the evidence contained 
in depositions. ‘* A grand jury acted on any evidence they saw fit 
to admit, and could, and constantly did, act on their own know- 
ledge.” 1° A grand jury could hear the evidence of witnesses for 
the prosecution. Any person could appear before a grand jury 
with a bill or draft indictment, and witnesses to speak to the truth 
of the matters charged, without notice ever having been given to the 
person accused.’* Proceedings were conducted in absolute secrecy. 
No person was allowed to be present in the grand jury room other 
than the solicitor acting for the prosecutor. The deliberations of 
grand juries were enshrouded in the deepest mystery. In the year 
1898 an accused person attempted to pierce the veil of secrecy. 
One Rhodes was in custody on a charge of obtaining eggs by false 
pretences. Before the bill of indictment was sent to the grand jury 
Rhodes applied in person for leave to attend and give evidence for 
the defence before the grand jury. What had encouraged Rhodes 
to suppose that his application might be successful? The answer 


Gir 9 segs Trials 1, at p. 4. 
, ©. 8. Of. preamble to 7 Anne o. 22. 
ign o: 21, s 11. l 
ugh, strictly speaking, it was not n to have any depositions 
Bee the observations of Goddard L.J. in R. v. Chai 
bles Sessions, oc p. Downes [1058] 2 All BB. 750, at p. 751. 
1° Tbid. 
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lay in the terms of section 1 of the Criminal Evidence Act, 1898, 
which provided that: ‘‘ Every person charged with an offence . .. 
shall be a competent witness for the defence at every stage of the 
proceedings.” Had the section conferred upon Rhodes a right of 
audience before the grand jury? In the Court for Crown Cases 
Reserved, Lord Russell of Killowen C.J. said :— 

“It is clear that the limitation of the right of a person 
charged with an offence to give evidence is that he may be 
called for the defence, and for the defence alone. A grand jury 
have nothing whatever to do with the defence. Their functions 
are well known. They sit in private. They have to hear the 
evidence, or at any rate part of the evidence, for the prose- 
cution, and to say whether in their opinion a prima facie case 
against the prisoner has been made out. It would be difficult 
to beheve that the legislature intended by this section to 
enable a grand jury to hear evidence for the defence. Such a 
thing would be no less than an anomaly.’ 1 

The decision of a grand jury was that of the majority. Hence 
twenty-three Jurors were empanelled so that a majority of not less 
than twelve might find a true bill. If the bill were rejected the 
words “‘No true Bill” were indorsed upon it. If the bill were 
found the words ‘‘ True Bil” constituted the proper indorsement, 
and thereupon the “ bill’? became the indictment. The foreman, 
accompanied by one or two grand jurors, delivered the indictment 
to the clerk of assize, who duly caused it to be passed to the clerk 
of arraigns. In more recent times the form of the indictment was 
as follows :— 

‘“ First count. Central Criminal Court to wit. The Jurors 
for our Lady the Queen upon their oath present, that, etc. . . . 
Second count. And the Jurors aforesaid upon their oath afore- 
said do further present, that, etc... .” 

Writing in the year 1882 Sir James Stephen said of the 
indictment : — 

“< Tt is in the form of a statement upon oath by the grand 
jury that the prisoner committed the offence with which he is 
charged. This assertion in former times went a long way. . . 
to his conviction.” } 

It is a curious fact that from the earliest times down until 1859 
there were but three enactments which brought into the law of 
criminal procedure any major alteration in respect of indictment 
for felony. First, in the year 1781 the statute 4 Geo. 2, c. 26 
abolished the rule that the indictment must be in Latin. The 
preamble to that statute reveals that the intention of the legislature 
was to protect the subject ‘‘. . . from the peril of being ensnared 
or brought in danger by forms and proceedings in courts of justice, 


13 In R. v. Rhodes [1800] 1 Q.B. 77, at p. 80. My thanks are due to Mr. 
H. J. Astell Burt for bringing this case to my notice. 
13 Stephen, Hist. Crim. Law, i, 274. 
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in an unknown language. .. .’? Subject to that alteration, an 
indictment in the reign of George IV was, in all major respects, what 
an indictment in the time of Edward III, and probably in that of 
Edward I, had been.* Thus immediately prior to the Act of 1781, 
without notice to the party accused, any person was entitled to lay 
before a grand jury a bill or draft indictment accusing any other 
person of any crime whatsoever and, in the absence of the party 
accused, a ‘‘ True Bill” could be found which would be drafted in 
Latin. Thereafter, the party accused would be arraigned in a 
foreign tongue which he might not, and in all probability did not, 
understand. After the coming into operation of the Act of 1781, 
the party accused learned at his arraignment the substance of the 
count or counts against him. Such was the first step away from 
the practice of secrecy in the preferment of indictments for felonies. 

The second major alteration was not brought about until 1851, 

when the statute 14 & 15 Vict. c. 100 removed a mass of oppressive 
and highly technical rules of pleading, thereby simplifying as well 
as shortening the contents of mdictments. Four examples suffice 
to show how this reform was effected :— 

(i) Section 1 empowered the court to amend discrepancies 
between the indictment and the evidence, particularly with 
regard to the description of persons or things. Hence, 
pleaders no longer feared that the whole indictment would 
be held to be bad for the want of particularity m some 
matter of mere detail. Accordingly, the substance of each 
count became more obvious to .the untrained eye. 

(i) Section 5 abolished the rule that written documents must 
be set out verbatim. 

(ii) Section 18, provided that coins and banknotes might be 
described simply as money. 

(iv) Section 9 enacted that where a person was indicted for an 
offence it was no longer necessary to add a count charging 
an attempt to commit that offence. 

In consequence of those changes the party accused could more easily 
understand and follow the content of the indictment as it was read 
by the clerk of arraigns. That is why the reforms introduced by 
the Act of 1851 were of the utmost importance; for as yet the 
accused person was not entitled to a copy of the indictment in 
cases of felony. But, if much had been done, much still remained 
undone. In the view of Sir James Stephen the effect of the Act 
of 1851 “‘ . . . was to leave the greater part of the law relating 
to indictments in a blurred half-defaced condition, like a slate the 
greater part of the writing on which has been half rubbed out.” 1 


14 Ibid., at p. 275 
15 Ibid., at p. 288. ° No further change occurred with regard to the form of the 
indictment until the year 1915. 
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A third major change was introduced by the Vexatious Indict- 
ments Act, 1859,'* which limited the right hitherto possessed by the 
private prosecutor to prefer before a grand jury a bill of indictment 
charging any offence whatsoever. The Solicitor-General (Sir 
H. S. Keating), in moving the second reading of the Vexatious 
Indictments Bill, said, that in consequence of indictments having 
in Many cases been preferred against persons before grand juries for 
purposes of oppression or extortion, the Bill provided that with 
regard to a number of specified offences prosecutors before preferring 
their bills of indictment should first be required to take proceedings 
before magistrates, and so give the parties accused some notice of 
the accusations. As matters then stood indictments might be 
preferred before grand juries, and if they were truly found upon 
ew parte statements, the prosecutors were entitled to bench war- 
rants, and the first notice the intended victims—the persons 
accused—treceived of the proceedings was from the execution of 
those warrants.” Yet the number of offences specified by the Act 
of 1859 was insufficiently comprehensive. Hence, Sir James 
Stephen gave expression to the view that ‘‘in this country anyone 
and everyone may accuse anyone else, behind his back and without 
giving him notice of his intention to ‘do so.” 1! 

Thus did matters continue down until the year 1915. ; 

The kernel of the Indictments Act, 1918," is to be found in 
section 8, which enacts that every indictment shall be sufficient 
if it contains a statement of the specific offence or offences with 
which the accused person is charged, together with such particulars 
as may be necessary for giving reasonable information as to the 
nature of the charge or charges. This provision, and the rules made 
under the Act of 1915 with regard to the form of the indictment, 
may be said to have ‘“‘ rubbed the slate clean.” 

But the one vital measure of reform which the Act of 1915 
introduced (a measure of reform which had been introduced into 
the law, in the case of high treason and misprision of treason, in the 
year 1695) is nowhere to be found in the body of the Act. It is to 
be found in the First Schedule to the Act among the rules known 
as the Indictment Rules, 1915. Rule 18 thereof states: 

“< (I) It shall be the duty of the clerk of assize, after a 
true bill has been found on any indictment, to supply to the 
accused person, on request, a copy of the indictment free of 
charge.”’ 

One cannot tell why rule 18 was not incorporated within the main 
body of the Act. Possibly the draftsman wanted all matters of 
apparent detail in his schedules. Possibly there was a conflict of 


16 Of & 28 Vict., c. IT. 

17 Hansard (1850) Vol. 155, p. 448 For criticiam of the Act, see Stephen, 
Hist. Crim Law, 1, S04. 

18 Stephen, Hist. Crim. Lew, 1, 208. 

1°96 & 8 Geo. 5, o 90 
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opinion as to whether or not the rule should be a permanent 
feature of criminal procedure. The more likely reason was that 
Parliament intended to give to the Rule Committee *° powers of 
adding to or varying the operation of the rule. 

It is submitted that the operation of rule 18 should be varied 
by the Rule Committee. 

The matter arises in this way. 

After the coming into operation of the Act of 1915, secrecy in 
the preferment of indictments was restricted to the actual proceed- 
ings before grand juries. Grand juries were abolished, with small 
exceptions, by the Administration of Justice (Miscellaneous Pro- 
visions) Act, 1988.*1 The Act of 1988 contained the following 
provision :— 

< . . . Where the person charged has been committed for 
trial, the bill of indictment against him may include, either 
in substitution for or tn addition to counts charging the offence 
for which he was committed, any counts founded on facts or 
evidence disclosed in any examination or deposition taken 
before a justice in his presence, being counts which may lawfully 
be joined in the same indictment.’ ™ 

Four questions arise for consideration : 

1. Upon whom does responsibility rest for the correctness of 
an indictment? | | 

2. What procedure is there for obtaining the opinion of the 
court before the extra count is added? 

8. Who is to decide whether additional counts are in fact 
founded on facts or evidence disclosed in any examination 
or deposition taken before the examining justices? 

4. What obligation is there upon the prosecution to inform 
the accused person of the fact that a count has been 
added ? $ 

As to 1. Upon prosecuting counsel.™? Responsibility rests 
neither upon the court nor upon the police authorities. 

As to 8. None. 

As to 8. The Act of 1988 contains no indication as to the answer - 
to this question. However, Hilbery J. has said: 

‘The section cannot have intended to put it in the power 
of the prosecution to decide finally whether the indictment 
against the accused should include charges upon which the 

ining magistrates . . . have refused to commit. That 
construction would enable the prosecution to overrule the 
decision of the magistrates... . 

“ Where then rests the power to decide whether particular 
counts charging certain offences are properly included in an 
indictment as: ‘ . . . charges founded on facts or evidence 


20 Tbid., ss. 1 and 93. 

21 WB & 24 Geo 5, o. 86, s 1. 

a2 Ibid., $. 2 (8) (2). 

23 Per Humphreys J. m R. v. Smtth and Others [1950] 2 All E.R. 670, at p. 682. 
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disclosed in any examination or depositions . . . being counts 
which may lawfully be joined in the same indictment’? The 
answer, in our view, is plainly with the court before which 
the bill of indictment is preferred, in other words, the trial 
judge. The question in its nature is one of legal objection to 
the indictment. It is appropriate matter for a motion to quash 
the indictment.’’ * 

But an application to move to quash the indictment, or a 
particular count or counts in an indictment, is made before the 
arraignment. Further, unless such application is made there is 
no right of appeal thereon.* Yet how can an accused person move 
before arraignment to quash that count of which he has no knowledge 
until after arraignment? 

As to 4. None. 

This is the heart of the matter : it is a matter of serious injustice. 
“Secret? indictment is not, perhaps, an accurate term, having 
regard to the fact that an accused person has the right to request 
to be supplied with a copy of the indictment after the bill has 
been preferred and signed. However, ‘silent’ indictment is a 
completely accurate term. 

For how shall the accused person know that an extra count has 
been added in the bill of indictment? He may hear of it only at 
the arraignment : but by that time his right of appeal in the matter 
has been absolutely eliminated. On the other hand, even if an 
accused person attempts to take advantage of rule 18 by making his 
request for a copy of the indictment to be supplied to him, in fact 
that copy indictment might not be supplied to him until twenty-four 
hours before the trial.** That is because the bill of indictment must 
be both preferred and signed before the accused person becomes 
entitled to demand a copy. Moreover, the proper officer of the 
court cannot sign the bill until after it has been preferred. It is 
the prosecutor who prefers the bill. Hence, if for any reason the 
prosecutor delays preferment of his bill, the accused person is 
absolutely prevented from obtaining his copy. The truth is bitter. 
What incentive is there for the prosecutor to expedite matters? 
Why should the prosecutor prefer his bill well in advance of trial? 

The matter requires remedial legislation. Rule 18 was a useful 
rule in the days of the grand jury. It had the simple aim and 
design of enabling an accused person to acquaint himself with the 
finding of the grand jury. It put into the hands of the accused 
person a copy of the indictment for his use at the trial. But grand 
juries have been abolished. Today, there is no body of persons 
having power to reject bills of indictment. There is in the hands 
of the prosecutor this tremendous new power of adding counts. 


24 In R. v. Morry [1945] 2 All E.R. 689, at p. 686 ; 81 ares eer 19, at pp. 25, 28. 

35 Administration of Justice (Miscellaneous Provisions) Act, 1988, s. 3 (8) (b). 

36 See rule 3 of the Indictments (Procedure) Rules, 1088 (B.B. & O. 1988, No. 
745/L 22). pA 


Jury 1954 ABOLITION OF SECRECY IN INDICTMENTS 848 


There is no procedure for obtaining the opinion of the court before 
extra counts are added. 

Farther, it is for the accused person himself to take legal objec- 
tion to the bill. Yet, motions to quash ought not to be made 
without the fullest consideration. Judges are entitled to the 
courtesy of not being troubled by ill-considered argument. Above 
all things else, the defence requires time in which to consider 
particular counts in the light of the depositions. Applications to 
adjourn cause great inconvenience if the date of hearing has been 
specially fixed. The conclusion is irresistible that what is needed 
is a new rule 18. A time limit should be introduced. A prosecutor 
should be obliged to prefer his bill, together with a copy thereof for 
the use of the accused person, seven days at least before the trial. 
Lastly, the clerk of assize or other proper officer of the court should 
be obliged to sign the bill and to cause the copy indictment to be 
delivered to the accused person five days at least before trial. 

An accused person ought not to be obliged to request to be- 
supplied with a copy of the indictment in order to learn what 
offences the prosecutor seeks to prove against him. But, unless 
and until the rules of crimmal practice are altered, solicitors should 
tn all cases request to be supplied with a copy of the indictment. 

For who knows what it may contain? 

Prrer SoLoMon.* 


* a.a. (oxon.), of the Inner Temple, Barrister-at-Law. 


POLYGAMOUS MARRIAGES 
AND 
ENGLISH CRIMINAL LAW 


ALTHOUGH many of the problems that arise in connection with 
polygamous marriages have been subjected to a fairly detailed 
study, those arising in the field of criminal law have to a consider- 
able extent been ignored. It is proposed to examine the position 
of such marriages in relation to the law of bigamy, an inquiry which 
is complicated by uncertainties in the law of bigamy itself. The 
problems here turn upon the interpretation of the Offences agamst 
the Person Act, 1861, s. 57,’ which reads: 

“ Whosoever, being married, shall marry any other person | 
during the life of the former husband or wife, whether the second 
marriage shall have taken place in England or Ireland or else- 
where, shall be guilty of felony . . . Provided, that nothing in 
this section contained shall extend to any second marriage con- 
tracted elsewhere than in England and Ireland by any other 
than a subject of Her Majesty, or to any person marrying a 
second time whose husband or wife have been con- 
tinually absent from such person for the space of seven years 
then last past, and shall not have been known by such person to 
be living within that time, or shall extend to any person who, at 
the time of such second marriage, shall have been divorced from 
the bond of the first marriage, or to any person whose former 
marriage shall have been declared void by the sentence of any 
court of competent jurisdiction.” 

The main dispute turns upon the interpretation of the terms 
“ being married’? and “shall marry’ or “‘ second marriage,” 
i.e., the requirements pertaining to the first and second marriages 
respectively. 

Regarding the former, it is well established that, to constitute 
the offence of bigamy, the first marriage must be one that will be 
recognised as a valid marriage by the English courts.” The first 
problem is whether a valid potentially polygamous marriage con- 
stitutes a sufficient first marriage to support an indictment for 
bigamy. There are at least two judicial dicta to the effect that such 
Marriages are not sufficient. Thus, in Harvey v. Farnie, Lush 
L.J. stated,’ obiter 

‘If one of the numerous wives of a Mohammedan was to 
come to this country, and marry in this country, she could not 


1 94 & 25 Vict c 100. 
2 Kenny, Outlines of Criminal Law, 16th ed , p 171; Russell on Crime, 10th ed. ; 
Archbold, Pleading, Kordence and Praotios in Criminal Cases, 82nd ed., p. 1842. 
3 (1880) 6 P.D. 85, at p. 58. 
_ B44 
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be indicted for bigamy, because our laws do not recognise a 

marriage solemnised in that country, a union falsely called 

marriage, as'a marriage to be recognised in our Christian 

country. 99 

In R. v. Naguib, an Egyptian, domiciled in Egypt, who had 
Married two women in this country, was indicted for bigamy. He 
pleaded that his first English marriage was invalid because at the 
time of its celebration he was already married to a woman in 
Egypt, a marriage which he had dissolved before the celebration 
of his second marriage. He was found guilty on the ground that 
he had adduced no satisfactory evidence of the existence of his 
Egyptian marriage. Avory J., however, expressed the view, 
regarding which the Court of Criminal Appeal declined to express 
any opinion, that * 

“ Even if it had been properly proved that this marriage 
was solemnised in a country where polygamy is lawful 
to the law of that country, I should still have held that it was 
not a valid marriage in England which could be recognised for 
the purpose of this indictment.”’ 

Finally, even in Baindail v. Baindail, Lord Greene M.R. 
stated 6 : 

“I must not be taken as suggesting that md every purpose 
and in every context an Indian marriage such aa ahs would 
be regarded as a valid marriage in this country. Mr. Pritt in 
his reply drew an alarming picture of the effect of our decision 
on the law of bigamy if we were to decide against him. I 
think it right therefore to say that, so far as I am concerned, 
nothing that I have said must be taken as having the slightest 
bearing on the question of the law of bigamy. On the question 
of whether a person is ‘married’ within the meaning of the 
statute (which is a criminal statute) when he has entered into 
a Hindu marriage in India I am not going to express any 
opinion whatever. It seems to me a different question in 

ich other considerations may well come into play. I hope > 
necely that nobody wil endeavour to spell out of what I 
have said anything to cover such a question.” 


Despite these opinions, it is submitted that it cannot now be 
doubted that such a marriage will be sufficient for the purposes of 
the criminal law. Although there is no direct authority for this 
statement, it is nevertheless submitted that the decisions in 
Srinivasan v. Srinivasan’ and Batndatl v. Baindail, despite the 
cautious warnings of Lord Greene in the latter case, necessitate the 
conclusion, for there is scant justification for recognising potentially 
polygamous marriages for the purposes of the law of nullity, but 
withholding it for the purposes of the law of bigamy. Thus, it is a 


s At p 880. 859. 
s [iole] Pam 1%, at p. 180. 
1946] P 
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little difficult to see the justification for holding, that an Indian 
Muslim or Hindu, who, having been married according to his 
personal law in India, could ‘‘ marry ” again in this country with- 
out being subject to the English law of bigamy, whereas an Indian 
Christian, who, having been married in India, attempted to 
“< marry ” again here would be guilty of bigamy, whilst, in both 
cases their Indian marriages would have the effect of rendering 
null their English ‘* marriage.” In both cases a man, being married, 
is attempting to marry again in this country, and whether their 
personal law sanctions polygamy or not hardly affects the 
question from the point of view of English criminal law. 
Although at least some modern writers support this contention,’ 
Morris ° would appear to be of the opinion that there could be no 
prosecution for bigamy in such cases. He admits, however, that,?° 

“< At first sight it looks illogical to treat the first polygamous 
marriage as valid for the purpose of invalidating the second 
monogamous ceremony, and yet as not giving rise td a prosecu- 
ting for bigamy; or to treat the second monogamous ceremony 
as constituting a marriage void for bigamy, but not a bigamous 
marriage 9. 

but continues, 

** But the dilemma disappears if we remember that the same 
words ‘ husband °’ and ‘ wife’ are used in different senses in the 
Matrimonial Causes Act, 1950, and in the Administration of 
Estates Act, 1925; in the former case they do not include the 
spouses of a polygamous marriage, in the latter case they 
probably do. Moreover, the same-verb ‘to marry’ is used in 
two different senses in the same sentence of section 57 of the 
Offences against the Person Act, 1861.” ; 

With great respect it is submitted that this does not avoid the | 
logical difficulty. Even if we assume that the words “ husband ”’ 
and “‘ wife’? are used in different senses in the Matrimonial Causes 
Act, and the Administration of Estates Act, it is difficult to see 
what bearing that has upon the meaning of the term “ being 
married ° in the Offences against the Person Act. Equally, it is 
true that merely because the verb ‘‘to marry” is used in two 
different senses in the Offences against the Person Act, s. 57, does 
not prove that “being married ’”? means only being a party to a 
de jure monogamous marriage. It is, therefore, respectfully sub- 


mitted that the logical dilemma remains and that in view of this, a ` 


potentially, or even a de jure, polygamous marriage should be 
regarded as sufficient to support an indictment for bigamy. 


8 Kenny, Outlines of Criminal Law, 16th ed., p. 171; Russell on Crims, 10th ed., 
P: ; conira, Archbold, Pleading, Practice and Evidence in Crimenal Cases, 


, p 1842 
* '' The Recognition of Polygamous Ma es ın English Law " in Sonderdruok 
aus Festschrift fur Marten Wolff (1959) , at p 


pe pioa (1058) 66 H.L.B. 
961; see also his Cases on Private International Law, 2nd ed (1051), p. 92. 


10 At p. 818. 


)\ 


JuLy 1954 POLYGAMOUS MARRIAGES 847 


Thus far we have only considered such marriages on the assump- 
tion that they were celebrated abroad. We must now turn to 
consider the position that arises where, e.g., a Hindu or Muslim, 
domiciled in India, celebrates his first marriage in this country. 
There would appear to be two distinct cases to be considered here. 
There are firstly those where there has been no contravention of 
the Marriage Act. In this case no particular difficulties arise. If 
it be assumed that the “‘ nature of the marriage ” be determined 
by the lew loci celebrationis, then any marriage lawfully celebrated 
in this country would be a de jure monogamous marriage, and 
clearly sufficient to constitute a first marriage for the purposes of 
the law of bigamy. If, on the other hand, it be assumed that the 
“ nature of the marriage ” is determined by the lew domicili of the 
husband, then clearly the marriage, although celebrated here, could 
nevertheless be potentially polygamous. If, however, it be admitted 
that a valid potentially polygamous marriage, if celebrated abroad, 
be a sufficient first marriage, then clearly such a marriage, if 
celebrated in this country, should be sufficient. Thus, on either 
view, where the marriage is celebrated in this country, whether 
potentially polygamous or not, it will be a sufficient first marriage 
for the purposes of the criminal law. 

Where, however, the marriage has been celebrated in this 
country according to religious rites in contravention of the pro- 
visions of the Marriage Act, difficulties arise. The question is 
essentially whether a marriage’ so celebrated is a valid marriage or 
not; for if valid, it will clearly be a sufficient first marriage. This 
problem turns upon the interpretation of the Marriage Act. The 
Act lays down certain formalities regarding the celebration of 
marriages in this country, but it only provides for the nullity 
of marriages celebrated in contravention of these provisions in those 
cases where the parties ‘“‘ knowingly and wilfully ” contravene 
them.’! This would appear to lead to the conclusion that in those 
cases where the provisions of the Act are not knowingly and wilfully 
contravened, the validity of the marriage must be determined by 
common law, always assuming, of course, that the provisions of the 
Act regarding age and the prohibited degrees are in no way 
contravened. 

It follows from this, since English common law, as interpreted 
by the House of Lords in R. v. Millis,'* requires the presence of an 
ordained priest as necessary to the validity of common law 
marriages, that any marriage celebrated in contravention of the 
provisions of the Marriage Act, in circumstances under which there 
is no wilful contravention, will be a valid marriage provided that 
consent per verba de praesenti is declared before an ordained priest. 


11 g. 49. 
12 (1848) 10 Ol. & F. S84. 
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It may be remarked that Russell has expressed the opinion 
that *° 
“* Owing to the provisions of the Marriage Acts, 1828-1949, 
proof of a common law marriage in England is not sufficient for 

the purposes of an indictment for the law of bigamy.” 
With respect it is a little difficult to see the justification for this 
opinion, and, indeed, no authority is cited to support it. If, as we 
submit, the validity of a marriage celebrated in this country in 
contravention of the provisions of the Marriage Act, where there 
has been no wilful contravention, is determined by common law, 
why should not a valid common law marriage be a sufficient first 
marriage for the purpose of an indictment for bigamy? Thus it 
seems reasonably clear that a valid common law marriage celebrated 
abroad will be a sufficient first marriage, and if this be so, what 
justification is there for distinguishing between the two cases—in 

both cases the marriage is a valid common law marriage. 

The essence of the position regarding the first marriage is that 
it must be a valid marriage—whether there has been contravention of 
the Marriage Act or not is immaterial. It is therefore respectfully 
submitted that a valid common law marriage will, in fact, be 
sufficient to support an indictment for bigamy. This, however, is 
of course of little assistance in those cases where there is an attempt 
to celebrate a marriage in this country according to Muslim or 
Hindu rites, since such ‘‘ marriages”? would be invalid by common 
law on the ground of the absence of an ordained priest. 

This conclusion, however, would appear to be opposed by Re the 
Estate of Abdul Belshar Majid,’* in which a Muslim, domiciled 
abroad in a country where Islamic law was applied to him as his 
personal law, married two domiciled English women according to 
Muslim rites in this country, and yet it was apparently assumed 
that both the marriages were valida The case cannot, however, 
be regarded as decisive for this purpose. The matter was settled 
out of court, and although Beckett+* has pointed out that the 
omission by the court to inform the Treasury Solicitor, to enable 
the Crown to claim the estate of the deceased as bona vacantia, 
implies that the marriages were regarded as valid, it surely remains 
‘true that a decision by implication cannot be regarded as of great 
weight. Morris '*' has, however, argued that even if the omission 
to inform the Treasury Solicitor were deliberate, it does not neces- 
sarily imply that the marriages were regarded as valid, on the 
ground that, . . 

“the husband died domiciled in Persia, and therefore the 

English court was only concerned to discover the individuals 

13 ony. ee 10th ed. (1950), p. 856; Roscoe, Criminal Evidence, 16th ed. 
, P- ; 


14 Times (1026), December 16 and 18; (1927), January 14 and 18. 
15 #4 oat ia of Polygamous Marriages under English Law, 48 L.Q.B. 841, 
a 


t Pp. : 
16 Op. oit., at p. S04. 
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who by Persian law were entitled to the property. If by 
Persian law the estate devolved on individuals who had gone 
through a ceremony in England, and if the English court gave 
effect to Persian law as the law of the domicile, it does not 
follow that the English court recognised the ceremony as a 
marriage or the person concerned as a wife.” 
This argument depends upon the adoption of the theory that the 
“incidental question ” is determined by that legal system which 
has been held to govern ‘‘ the main issue.’ Whether this particular 
argument be adopted or not, and there is certainly no evidence 
that it even occurred to the court, the fact remains that the decision 
cannot be regarded as of very great weight. 

Sir Eric Beckett,’’ on the other hand, argued in favour of the 
validity of such marriages, on the ground that, just as English 
marriages celebrated abroad may be valid as common Jaw marriages, 
although not valid by the lem loci celebrationis, so, a marriage 
celebrated in this country between Muslims according to Muslim 
rites may be considered valid although not celebrated according to 
the requirements of English law. This argument, however, as 
Morris ** has pointed out, confuses the fact that in those cases 
involving the validity of common law marriages the lem fori and 
the lew loci celebrationis were not the same, whereas in the case 
of the validity of a Muslim marriage celebrated in this country, 
coming before the English court, they would be. 

It is therefore respectfully submitted that any marriage 
celebrated in this country in contravention of the provisions of the 
Marriage Act, unless Valid as a common law marriage, is invalid, 
and therefore incapable of being maintained as a sufficient first 
marriage for the purposes of bigamy. 

If we turn to consider the case of the second marriage, we 
must again distinguish between those cases where it was celebrated 
in this country, and those where it was celebrated abroad. Where 
the marriage in question has been celebrated in this country, the 
first point that needs to be mentioned is the question as to whether 
the mere fact that a man’s personal law sanctions polygamy renders 
him immune from prosecution for bigamy if he marries a second 
time in this country. It would appear to have been the opinion of 
Darling J. in the Hammersmith Marriage case ™ that such a person 
could not be convicted of bigamy. Thus his Lordship stated ™ : 

“ Should Dr. Mir-Anwarudin succeed in his contention here, 
he might demand of this registrar four certificates at once, and 
with the sanction of them might proceed to marry as many 

English women of the Christian faith; yet it is plain that not 

one of such unions could give the woman espoused the status 


17 Op. œt., at p. 866. 
18 Op. ait., at p. 807. 
19 R. v. Superintendent-Registrar of Marnages, Hammersmith, ox p. Mir-Anwar- 

udin [1917] 1 K.B. 634 
20 At p. 650. 
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of wife according to English law, for if it did those certificates 
would permit of polygamy, which our law forbids; they would 
indeed amount to licences to commit three separate felonies.” 

This, it is respectfully submitted, is erroneous. The Offences 
against the Person Act, which admittedly applies to all persons 
within the territorial jurisdiction of the English courts, simply 
provides that any person who ‘‘ being married, shall marry,” is 
guilty of felony, and there is no exception in favour of those 
persons whose personal law sanctions polygamy. This is made 
quite clear by the actual decision in R. v. Naguib, where the 
prisoner, although a Muslim domiciled in Egypt, was found guilty 
of bigamy, having married in this country, being already married. 
It would seem logically to follow that, e.g., a Hindu or Muslim, 
who having celebrated a valid, although potentially polygamous: 
marriage, contracted a second marriage in this country, would be 
guilty of bigamy. 

Morris,? however, argues that the question, where the second 
marriage is celebrated according to the normal English ceremonies, 

“is academic, because he (the husband) would be unable to 
obtain a certificate for the lish ceremony unless he stated 
in his notice of marriage that he was an unmarried man and 
that he knew of no impediment to the marriage: and if he 
made a false declaration, he could be convicted of an offence 
under section 8 of the Perjury Act, 1911, for since Baindail v. 
Baindail the prior polygamous marriage would clearly be an 
impediment. (The punishment for this offence is the same as 
that for bigamy.) It is one thing for a polygamist to marry 
two wives, and quite another thing for him to pose ps an 
unmarried man. It is therefore immaterial in practice whether 
he could be convicted of bigamy in these circumstances, but it 
is submitted that he could not.”’ 
It may be remarked that it is by no means self-evident that a 
conviction for perjury could, on Morris’s own argument, be obtained 
in such cases. If the husband is not ‘‘ married ’’ far the purposes 
of the Offences against the Person Act, what justification is there 
for holding that he is guilty of perjury if he so describes himself 
for the purpose of obtaining a marriage certificate. It is surely 
carrying things rather far to argue that a criminal court should hold 
a man to be married for the purposes of perjury but unmarried for 
the purposes of bigamy. 

Morris, however, is of opinion that no prosecution would lie in 
those cases where the second marriage is celebrated in this country 
in compliance with the provisions of the Marriage Act. The argu- 
ment by which he reaches this conclusion has already been noted 
above, and it is respectfully submitted that it does not in fact 
involve the conclusion for which Morris contends. It is therefore 
respectfully submitted that a conviction for bigamy will lie in those 


41 Op. ot , at p. 817. 
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cases where a Hindu or Muslim, who being married, marries again 
in this country, using the ordinary English civil ceremonies. 

Quite apart from the above, however, this approach leaves 
untouched the problem arising where the second marriage has, been 
“ celebrated ” in this country by religious rites in contravention of 
the formalities Pe by the Marriage Act. In such cases 
there could be no question of a prosecution for perjury, and yet it 
will be submitted that nevertheless a prosecution for bigamy would 
lie. We must therefore examine the requirements relating to the 
second marriage. l 

The earlier attitude of the courts towards this problem seems 
clearly to have been that the second marriage had, apart from its 
bigamous character, to be a valid marriage. Thus, in R. v. 
Drake,” Parke J. held that a second marriage could not be regarded 
as bigamous if there was insufficient evidence that the banns had 
been published with the correct name of the woman, saying ” 

‘jif the banns had been published in a name that was not 
her own, and which she never gone by, the marriage would 
be invalid.” 
Similarly, in R. v. Graham,™ Alderson B. held that where the 
second marriage had been celebrated at Gretna Green in Scotland, 
it could not be regarded as bigamous if there was insufficient 
evidence as to its validity. 

Even as late as 1860 in Burt v. Burt, the court stated™: 

“ There must be proof of such a ceremony as, but for the 

former marriage, would have constituted a valid marriage.”’ 

In this case a woman petitioned for divorce on the grounds of 
bigamy, and adultery coupled with bigamy. The second marriage 
was celebrated in Australia according to the forms of the kirk of 
Scotland, but there was no evidence as to the validity of such a 
form by the law in force in Australia at that time. On this 
ground the court refused to grant a divorce, but did so on the 
ground of adultery coupled with desertion. 

Finally, in R. v. Fanning,** the second marriage was celebrated 
in Ireland by a Roman Catholic priest, contrary to 9 Geo. 2, c. 18, 
which forbade the solemnisation by Roman Catholic priests of 
marriage to which either party was a Protestant, although one of 
the parties was a Protestant. The Court of Criminal Appeal for 


22 (1880) 1 Lewin 25. It should be noted thet today the mere fact that a false 
name head been used would not necessamly be considered as invalidating the 
marriage. Thus in R. v. Lamb (1984) 60 T.L.R. 810, e falss name was given 
with the knowledge of both parties in the notice to the Su tendent- trar, 
and yet Lord Hewart C J., follo Re Rutter wA T.L.R. and 
Plummer v. Plummer (1917) 88 T.L.B. 417, held that such a marriage was a 
sufficient first marriage for purposes of bigamy 
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Ireland held, by a majority, that the second marriage was not 
bigamous, on the ground that it was not a valid marriage. 

On the other hand, there is another line of decisions which is to 
the contrary effect. Thus, in R. v. Allison,?’ Chambre J. held a 
marriage to be bigamous, although it had been celebrated in a false 
name, and although the only evidence of its celebration was that 
of a witness, there being no evidence of registration, licence, or 
publication of banns. Similarly, in R. v. Penson,** the second 
marriage had been celebrated in a false name, but Gurney B. held 
that it was nevertheless bigamous, saying 7° : 

“I am of opinion, that parties cannot be allowed to evade 

invalid marriage.” for an offence, by contracting a a ne 

id marriage.” 
ie, in R. v. Brawn,” the second marriage was between a woman 
and her deceased sister’s husband, which at that time was an invalid 
marriage. Lord Denman C.J. held that it was nevertheless 
bigamous, saying *’: 

“I am of the opinion that the validity of the second mar- 
riage does not affect the question. It is the appearing to 
contract a second marriage, and the going through the ceremony 
which constitutes the crime of bigamy, otherwise it could never 
exist in the ordinary cases; as a previous marriage always 
renders null and void a marriage that is celebrated afterwards 
by either of the parties during the lifetime of the other. 
Whether, therefore, the of the two prisoners was or 
was not in itself prohibited, and therefore null and void, does 
not signify, for the woman having a husband then alive, has 
committed the crime of bigamy by doing all that in her power 
lay by entering into marriage with another man.” 

Finally, in R. v. Allen,*? the second marriage was celebrated 
between a man and the niece of his deceased wife. Cockburn C.J. 
nevertheless held the marriage to be bigamous despite the impedi- 
ment of affinity between the parties, following R. v. Brawn and 
R. v. Penson. 

The manner in which these two lines of cases have been 
reconciled appears from the ground upon which Christian J. distin- 
guished R. v. Brawn in R. v. Fanning, and Cockburn C.J. 
distinguished R. v. Fanning in R. v. Allen. 

Thus, in R. v. Fanning, Christian J. stated ** : 

‘In Brawn’s Case the cerémony was complete—perfect in 
everything which the law required; and the only thing which 
prevented it being a valid marriage was the circumstance that 
the parties were within the prohibited degrees; but in the case 


37 (1808) R. & R. 109. 

ae (1882) 5 0. & P. 412. 
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before us the defect is in the ceremony : there is no ceremony 
at all; or there is worse than no ceremony, because there 18 
that which is condemned to nullity by a law of public policy.” 


In R. v. Allen, Cockburn C.J., dissented from the judgment in 
R. v. Fanning stating *: 


‘‘ After giving ‘our best consideration to the reasoning of 
the learned judges who constituted the majority of that Court, 
we find ourselves unable to concur with them, being unanim- 
ously of the opinion that the view taken by the four dissentient 
judges was the right one”; 


Nevertheless he felt it necessary to distinguish it, saying that there 


was 


‘ this difference between the case of The Queen v. Fanning 
and the present, that the form of marriage there resorted to 
was one which, independently of the bigamous character of the 
marriage, was, by reason of the statutory prohibition, inapplic- 
able to the special circumstances of the parties, and ineffectual 
to create a valid marriage, whereas in the case before. us, 
independently of the incapacity, the form would have been good 
and binding in law.” 


This method of reconciling the decisions leads to the conclusion 
that although the second marriage need not be a valid marriage, 
apart, of course, from its bigamous character, yet it must be cele- 
brated by a form which the law of the place of celebration recognises 
as a ceremony of marriage. 

Thus, to quote again from the judgment of Cockburn C.J. in 


R. 


y. AHen **: 


‘c Tt is sufficient for the present purpose to hold, as we do, 
that where a person already bound by an existing marriage 
goes through a form of marriage known to and recognised by 
the law as capable of producing a valid marriage, for the pur- 
pose of a pretended and fictitious marriage, the case is not less 
within the statute by reason of any special circumstances, 
which, independently of the bigamous character of the 
marriage, may constitute a legal disability in the particular 

arties or make’ the form of marriage resorted to specially 
mapplicable to their individual case.” 


Similarly, in R. v. Robinson,?’ Lord Hewart C.J. upheld a convic- 
tion for bigamy where the second marriage had been celebrated in 


84 At p. 08. 

35 At p. 9. 

36 At p. 101. This would sppear to be the position taken up by most textbook 
writers. Thus Kenny states, at p 172: ‘The second marriage (the slleged 
crime) must have been in a form recogmsed by the law of the place where it 
was celebrated ’’; Russell, at p. 881, states: ‘The form and ceremony gone 
through must be such as us known to and recognised by the law as capable of 
producing a velid marriage”; whilst finally Stephen, at p. 277, states: ““ The 
word ‘marries’ means goes through s form of marriage which the lew of the 


lace where such form 1s used recognises a binding.” 
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Scotland by a declaration before witnesses, the parties having been 
resident in Scotland for only one day, whereas by the then Scottish 
law ° twenty-one days’ residence was required before a marriage 
could be validly celebrated in that form. His Lordship merely 
stated,?* 
“ The matter has really never been-beyond doubt. It has 
not only been clear since 1872, but it was also made clear in the 
earlier case of R. v. Brawn.” 


but quoted the recorder as saying, 

‘“ The form adopted here quite clearly was recognised by 
the law as capable of producing a valid marriage, and the only 
reason it turned out to be an invalid marriage was because the 
accused had failed to comply with this condition precedent, 
and the same thing might have happened between parties with- 
in the prohibitive degrees of consanguinity.” 

The main problem raised here is the meaning to be attached to 
the term recognition, t.¢., which ceremonies of marriage are 
“ recognised ” by English law. It has already been painted out 
that disregard of the provisions of the Marriage Act will only result 
in the nullity of marriage if they have been ‘‘ knowingly and 
wilfully ’’ contravened. Where there has been no such contraven- 
tion the validity of such marriages falls to be determined by the 
common law. By the common law, at least as interpreted by the 
House of Lords in R. v. Millis, the only form which was necessary 
to the validity of a marriage was the declaration of consent per 
verba de praesenti before an ordained priest. In view of this it 
seems a little difficult to see just where the line is to be drawn 
distinguishing those forms of marriage which are recognised and 
those which are not. It can hardly be contended that the presence 
of an ordained priest is the criterion to be adopted, for apart from 
the fact that the presence of such a person is merely necessary to 
establish the valdity of the marriage, and it is admitted that the 
marriage need not be valid to be capable of being bigamous, English 
law recognises forms of marriage in which the presence of a priest is 
unnecessary. 

We are, therefore, left with the declaration of consent per verba 
de praesenti, and must conclude that any marriage which involves 
the declaration of such consent is in a form “‘ recognised by English 
law.” ; 

In view of this we -may inquire whether, in those cases where 
the second marriage has been celebrated in this country by Hindu 
or Islamic religious rites, in contravention of the provisions of the 
Marriage Act, it will nevertheless be capable of being bigamous. 
Prima facie it would appear that they may be so considered, at least 


78°19 & 20 Vict. c. 06, repealed by the Marriage fa a Act, 1989, s. 5 (2 & 8 
PA 6, c 34), and the Marriage (Scotland) Act, 1099 Commencement) Order, 
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to the extent to which they involve consent expressed per verba de 
praesenti. 

It may, however, be argued that the consent necessary to the 
creation of a valid common law marriage must be to the creation of 
the status of husband and wife, as understood in English law, and 
since according to some writers the status of husband and wife in a 
polygamous marriage differs from that as understood in English 
law, consent to such a status cannot be regarded as sufficient to 
constitute the crime of bigamy. This argument, of course, is based 
upon the postulate that the status of marriage involved in a de jure 
monogamous marriage differs from that involved in a potentially 
polygamous marriage, a proposition which we have elsewhere 
submitted cannot be substantiated. It may further be remarked 
that if it be admitted that a potentially or de jure polygamous 
marriage be a sufficient first marriage for this purpose, then there 
is little justification for holding that consent to such a marriage is 
not sufficient as a second marriage. 

In any case there is authority for our contention to be found m 
R. v. Rahman,* in which the defendant was charged with an 
. offence under the Marriage Act, 1886, s. 89,‘’ which provided that 
any person who shall 

“ knowingly and willingly solemnise any marriage in England, 
except by special licence, in any place other than a church or 
chapel in which marriages may be solemnised according to the 
rites of the Church of England, or than the registered buildi 
or office specified in the notice and certificate as aforesaid shall 
be guilty of a felony. ...”’ 
The defendant was a Muslim, and the marriage that he purported 
to solemnise was between a Muslim, who was already married to 
another woman in India, and an Enghshwoman who had become 
converted to Islam. The ceremony took place in a private house, 
and was performed according to Islamic rites. The defence raised 
was that the marriage was a Muslim marriage, and therefore being 
potentially polygamous was not recognised in the English courts. 
Streatfeild J. held that the performance in England of the usual 
Muslim rites was a solemnisation of ‘‘ marriage ” within the meaning 
of the Marriage Act. The grounds upon which he reached this 
decision is very significant for our purposes. Thus, his Lordship 
held that,‘*? 

“I construe the word ‘ marriage’ in section 89 of the Act 
of 1886 as having the same meaning as it does in the Offences 
against the Person Act, 1861, s. 57.” 

Further, after citing the terms of section 57 of the Offences against 
the Person Act, he argued. 

“ Clearly, the words ‘ being married ’ means ‘ being lawfully 

40 [1049] 23 All H.R. 1665 
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married,’ and the words ‘ shall marry ’ and ‘ second marriage’ 
refer to a marriage which is not only unlawful and void but 
which in itself gives rise to a criminal offence, and therefore 
must mean a purported marriage or form of marriage. It 
matters not whether the bigamous marriage takes place in a 
registry office or whether it takes a in a church or 
synagogue or other place of worship. t seems clear, cere: 
that in that penal Act the word ‘ marriage ’ means a purported 
marriage, and although that Act is of later date than the one 
I am construing, that is of assistance in determining the 
meaning of the words ‘ solemnise any PE in England ’ 
in the Act of 1886.” 
Thus, his Lordship was clearly of the opinion that the celebration 
of a marriage in this country in accordance with the usual Islamic 
rites would be a sufficient second marriage for the purposes of the 
law of bigamy, despite the fact that as a ceremony it would have 
been totally ineffective to create the status of marriage. 

A further conclusion follows from this decision. If the celebra- 
tion of a marriage according to Muslim rites in this country is an 
** unlawful solemnisation of marriage,” then to hold that such a 
ceremony is not a sufficient second ‘‘ marriage ” for the purposes of 
the law of bigamy is in effect to hold that a person who contravenes 
the provisions of the Marriage Act is exempt from the application 
of the law of bigamy, i.e., a person by breaking the law with 
regard to the formation of marriage is in a better position regarding 
the application to him of the law of bigamy, than one who complies 
with it, which, as Euchd would say, is absurd. Thus, for example, 
there can be little doubt that the defendants in Srinivasan v. 
Srinivasan and Baindail v. Batndatl were guilty of bigamy (assum- 
ing, of course, as we contend, that their first marriage would have 
been sufficient for this purpose), in that they, being married, 
attempted to marry again in this country by means of the ordinary 
English civil ceremonies, yet it would surely be a trifle absurd to 
argue that they would not have been guilty of bigamy had they 
persuaded their second ‘‘ wives’’ to ‘‘ marry’? them according to 
Hindu religious rites without complying with the formalities of the 
Marriage Act. 

Authority may also be found in Re Ullee,* in which a Muslim, 
domiciled in India, who had already contracted at least one mar- 
riage there, came to this country and married two English wives 
by Islamic ceremonies. The first English wife claimed the custody 
of the children she had borne him. She argued that her marriege 
was invald and that, therefore, the children were illegitimate. 
Chitty J. held that in fact it was not necessary for him to decide 
the question as to whether the children were legitimate or not since 
even if the children were illegitimate yet the mother was not neces- 
sarily entitled to their custody, at least not if they were over seven 
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years of age, as they in fact were. His Lordship nevertheless 
stated that,‘ 

“The marriage was undoubtedly invalid according to the 
English law. The Nawab was already married, and had already 
at least one wife in his own country, when the ceremony of 
marriage according to Mahommedan rites was performed with 
the appellant in this country.” 

It is respectfully submitted that if his Lordship was of opinion that 
the second marriage was invalidated by the first, then the only 
logical conclusion is that it was also bigamous. The first marriage 
was clearly potentially polygamous and yet, in his Lordship’s 
Opinion, it invalidated the first of the marriages celebrated in this 
country. It clearly did not do so by Islamic law, and therefore the 
invalidity can only have been derived from English law. This 
clearly means that his Lordship was of opinion, not only that the 
Indian marriage was a ‘‘ marriage ’’ within the meaning of English 
law, but also that the second ceremony was equally a purported 
marriage so far as English law was concerned. 

It is therefore respectfully submitted that the decisions in R. v. 
Rahman and Re Ulee clearly necessitate the conclusion that any 
ceremony, whether defective as a ceremony to create the status of 
marriage or not, is a sufficient second marriage for the purposes of 
the law of bigamy. 

We must now turn to examine those cases where the second 
marriage has been celebrated abroad. In these cases the Offences 
against the Person Act distinguishes between British subjects and 
non-Hritish subjects, by providing that in the case of British 
subjects a second marriage will be bigamous, from the point of 
view of English criminal law, wherever it is celebrated, whilst in 
the case of a non-British subject he will not be guilty of bigamy, 
so far as the English courts are concerned if his second marriage 
is celebrated elsewhere than in England or Ireland. Thus, in R. Vv. 
Russell, the Court of the Lord High Steward held a second 
marriage celebrated in America by a British subject, after his 
first marriage had been dissolved in Nevada (under circumstances 
in which the English courts would not recognise the’ American 
divorce decree, because the court granting it had not possessed 
jurisdiction in the international sense) to be bigamous. 

Although the Act distinguishes for this purpose between British 
subjects and non-British subjects, it draws no distinction between 
those British subjects whose personal law sanctions polygamy, and 
those whose personal law does not. It would thus appear that any 
British subject, even though by his personal law he is entitled to 
take additional wives if he so desires, who married a second time, 
will technically be guilty of bigamy. This interpretation, in so far 
as it relates to the case where the second marriage is celebrated 


4 At p. 719 
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in a country whose marriage law does not permit polygamy, may be 
regarded as unobjectionable, but it is submitted that m so far as it 
relates to the case where the second marriage is celebrated by a 
person whose personal law sanctions polygamy, in a country whose. 
matrimonial law also sanctions polygamy it is entirely devoid 
of any justification whatsoever. Such a person has committed no 
crime by his personal law—a law which is applied to him as a 
subject of Her Majesty, in one of Her Majesty’s overseas terri- 
tories—nor by the law of the place where the second marriage was 
celebrated, which may well be, indeed is most likely to be, also a 
British possession, and to so interpret the Act as to render a large 
number of Her Majesty’s subjects criminals in this country when 
they are not criminals in their own is surely to ** 
“fly in the face of common sense, good manners and the 
ordered system of tolerance upon which the Empire is based.” 
Thus, Morris has stated,*’ 
“if a Hindu domiciled in India lawfully married two Indian 
wives there, it is inconceivable that he would be prosecuted 
for bigamy in England, even though he might appear to be 
technically within the section : tor his conduct was lawtul by 
his personal law and by the law of the place where he acted, 
and tbere would be strong reasons of a public nature against a 
prosecution.” i 


Cheshire has remarked that ‘‘ what is shocking is suspect,” ** and 
we must therefore re-examine the interpretation of the section in so 
far as it applies to such cases. Again, the crux of the matter 
turns upon the interpretation of the term “‘ marries.” We have 
already seen this term possesses a rather special connotation in 
that it includes the performance of ceremonies which, for one reason 
or another, cannot create the status of marriage. Indeed, since by 
English law the existence of one marriage renders void any subse- 
quent marriage, it follows, as was pointed out by Lord Denman C.J. 
in R. v. Brawn, that the subsequent marriage must necessarily 
be void. 

It is surely possible to argue from this that the term ‘‘ marries,” 
in the Offences against the Person Act, only includes the perform- 
ance of ceremonies which would, in fact, be incapable of creating 
the status of marriage, on this ground, i.e., quite apart from any 
other grounds which would invalidate the purported second 
marriage. In the case of a Hindu or Muslim who lawfully marries 


46 Per Barnard J in Srinivasan v. Srinivasan, at p. TO. 

47 Op. oat, at p. 817. It may be remarked that this opinion is a little difficult 
to reconcile with Morris's view that where the second marriage 1s celebrated in 
this country no indictment for bigamy would lie. If a potentially polygamous 
marriage is not a sufficient first marriage to support the mdictment, what 
justification is there for assuming that two such a orig support an 
mdictment, or at least bring the parties technically wm the terms of the 
statute. 
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two wives in India, the second marriage is, in every respect, a 
perfectly valid marriage, both by his personal law and by the 
lew loci celebrationis, even despite the existence of the first 
marriage. Thus, it is reasonable to argue in such a case, that since 
the second marriage would be in all respect valid, it could not be 
considered bigamous. It is therefore respectfully submitted that a 
British subject whose personal law sanctions polygamy, and who 
celebrates his second marriage in a country whose matrimonial law 
also sanctions polygamy, cannot be indicted for bigamy in this 
country. 
We may perhaps summarise our conclusions as follows : 

(1) A valid potentially polygamous marriage will be 4 
sufficient first marriage for the purposes of bigamy—but 
a marriage celebrated in this country by religious rites m 
contravention of the Marriage Act will not, unless it be 
a valid common law marriage, be valid, and therefore 
will not be a sufficient marriage for this purpose. 

(2) Any second marriage celebrated in this country will be 
bigamous, even though celebrated by religious rites m 
contravention of the Marriage Act, but a second mar- 
riage celebrated abroad bya British subject whose 
personal law sanctions polygamy in a country whose 
marriage law likewise sanctions polygamy will not be 
bigamous. 

G. W. BARTHOLOMEW." 


* Formerly assistant lecturer in Islamic Law, School of Oriental and African 
Studies, Umivermty of London. 
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DAMAGES FOR WRONGFUL EXPULSION FROM A TRADE UNION 


A wewnre of a trade union who is. wrongfully expell&® from. his 
union can obtain a declaration and an injunction against the union 
but he cannot recover damages. This conclusion—surprising, at 
least at first sight—was reached by the Court of Appeal in 1915 
in Kelly v. N.S.O.P.A. (1915) 118 L.T. 1055. It has now been 
affirmed by a majority decision of the Court of Appeal (Evershed 
M.R. and Jenkins L.J., Denning L.J. dissenting) in the case of 
Bonsor v. Musicians’ Union [1954] 2 W.L.R. 687. 

The arguments by which it was sought to persuade the Court of 
Appeal to distinguish Kelly’s case or to overrule it may be 
summarised as follows :— 

(1) That it was inconsistent with the later decision of the House 
of Lords in Amalgamated Society of Carpenters v. Braithwaite 
[1922] 2 A.C. 440. 

(2) That it was doubted by Scrutton L.J. in R. v. Cheshire 
County Court Judge, ew p. Malone [1921] 2 K.B. 604, 709. 

(8) That the effect of section 82 (1) of the Law of Property Act, 
1925, has destroyed the ratio decidendi of Kelly’s case. 

(4) That the effect of Taff Vale Ry. v. A.S.R.S. [1901] A.C. 
426, and N.U.G.W. v. Gillian [1946] K.B. 81, is to recognise that 
a trade union is an entity distinct from the members composing it, 
and that Kelly’s case failed to recognise this and thus was based on 
a fundamental misconception. 

A word may be said about each of the above arguments. 

(1) The majority of the Court of Appeal dismissed Bratthwaite’s 
case as irrelevant since it did not deal at all with the issue of 
damages but merely reaffirmed the right of an expelled member to 
claim a declaration and an injunction. The House of Lords also 
held in that-case that such a proceeding was not precluded by 
section 4 of the Trade Union Act, 1871, as being a mode of directly 
enforcing an agreement of the kind specified in that section. 

(2) Scrutton L.J.’s doubts were accorded less weight than might 
otherwise have been the case, since they were apparently based upon 
a misconception as to the true ratio of Kelly’s case. Scrutton L.J. 
seems to have thought that the basis of that decision was that the 
expelled member was seeking to enforce a contract made between 
the plaintiff and himself (and others), and that no action would 
lie to recover damages in such circumstances. Scrutton L.J. also 
thought that there was an inconsistency in allowing a declaration 
and an injunction, but refusing to award damages against the union. 
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The true ratio of Kelly’s case will be referred to below under (4), 
and as to the second point, both the Master of the Rolls and 
Jenkins L.J. thought there was nothing inconsistent in refusing 
damages, provided, of course, the fundamental premise remained, 
that the union is not capable of being treated for this purpose as an 
entity distinct from the body of members composing it. 

(8) This section, which provides that any agreement entered into 
by a person with himself and other persons shall be enforceable as 
if made with those other persons alone, is clearly only relevant if 
Scrutton L.J.’s view of the ratio decidendi of Kelly’s case was the 
correct one. Having rejected this view, the majority of the Court 
of Appeal dismissed section 82 as having nothing to do with the 
case; nor, indeed, did Denning L.J., in his dissenting judgment, 
seek to place any reliance upon or even to refer to it. 

(4) The real kernel of the argument rested upon this contention, 
and it was upon his acceptance of this contention that Denning L.J. 
based his strong dissenting judgment. Before examining this argu- 
ment, however, it is desirable to interpose at this stage the basis 
of the decision in Kelly’s case. 

That decision was seemingly founded on two points which are 
perhaps no more than different aspects of the same point. The 
case proceeded on the fundamental assumption that a trade union 
is not a legal person distinct from its members, and that an action 
based on wrongful expulsion is a claim for breach of a contract 
between the member and all the other members. This contract is 
made when the member enters the union and is upon the terms of | 
the rules governing the union. Where, therefore, the member is 
wrongfully expelled either by a committee (as in Kelly’s case) or an 
official (as in Bonsor’s case) the claim, if any, against the union 
for damages must be in respect of a breach of that contract. To 
succeed in such a claim it must be shown that the committee or 
official acted with the express or implied authority of the body of 
members (excluding the plaintiff himself). It is at this stage that 
the plaintiff finds himself impaled on one or other of the horns of a 
dilemma. For if the committee acted without authority then the 
union cannot in any event be liable. In this connection it must 
be borne in mind that in the case of an unincorporated association 
there is no implied authority conferred by the members upon any 
organ of the society to do a wrongful act on their behalf (see 
London Association for Protection of Trade v. Greenlands, Ltd. 
[1916] 2 A.C. 15, 89, per Lord Parker). On the other hand, if the 
committee was so authorised, ‘such authority must have been con- 
ferred by the whole body of members (including the plaintiff 
himself). For the body of members has given no express authority 
to the committee to expel a member wrongfully ; such authority can 
be deduced only from the rules of the society, and if such authority 
can be derived from the rules it is attributable to the plaintiff 
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himself as well as to the other members (see (1915) 118 L.T. at 
p. 1062, per Bankes L.J.). 

It will be seen, therefore, that the only effective way out of this 
dilemma is to postulate a separate entity, viz., the union itself, 
distinct from its members, and then to say that the committee has 
acted on behalf of the union itself and within the scope of its implied 
authority. Two points arise here, viz. : (a) Has the union a distinct 
personality of this kind? (b) If so, what is the nature of the cause 
of action for damages against the union ? 

(a) The status.of the modern trade union is derived from various 
statutes, commencing with the Trade Union Act, 1871. It has 
long been recognised that trade unions are not incorporated even 
when registered under these Acts; a series of decisions has, however, 
conceded at least a ‘* quasi-corporate ” status to these bodies. This 
is obviously an anomalous position, and the precise scope or extent 
of this status has never been adequately defined. It derives neces- 
sarily from the construction of the relevant statutes, which have 
been held to confer certain attributes of incorporation upon trade 
unions notwithstanding the absence of a formal! act of incorporation. 
Thus, in the Taff Vale case, supra, it was held that a union could 
be sued in tort (in its registered name) and its funds rendered 
liable to pay damages; and in Osborne v. A.S.R.S. [1910] A.C. 87, 
the doctrine of ultra vires was applied to a registered trade union. 
Further, in Gillian’s case, supra, the Court of Appeal upheld the 
right of a trade union to sue a third person for libel in its registered 
name and held, further, that the union had a distinct ‘‘ character ”’ 
which was capable of being defamed. This latter decision appeared 
to proceed specifically upon the basis that the legislature had 
created a new entity in law, which though not a corporation was 
very much like one. Scott L.J., indeed, went so far as to express 
the opinion that a trade union was given all the powers of a persona 
juridica except those solely characteristic of a natural person? and 
those expressly excepted by the creating statute. 

The majority of the Court of Appeal declined to accept these 
decisions as decisive of the status of a trade union for all purposes. 
They distinguished the Taff Vale case and Gillian’s case on the basis 
that those cases were dealing with the rights of third parties to sue 
the union for tort or vice versa, and not with the relations between 
an individual member and the union itself. This may seem a 
rather unreal distinction, and, indeed, the Master of the Rolls at 
this point evinced a tendency to fall back upon the argument that 
if Parliament in its wisdom chooses to create a body which, while 
having some of the attributes of a corporation, does not possess 
true corporate status, then anomalies and difficulties appear to be 
inevitable. As against this, it may be said that the main objection 
to the formal incorporation of trade unions was that it wag not 
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considered desirable, when the early Trade Union Acts were passed, 
to allow trade unions to sue and be sued by their members.” This 
principle was in effect enshrined in section 4 of the Act of 1871, 
which prevents the direct enforcement of certain agreements. | It 
might therefore be argued that the union can be sued as such by 
a member save in the case of those agreements specified in section 4. 
This appears in effect to result from the view of Scott L.J. referred 
to above. If, on the other hand, this view is right, it is difficult 
to see in what respect it remains possible to say that a trade union 
is not a true corporation in law. In other words, the wheel will 
have turned full circle, and by a process of judicial construction a 
body which admittedly was conceived or not intended to be incor- 
porated will now have finally been held to have had “‘ impliedly ” 
conferred upon it every essential attribute of a true corporation, 
and to be indistinguishable from such a body. This is by no means 
an impossible exercise in judicial construction, though it would be a 
remarkable one. Indeed, it may be argued that the courts have 
already carried the process so far that it remains inconsistent and 
unrealistic not to carry the matter to its ultimate conclusion. 

Denning L.J., in his powerful dissenting judgment, traced the 
steps of this progression to which he desired to add the final step. 
He pointed out that a trade union has certainly attained an inde- 
pendent personality in fact, but (while citing some well-known 
words of Dicey) refrained from falling into the assumption of the 
sí realists ”? that it necessarily followed that a union was also an 
entity in law. On an examination of the statutory provisions and 
the decided cases upon them the learned Lord Justice reached the 
conclusion that, whatever the desire of those who passed the statutes 
may have been, trade unions were given such rights and duties, 
powers and capacities, as necessarily resulted in legal personality 
being conferred. In other words, the courts had done no more 
than recognise the inherent logic of the statutory provisions them- 
selves and the status of trade unions thereunder. ‘‘ When trade 
unions were first legalised eighty-three years ago, their supporters 
were very anxious that they should not be made corporations, 
because they wanted to avoid the liability which flowed from 
corporate personality. . . . But when the statutes came to be 
enacted it was found that this was not a possible state of affairs. 
The trade unions, had, perforce, to be given a legal personality; 
and you cannot have the benefits of legal personality without the 
responsibilities attaching to it’’ (at p. 708). 

(b) If it is once recognised that a trade union is an independent 
entity for the purpose of contracting with its members, then presum- 
ably the initial contract by which the member enters the union will 
no longer be regarded as a contract between him and the other 
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members but between the member and the union itself.? Accor- 
dingly, there would then be no difficulty in treating the committee 
or official as agent of the union and, hence, as capable of rendering 
the union lable for breach of contract. The Court of Appeal has 
previously expressed the view that wrongful expulsion is not in 
itself a tort. 

On the merits of the case it is interesting to contrast the 
conflicting views. The Master of the Rolls thought that to allow 
a claim for damages would not of necessity be universally regarded 
as beneficent, and would put the member in an advantageous 
position not enjoyed by members of other voluntary associations 
(p. 706). Jenkins L.J. confined his observations to justifying the 
distinction between a claim for damages as against one for a declara- 
tion, and an injunction on the fundamental premise that the action 
was in respect of a breach of a contract between the plaintiff and 
the other members. The learned Lord Justice pointed out with great 
cogency (pace Scrutton L.J.) that such a plaintiff might legitimately 
claim a declaration as to whether the exclusion was wrongful or not, 
but that this was a very different matter from seeking to hold the 
other members responsible in damages for the wrongful act of the 
committee which was ew hypothesi unauthorised (p. 721). Jenkins 
L.J., however, did not seek to justify the decision on the merits 
on the footing that his fundamental premise might be wrong. On 
the other hand, Denning L.J. forcefully emphasised the power of the 
union to exclude the plaintiff from earning his livelihood (as it had 
effectively done in this case for some four years). ‘‘ A man’s right 
to work is just as important to him, indeed more important, than his 
right of property. If he is unlawfully deprived of his right to 
work, the courts should intervene to protect him’? (pp. 706-7). 
In the light of the enormous growth in the power of trade unions in 
recent times it is difficult to avoid the feeling that they, too, should 
have to face up to their responsibilities, and that certainly on the 
merits of the case there is much to be said in favour of the view of 
Denning L.J. 

It remains to point out that even on the basis of the majority 
decision, it does not follow that the expelled member is entirely 
deprived of his claim to damages. For such a claim may be brought 
against the committee or official (assuming he is a member of the 
union), personally, for breach of the contract between the committee 
or official (qua members of the union) and the plaintiff. And as 
Denning L.J. pomted out (at p. 718), the mere fact that the 
exclusion was a nullity in law would not prevent its operating in 


3s. 4 of the Trade Union Act, 1871, refers to ‘‘agreements made between 
one trade union and another." But in the case of internal agreements it 
leaves ed who are the contac 

4 Bee Abbott v. Sullivan [1952] 1 K.B. 1 

5 This was apparently recognised in Abbott v. Sullivan, supra, the real diffi- 
culty ın that case to establish the contract between the parties in the 
absence of any written constitution (of. (1952) 15 M.L.R 418 at seq.). 
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fact to cause actual injury for which damages might be recovered.* 
But, of course, a judgment against an official might be worth a 
good deal less than one enforceable against the funds of the union. 

Sir Raymond Evershed expressed the ‘‘ serious hope ” that the 
whole question might be reviewed by the House of Lords. The 
matter is of great importance to trade unions and their members, 
as well as being of considerable legal interest, and readers of this 
Review will respectfully echo this hope of the Master of the Rolls 
that the matter may be finally given that exhaustive scrutiny which 
can now come only from the highest tribunal. 

Dennis LLOYD. 


CoNTRIBUTORY NEGLIGENCE AND Vicarious LIABILITY 


A SHOT-FIRER in a mine acts in a grave breach of his statutory 
duty by firing the shot without ascertaining that all persons in the 
vicinity have taken proper shelter. A mineworker is also guilty 
of breach of statutory duty because he helps the shotsman by 
coupling up the cable to the detonator (a duty imposed by the 
regulations upon the shotsman). The mineworker is injured when 
the shotsman prematurely fires the shot, while he (the mineworker) 
is still in the act of coupling up the cable. Has the mmeworker 
any Temedy against the shotsman or the master? 

It may seem surprising that such simple facts should still 
bristle with elementary legal questions worthy of consideration by 
the House of Lords. The case was National Coal Board v. England 
[1954] 2 W.L.R. 400. Some arguments were easily disposed of. 
The mere fact that the two men were collaborating in a dangerous 
and negligent course of conduct did not the bring the volenti 
doctrine into play. Nor was the mineworker disentitled from suing 
under the maxim eœ turpi causa non oritur actio: “‘ plaintiff a 
wrongdoer ” is not one of the general defences recognised in tort. 
It may be hoped, without much confidence, that the irrelevance of 
these two maxims in ordinary cases of contributory negligence will 
now be taken as settled. Lord Asquith did, indeed, envisage some 
slight application of ew turpi causa to an action in tort. ‘‘ If two. 
burglars, A and B, agree to open a safe by means of explosives, and 
A so negligently handles the explosive charge as to injure B, B 
might find some difficulty in maintaining an action for negligence 
against A.” Lord Asquith appeared to distinguish this hypothetical 
illustration by saying that in the instant case the wrongful act was 
totally unconnected with the common illegal purpose, and was not 
a step in execution of it. One might also point out that the 


* Denning L.J. also repeated his view, previously reseed in Russell v. 
Duke of Norfolk [1049] 1 All E.R. 100, and Lee v. Sicumeus Guild [1952] 
‘2 QB. 820, that a rule allo expulsion must conform with *' natural 
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illustration of the burglars carries the more conviction simply 
because they are burglars, and therefore guilty of grave crime far 
removed from a mere breach of safety regulations. 

Another defence was that the mineworker was acting outside 
the scope of his employment- and was therefore solely responsible 
for his own injury. This muddle-headed argument was rejected, by 
Lord Porter on the ground that the mineworker was not acting 
outside the scope of his employment, and by Lord Reid for the 
more obvious reason that the two questions relate to different fields. 
The course of employment doctrine, which pertains to the defen- 
dant’s vicarious liability, has nothing to do with remoteness of 
damage or legal responsibility for contributory negligence. 

The mineworker was, therefore, entitled to damages; but still 
further questions remained. Should any deduction be made for his 
contributory negligence? The Court of Appeal had taken the view 
that the sole operative negligence was:that of the shot-firer; but 
the House of Lords, while concurring that he was the more at fault, 
was prepared to find the mineworker one-quarter to blame. A 
difficulty was that the trial judge, who had held that the plaintiff’s 
claim failed, had added that if it had succeeded he would not have 
given the plaintiff more than half his damages. The House of 
Lords, by a majority, held that this expression of opinion did not 
prevent an appellate court from making its own apportionment. 
Lords Porter and Reid explained this by saying that the wide 
difference between the trial judge and the appellate court as to the 
degree of fault warranted an interference with the former’s appor- 
tionment, and Lord Porter took the additional point that the trial 
judge had made no exact determination, but merely said that he 
would not give the plaintiff more than one-half damages if he had 
found any liability. The latter point is somewhat difficult to follow, 
for it does not seem to be an argument for giving a plaintiff three- 
quarters of his damages that the trial judge has stated that he 
should not have more than one-half. Perhaps what Lord Porter 
primarily had in mind was that the apportionment by the trial judge 
was only a provisional or hypothetical one, the claim in fact being 
dismissed. There is much to be said for the view that an appellate 
court should not be bound by such a provisional apportionment, 
for a trial judge who has wrongly dismissed the plaintiff’s claim may 
well give him an unduly small proportion of damages im the 
provisional apportionment. The same factors that led him to 
dismiss the claim may have led him into making too unfavourable 
an apportionment. Moreover, there is not here any danger of 
encouraging appeals on what is largely a matter of personal opinion, 
because the main appeal is on the question of substance, and the 
effective apportionment is made for the first time by the appellate 
court. 

Even this did not exhaust the legal problems in the case, for 
there remained the question whether the National Coal Board were 
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liable for the negligence of the shotsman. They were not guilty of 
personal negligence, because there was no negligent system of work- 
ing. It was argued that they were not vicariously liable for the 
shotsman’s breach of statutory duty, because this duty was 
personal to the shotaman. The House of Lords contented itself with 
deciding that the shotsman was'in any event guilty of negligence at 
common law, that the statutory duty did not displace this negli- 
gence, and that the board were vicariously liable in respect of it. It 
seems unfortunate that although the wider question of law was 
presented for decision, and argued, the House should have refrained 
from ruling upon it. Some day the question will have to be settled, 
and there seems to be no particular advantage in postponing it. 


GLANVILLE WILLIAMS. 


Carrie-TRESPASS—LIABILITY FOR PERSONAL INJURY 


Wormald v. Cole [1954] 2 W.L.R. 618, shows how important 
questions even in the most ancient parts of the law may still be 
free from authority. The short effect of the decision is that an 
occupier who sues in cattle-trespass may recover damages for 
personal injury received by him, at any rate where this injury was 
not sustained as a result of a mischievous propensity in the animal ; 
in the latter case it may be that proof of scienter or negligence is 
required. Dicta in various earlier cases seemed superficially to be 
against the view of the law now taken by the Court of Appeal; but 
in none of these cases was the point directly in issue. 

Although the judgments are well reasoned in a legal sense, it 
may be questioned whether the result is satisfactory. Lord Goddard 
C.J. recognised this when he remarked : ‘‘ It no doubt may be said 
to be anomalous that a man can maintain an action of trespass to 
land without proof of scienter, though for injury to the person 
apart from trespass to land he must proceed in negligence and prove 
scienter.” (The last “‘ and ” should be “‘ or.”) Similarly, Singleton 
L.J. said: “It may seem strange to some that the plaintiff is 
‘ entitled to recover, whereas if her man had been injured he would, 
in the absence of negligence, have had no cause of action.’’ English 
law attaches too exaggerated an importance to the technical 
infringement of a land-boundary. If the action of cattle-trespass 
were abolished, nothing of value would be lost to the law, and 4 
good deal of technicality would be saved. 

In the course of his judgment, Lord Goddard attempted an 
analogy. ‘‘ Suppose a trespasser on a dark or foggy night ran into 
the occupier in his drive and thereby caused him to fall and injure 
himself, it seems to me clear that the trespasser would be liable for 
the injury as part of the damage for the trespass.” This seems to 
mean that everything is at the trespasser’s peril during the continu- 
ance of the trespass. Yet the modern view is that a trespass is not 
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actionable if it is the result of an inevitable accident—i.e., if it is 
the result neither of Intention nor of negligence. It seems hard 
to explain why the defence of inevitable accident should be allowed. 
in respect of events leading up to the trespass, but not in respect 
of events during the trespass. There was no necessary analogy 
between the situation suggested by Lord Goddard and the case 
before the court, because, whereas inevitable accident is a defence 
to an action for personal trespass, it is not generally a defence in 


cattle-trespass. 
GLANVILLE WILLIAMS. 


NEGLIGENCE AS THE'Basis oF LIABILITY TO TRESPASSERS 


In Davis v. St. Mary’s Demolition Co., Ltd. [1954] 1 All E.R. 578, 
Ormerod J. made some advance in the direction of judicial recog- 
nition of the desirability of freeing liability of occupiers of land for 
“ active negligence ” from the restrictions and classifications which - 
authority has attached to their liability for ‘‘ passive negligence.” 
But the path he has chosen is not recommended : it leads towards, 
but not to, the promised land—it ends in hostile territory and a 
more direct path is to be preferred. 

It is well before dealing with the facts and judgment in the 
case to state briefly some of the juristic analysis of the law. In my 
note on Dunster v. Abbott (supra, p. 265) I referred to the connec- 
tion that the distinction drawn by Denning L.J. between Hability 
for “static condition of premises’’ and liability for ‘“‘ current. 
operations ’? had with the distinction between the cases of Addie v. 
Dumbreck [1920] A.C. 858, and Eacelsior Wire Rope Co. v. Callan 
[1980] A.C. 404. Starting with the problem of the distinction 
between these cases Marsh (in 69 L.Q.R. at pp. 860-8) indicated 
that Enghsh law might go beyond the American Restatement rule 
about activity duties, which, in his words, “indirectly throws 
doubt on the usefulness of the distinction between invitees, licensees. 
and trespassers, at least as far as active negligence is concerned.” 
Marsh suggests that the traditional classification is relevant to 
‘ passive negligence,” but that ‘‘ an occupier (or any other person 
using his land) owes a duty” to avoid positive harmful acts 
towards any person ‘‘ of whose presence he either is or ought to 
have been aware,” whether or no such person is a trespasser being 
immaterial. Newark (supra, p. 109) likewise says “‘it is now 
coming to be recognised ” after a period of “‘ groping ” that there 
is a distinction between what he calls an “‘ Occupancy Duty ” and 
an “‘ Activity Duty.” The activity duty is owed by all persons at 
all times to all persons likely to be imperilled by the activity; it is. 
owed by non-occupiers as well as occupiers; it is owed to assers. 
as well as to non-trespassers. These views, which may be traced 
back to the treatment of the Wire Rope case by Scrutton L.J. in 
Mourton v. Poulter [1980] 2 K.B. at p. 190, are to be preferred to 
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the various textbook views which seek for factual distinctions 
between Addie’s case and the Wire Rope case, and posit rules of 
law basing liability of occupiers for acts of omission on recklessness, 
while non-occupiers are given a higher degree of liability. 

The textbook views, however, were adopted by Ormerod J., 
though with reluctance. , The facts of the case before him were 
these. The defendants were a demolition company who had agreed 
with the owners and occupiers of land to demolish houses which 
had been patched up after they had been “‘ blitzed.” Adjoining the 
houses there was an open site where children were accustomed to 
play. Though this was known to the company’s workmen, they 
constantly drove the children away, and it was not disputed that 
the children were trespassers. One Friday the defendants stopped 
work for the week-end, leaving the rear wall of a house in a 
dangerous condition by reason of the fact that the removal of a few 
loose bricks would cause it to fall. This was a fact of which the 
defendants ought to have been aware. On Sunday the plaintiff 
and some other boys trespassed on the site, and by removing bricks 
brought about the fall of the wall, which injured the plaintiff. 

Ormerod J. awarded the plaintiff damages. He held that the 
defendants were not occupiers, and that non-occupiers were under 
a duty “to take reasonable care to avoid acts-or omissions which 
you can reasonably foresee would be likely to injure your neigh- 
bour.” For the purpose of this rule a trespasser could be a 
neighbour. He relied for his law on the judgment of Morris J. 
(as he then was) in Buckland v. Guildford Gas Laght and Coke Co. 
[1949] 1 K.B. 410. He found as a fact that the defendants ought 
to have foreseen that small boys might interfere with the brickwork, 
and by not taking precautions they had failed in their duty. 

The finding that the defendants were non-occupiers was crucial 
for Ormerod J. Such a finding in view of the nature of the work 
of demolition is capable of introducing into this branch of law the 
arbitrary distinctions connected with ‘‘ possession in law” and 
“ possession in fact.’? Be that as it may, Ormerod J. considered 
that the duty of occupiers to trespassers was merely not to show 
“a reckless disregard of the presence of trespassing children.”’ 
Authority for this was to be found in his view in Addie’s case, the 
Wire Rope case and Mourton v. Poulter. Apparently the defen- 
dants had not been guilty of such recklessness. Thus, he considered 
that while non-occupiers might be liable for simple negligence to 
trespassers, occupiers were only liable if guilty of recklessness. The 
advance made in his judgment consists in his awareness of the 
arbitrary character of this distinction. He said: “‘I think any 
decision which puts a defendant who is not in the occupation of 
land in a different position from the occupier of land is one which 
must be considered with very great care and caution.” The 
absurdity of the distinction is seen from the reflection that, accord- 
ing to Ormerod J., the plaintiff would have failed if the demolition 
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had been carried out not by independent contractors but by servants 
. of the owners and occupiers. It surely cannot be sustained. 

The alternative method by which Ormerod J. could have found 
for the plaintiff would have been to have applied the principle of 
liability for ‘‘ current operations ” suggested in the preceding week 
by Denning L.J. in Dunster v. Abbott (see supra, p. 265). It is 
true that, as formulated by Denning L.J., the hability did not 
extend to trespassers. But the Lord Justice was not in the case 
before him concerned with trespassers. Another difficulty is that 
the accident happened on Sunday, while the activity of the defen- 
dants ended on Friday. It is submitted, however, that the notion 
of ‘‘ current operations ’’ cannot be limited to strict simultaneity. 
It might perhaps be better to accept the formulation of the rule for 
liability for active negligence in a manner similar to the proposals 
of Marsh and Newark, which omit any reference to the contem- 
poraneity which appears in the dictum of Denning L.J. 

It is pertinent to point out that Buckland v. Guildford Gas Light 
and Coke Co., on which Ormerod J. relied, is inconsistent with the 
decision of the Court of Appeal in Northern Ireland in McLaughlin 
v. Antrim Electricity Supply Co. [1941] NA. 28. Both cases were 
concerned with children being electrocuted by overhead high-power 
electric cables. In the former case, a girl climbed a tree situate in 
a field some ninety feet from a footpath; in the latter case a boy 
climbed the pylon carrying the wires, which adjoined a lane. 
Morris J. held that the defendants had failed to prove that the 
girl was a trespasser ‘in the field, but considered that even if she 
were, the defendants were liable since they were not occupiers. 
(They were, of course, not in occupation of the field, but they were 
occupiers of the space filled by their wires.) The majority of the 
Court of Appeal considered that the boy was a trespasser 
(Babington L.J. held that the boy was in the lane as of right and 
so was not a trespasser on the pylon), and in the words of Murphy 
L.J., “the plaintiff as a trespasser was bound to take the pylon 
as it was, and trespassed at his own risk.” Both cases were 
concerned with “‘ static conditions,” and the Wire Rope case was 
not in point. It was, however, relied on by counsel in the Northern 
Ireland case, where Andrews L.C.J. found that the distinction 
between it and Addie’s case was that the plaintiffs in the Wire Rope 
case were licensees! The Wire Rope case was not cited in Buckland 
v. Guildford Gas Light and Coke Co., Ltd., but neither was 
McLaughlin v. Antrim Electricity Supply Co., which was directly 
in point. 

J. L. Monrrose. 


EVIDENCE—CORROBORATION OF ACCOMPLICES 


THE principal ground of the appeal to the House of Lords in 
Davies v. Director of Public Prosecutions [1954] 2 W.L.R. 848, 
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was that Hilbery J., the trial judge, did not warn the jury that 
the evidence of one Lawson, a Crown witness, was the evidence 
of an accomplice. This appeal, which was dismissed, gave the 
House an opportunity of considering two important questions which 
were posed by Lord Simonds L.C. (in whose opinion the other 
members of the House concurred) as follows: ‘“ (A) What is the 
scope and effect of the rule that a judge ought to warn juries in 
connection with the evidence of an ‘ accomplice °? ” and “* (B) What 
is an ‘ accomplice’ within the rule? ” 

There is no doubt that the uncorroborated evidence of an accom- 
plice is admissible at law, but it has long been the practice of the 
courts to treat such evidence as unreliable, and for the judge to 
warn the jury that, although they may convict on such uncor- 
roborated testimony alone, it is dangerous to do so. This practice 
was accepted as long ago as 1788 in R. v. Atwood, 1 Leach C.C. 
464. But over the years a change in emphasis has taken place, so 
that that which was once merely a rule of practice has taken on 
the appearance of a rule of law: for example, Lord Reading C.J. 
in R. v. Baskerville [1916] 2 K.B. 658, 662, delivering a judgment 
of a strong court (Lord Reading C.J., Scrutton, Avory, Rowlatt 
and Atkin JJ.), could say: ‘‘ This rule of practice has become 
virtually equivalent to a rule of law, and since the Court of Criminal 
Appeal Act came into operation this court has held that, in the 
absence of such a warning by the judge, the conviction must be 
quashed.” This opinion, though entitled to great weight, was 
nevertheless obiter, and there were other appeals (¢.g., R. v: Tate 
[1908] 2 K.B. 680, R. v. Moore (1942) 28 Cr.App.R. 111) to the 
same court both before and after Baskerville which emphasised 
the discretionary nature of the rule. Thus, Lord Simonds L.C. in 
the Davies case, could say there were two schools of thought, 
namely, the ‘‘ discretionary,” which considered the rule one of 
practice, and the ‘* peremptory,” which held that the rule was one 
of law. After consideration of the authorities Lord Simonds L.C. 
was of the opinion that the weight of authority was in favour of 
the latter school, subject to the operation of the proviso to 
section 4 (1) of the Criminal Appeal Act, 1907. The Lord Chancellor 
then laid down three propositions which he considered accurately 
to represent the law as follows: (i) ‘‘ In a criminal trial where a 
person who is an accomplice gives evidence on behalf of the prose- 
cution, it is the duty of the judge to warn the jury that, although 
they may convict upon his evidence, it is dangerous to do so 
unless it is corroborated ’’; (ii) “This rule, although a rule of 
practice, now has the force of a rule of law’’; (ii) ** Where the 
judge fails to warn the jury in accordance with this rule, the can- 
viction will be quashed, even if in fact there be ample corroboration 
of the evidence of the accomplice, unless the appellate court can 
apply the proviso to section 4 (1) of the Criminal Appeal Act, 1907.” 

Lord Simonds L.C. then turned to the second question: ‘4 What 
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is an accomplice? °”; and considering the antiquity of the rule 
it may come as some surprise that he could observe: ‘‘ There is 
in the authorities no formal definition of the term.” On this 
question there are two possible approaches; one can either define 
the word ‘‘ accomplice ” precisely or one can avoid such a definition 
and merely enumerate certain categories of persons who fall within 
the term. The advantage of the latter approach is that it leaves 
the court free to add to the existing categories should the need 
arise. Thus, although the primary meaning of ‘‘ accomplice ” must 
be a person who is a party to the crime with which the prisoner 
is charged, the courts (see R. v. Jennings (1912) 7 Cr.App.R. 242, 
and R. v. Diwon (1925) 19 Cr.App.R. 86) have considered. them- 
selves free to extend the term to receivers and to treat them as 
accomplices of the thieves from whom they have received stolen 
property. More recently, in R. v. Farid (1945) 80 Cr.App.R. 168, 
the term has been extended to include witnesses called by the 
Crown to testify to other similar offences, to which the witness and 
the prisoner were parties, in order to show system, or to negative 
mistake or accident under what is known as the “similar fact 
doctrine.” The Court of Criminal Appeal in dismissing Davies’s 
appeal was reluctant to tie the the hands of the courts in the 
future by giving an exhaustive definition of the word ‘‘ accomplice.” 
Sellers J., who delivered the judgment of the court, said: “‘ It may 
be that for the purposes of the rule which is concerned with the 
testimony of witnesses whose evidence may be influenced in the 
witness’s own interest that the court should not seek to lay down a 
narrow or precise definition of an “‘ accomplice.” It may be that 
certain witnesses should, in the interest of a fair trial, be treated 
as accomplices’ ([1954] 1 W.L.R. 218 at p. 218). 

s However, Lord Simonds L.C. did not take the latter course, 
and set out narrowly and precisely to define the term ‘‘ accomplice.” 
In his opinion, the natural and primary meaning of the term is to 
cover witnesses called for the prosecution who are “ participes 
criminis in respect of the actual crime charged, whether as principals 
or accessories before or after the fact (in felonies), or persons 
committing, procuring or aiding and abetting (in the case of 
misdemeanours).’? To this primary category, the Lord Chancellor 
admitted two exceptions or two further categories, namely, the two 
classes already referred to of receivers and witnesses whose 
evidence is admitted under the “ similar fact doctrine.” 

From the last two categories, the Lord Chancellor was not 
prepared to evolve some general definition of the term “‘ accom- 
plice,” or a further category, so as to cover, for example, witnesses 
who are guilty of an offence so intimately connected with that 
committed by the prisoner that the one could not have been com- 
mitted without the other. Thus, to be an accomplice in the present 
case, Lawson, the witness whose evidence was in question, had to 
come within the first category enumerated by Lord Simonds, i.e., 
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he had to be an accomplice to the crime of murder with which 
Davies was charged, and this the Lord Chancellor was not prepared 
to hold he was. The appeal was therefore dismissed principally 
on the ground that Lawson was not an accomplice. 

Having defined ‘‘ accomplice ” the question remained as to who 
is to decide whether a particular witness falls within the term. 
On this point Lord Simonds L.C. suggested that, apart from the 
clear cases where the question is answered by the witness himself, 
by confessing to participation, by pleading guilty to it, or by 
being convicted pf it, the cases fall into two classes. ‘f In the first, 
the judge can properly rule that there is no evidence that the 
witness was... a ‘participant’... °’; but in the second class 
fall “‘. .. cases . . . in which there is evidence on which a reasonable 
jury could find that a witness was a ‘ participant.’ In such a case 
the issue of ‘ accomplice vel non’ is for the jury’s decision. .. .” 
A formal acquittal of the witness, against whom no evidence has 
been offered, on the same charge as the prisoner was considered by 
the Court of Criminal Appeal to be sufficient to determine whether 
he was an accomplice or not ([1954] 1 W.L.R. 218, 217). Counsel 
for the Crown and for the appellant in argument before the House 
of Lords were of the opinion that the attitude of the Court of 
Criminal Appeal on this question could not be supported. The Lord 
Chancellor would appear to have left the question open. No doubt 
the verdict removes from the witness any motive he may have to 
shift suspicion from himself by fixing it on another, but in the 
circumstances his evidence may remain just as unreliable, and it is 
' suggested that the formal acquittal ought not to be conclusive. 


J. D. NEWTON. 


Tue decision in the Davies case seems to give an anomalous result 
which might have been avoided had the Court of Criminal Appeal 
had power to order a new trial. Lawson was a member of the 
same gang as Davies, and had been convicted of common assault for 
his part in the affair, but acquitted of participation in murder, 
because there was no evidence that he knew that Davies carried 
a knife. If Davies had been charged with assault, Lawson would 
have been an accomplice and a warning would have been necessary. 
Actually, Davies was charged with murder; but this murder was 
one that contained an assault to which Lawson was a party. It is 
surprising that, in these circumstances, the corroboration rule should 
not apply. The reason underlying the corroboration rule is the 
danger of false evidence from one who is himself implicated in the 
crime. This danger is present, though perhaps to a smaller extent, 
even where the accomplice is party only to a lesser degree of crime. . 
In the instant case, the evidence of Lawson was, to say the least 
of it, tainted. He was in a much better position to falsify and colour 
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his evidence against the accused, if he had been so minded, than 
an accessory after the fact is in respect of the principal felon, or 
than a receiver of stolen goods in respect of the thief, for neither 
of these persons is generally present at the time of the crime, 
whereas Lawson was present and knew most of what was going on. 
Lord Simonds recognised that the accessory after and the receiver 
come within the corroboration rule; yet he could “‘ see no reason ”’ 
why the rule should include Lawson. Perhaps there was no reason 
if one thought only in terms of'a technical rule and a technical 
definition of terms; but it is regrettable if the supreme tribunal 
should so restrict its horizon. 
GLANVILLE WILLIAMS. 


EVIDENCE—ProoFr oF ADULTERY 


Galler v. Galler [1954] 2 W.L.R. 895; [1954] 2 All E.R. 586, 
decides no more than that an adulterer who gives evidence of his 
own adultery is in the same position as an accomplice in a criminal 
case, so that the court must direct itself that it should be slow 
to act on such evidence in the absence of corroboration. But the 
Court of Appeal took the opportunity to make yet another 
pronouncement upon ‘‘the much debated question whether the 
standard of proof in a divorce suit, which is a kind of civil action, 
is the same as that in a criminal case, and, whether the same rules 
apply.” It is upon the analogy of the criminal law that the earlier 
pronouncements of the Court of Appeal have invariably based the 
requirement of a standard of proof higher than is usual in civil 
actions, and this analogy was accepted by Lord Oaksey in Preston- 
Jones v. Preston-Jones [1951] A.C. 891, 409. But the analogy 
is false (see 65 L.Q.R. 220; 14 M.L.R. 411), and it was expressly 
rejected by Lord MacDermott in Preston-Jones (at p. 417), and 
later questioned by E:vershed M.R. in Allen v. Allen [1951] 1 AN 
E.R. 724, 781. Lord MacDermott stated that the true reason for 
the requirement of the higher standard “ lies not in any analogy, ` 
but in the gravity and public importance of the issues,” in that 
(i) ‘‘ the jurisdiction in divorce involves the status of the parties,” 
and (ii) ‘‘ the public interest requires that the marriage bond shall 
not be set aside lightly or without strict inquiry.” As, however, 
Lord MacDermott appears to have assumed that there is not one 
standard where a child’s status is in issue and another where 
adultery simplictter is to be established, it may be said that the 
two competing reasons for the requirement of the higher standard 
of proof are the analogy of the criminal law and the sanctity of 
marriage. 

In Galler v. Galler (supra), Hodson L.J. (with whom Jenkins 
and Singleton L.JJ. agreed), having cited the authority for both 
reasons, concluded that ‘‘ the result is the same by whichever road 
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one travels: in divorce, ag in crime, the court has to be satisfied 
beyond reasonable doubt.” It may be remarked, first, that, pace 
Davis v. Davis [1950] P. 125, and Bater v. Bater [1951] P. 85, 
this statement equates the standard of proof in the divorce court 
with that in the criminal courts, though paradoxically it adopts 
the formula “‘ proof beyond reasonable doubt ” at a time when 
the Court of Criminal Appeal has recently condemned this formula 
(R. v. Summers [1952] 1 T.L.R. 1164). Secondly, it appears to 
apply that formula generally to all proof in the divorce court. 
Thirdly, the words “‘ the result is the same by whichever road one 
travels,” appear to treat as irrelevant the ground on which the 
higher standard is required. But if the rule is grounded on the 
analogy of the criminal law, it should apply only to criminal and 
quasi-criminal matrimonial offences, though it should so apply in 
all proceedings in which they are in issue. If, on the other hand, 
the rule is based upon the sanctity of marriage, it should apply 
only to evidence tending to “‘ set aside ” the marriage : it should 
not apply to evidence tending to uphold the marriage, and it should 
not apply to evidence of matrimonial offences in other than divorce 
or similar proceedings. If, again, the rule is founded on the fact 
that divorce involves the status of the parties, it should apply to all 
questions of status, whether raised in the divorce court or elsewhere. 
It may finally be remarked that Hodson L.J. adopted Lord Mac- 
Dermott’s conclusion that the word “‘ satisfied’ is incapable of 
connoting anything less than “‘ satisfied beyond reasonable doubt ”’ 
—a conclusion which, it is submitted with respect, is contrary to 
the dictates of logic, philology, common usage, legal practice and 
authority (see 14 M.L.R. 415), and which can, therefore, be justified 
only in terms of ‘* policy.” 
J. A. COUTTS. - 


DISCIPLINE AND Fireman FRY 


Recent decisions of English courts and the Judicial Committee of 
the Privy Council have all but destroyed the ancient presumption 
that public authorities, in exercising discretionary powers in relation 
to persons and property, must observe the audi alteram partem rule 
of natural justice. Today, the courts may hold that a duty to 
comply with natural justice is to be superimposed upon procedural 
requirements that are already expressly prescribed; but where no 
such requirements are expressed they consistently refuse to read 
into the grant of a power any implied duty to afford notice and 
a fair opportunity to be heard to those who are directly affected 
by its exercise. Their judgments have been characterised by a 
reluctance to classify discretionary powers as judicial, by a some- 
what unpredictable tendency to restrict the scope of certiorari, and 
by the drawing of unconvincing distinctions between the deprivation 
of a right and the withdrawal of a mere privilege. This is not the 
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place to consider the issues of public policy raised by these develop- 
ments; though it may be observed that two unanimous decisions 
of the highest courts in Canada and South Africa have recently 
re-emphasised the value of the presumption formerly applied in this 
country. The present note is concerned mainly with the implica- 
tions of a new principle which threatens to weaken still further the 
efficacy of the audi alteram partem rule, and of judicial review 
generally, in English administrative law. 

The principle was first stated by Lord Goddard C.J. in R. v. 
Metropolitan Police Commissioner, ea p. Parker [1958] 1 W.L.R. 
1150 at 1155: 

‘‘ Where a person, whether he is a military officer, a police 
officer or any other person whose duty it is to act in matters of 
discipline, is exercising disciplinary powers, it is most undesir- 
able, in my opinion, that he should be fettered by threats of 
orders of certiorari and so forth, because that would interfere 
with the free and proper exercise of the powers that it may be 
expected he would therwine use.”’ 


In Parker’s case? this was one of several reasons given for holding 
that the Commissioner of Police, in deciding to revoke a London 
cab-driver’s licence, was not acting in a judicial capacity, was under 
no duty to cause an inquiry to be held in conformity with the 
rules of natural justice, and was not subject to control by certiorari. 
In the recent case of Ew p. Fry [1954] 1 W.L.R. 780, Lord Goddard 
reiterated this proposition and used it as the sole foundation of his 
refusal of an ew parte application for leave to move for certiorari to 
quash an order. Since the Court of Appeal in this case, while not 
adopting his reasoning, did not in terms disapprove of it, and since 
the Divisional Court is bound by its own decisions, the proposition 
deserves examination. 

Fireman Fry had refused to obey an order to clean an officer’s 
uniform, on the ground that a service instruction had prohibited 
the employment of firemen on such duties except by private 
arrangement. He was thereupon suspended from duty on halt-pay ° 
and charged with a disciplinary offence. The charge was heard 
before the chief officer of the local fire brigade under the Fire 
Service (Discipline) Regulations, 1948. These regulations lay down 
a detailed code of procedural rules. If any punishment other than 
a caution is imposed, the accused may appeal to higher authority. 
Here the chief officer found the charge proved and administered a 
caution. In the result, Fireman Fry was unable to recover his full 


1 Allsance des Professeurs Catholiques de Montréal v. Labour Relattons Board 
of Quebeo [1958] 2 8.0-R. 140; R v. Ngwerela 1054 (1) B.A. 128 See 
also Netw Zealand Dairy Board v Okutu Co-operative Dairy Co. [19858] 
N.Z.L.R. 866. 

2 Criticised by D. M Gordon, ‘' The Cab Driver's Licence Case (1954) 70 
L Q.R. 208; Anon., 117 J.P.J. 541, 580. 

3 In virtue of the Fire Services (Ranks and Conditions of Service) Regulations, 
1948, reg 11, Sched. 6. 
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pay for the périod during which he had been under suspension, and 
he had no right of appeal. 

He applied for leave to move for certiorari on the ground that 
he had been denied a fair hearing because he had not been supplied 
with certain particulars which, he claimed (erroneously, so the 
Court of Appeal held), were required by the regulations, and because 
the chief officer had brushed aside without consideration a submis- 
sion that the proceedings were out of order, and had refufsed to 
allow an argument to be developed that the order to clean the 
uniform was unlawful. The Divisional Court, consisting of Lord 
Goddard C.J. and Hallett J., refused the application. The Lord 
one Justice found it 

‘‘impossible to say that a chief officer of a force which is 
governed by discipline, such as a fire brigade is, in exercising 
disciplinary authority over a member of a force, acting either 
judicially or quasi-judicially, any more than a schoolmaster is 
when he is exercising disciplinary powers over his pupils.’’ 

He had never heard it suggested that certiorari would issue to 
review the orders of a commanding officer exercising summary 
powers under the Army Act, or of police disciplinary authorities. 
It went to courts, or to something which could fairly be said to bea , 
court.: The concept of a “‘ court ° had been expanded to enable 
orders made by government departments to be reviewed, but inter- 
ference with the administration of disciplinary services was a 
different matter. 

The Judgment provokes several comments. First, a court can 
find, among the multitudinous cases on certiorari, authority for 
classifying as judicial almost any order directly affecting individual 
rights, if it is so minded. Secondly, in Barnard v. National Dock 
Labour Board [1958] 2 Q.B. 18, the Court of Appeal held a discip- 
linary function to be judicial; there the remedy sought was a 
declaratory judgment, but this was irrelevant to the classification 
of the power. Thirdly, although there may be no authority to the 
effect that certiorari will go to military disciplinary bodies other 
than courts-martial, or to police tribunals, the present writer is 
unaware of any decision that it will not; and the conduct of such 
bodies has been reviewed in other forms of proceedings without any 
evident injury to the public interest. In Heddon v. Evans (1919) 
85 T.L.R. 642, an action for false imprisonment, the exercise of 
summary powers by a commanding officer was carefully examined. 
In Cooper v. Wilson [1987] 2 K.B. 809, an action for a declaration, 
the conduct by a watch committee of an appeal against a distip- 
linary decision made by a police officer was successfully impugned. 
Fourthly, i in so far as the judgment flatly rejects the possibility of 
issuing certiorari in this type of dispute, it may have unfortunate 
consequences. If no appeal is provided against the imposition of a 
severe disciplinary penalty, the courts must still, apparently, refuse 


to mtervene even though carefully prescribed procedural safeguards 
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have been violated. It is hard to see why the maintenance of 
discipline in the public services should demand this measure of 
judicial forbearance. Fifthly, to draw analogies with the grievances 
of schoolchildren is unrealistic, for abuse or excess of authority by 
persons who have control over large numbers of employees m 
important public services may have serious results. The complaints 
of the applicant may appear trivial, but it may be doubted whether 
for that reason alone they ought to be deemed unworthy of con- 
sideration by a superior court. The courts have hitherto been slow 
to apply the de minimis principle where public authorities have 
disregarded limitations upon their power: see, ¢.g., Patchett v. 
Leatham (1948) 65 T.L.R. 69. And it must be pointed out that 
in the present case the chief officer, by administering the lightest 
possible punishment, had effectively barred the accused from 
recourse to the formal machinery of appeal. 

The Court of Appeal, in affirming the decision of the Divisional 
Court, followed a different approach. It decided the case on the 
ground that certiorari was a discretionary remedy and that the 
applicant, because of his unreasonable conduct in disobeying the 
order instead of complying with it and then lodging a complaint to 
higher authority, ought not to be granted the relief he sought. This 
more flexible attitude towards judicial review of disciplinary pro- 
ceedings has much to commend it—though opinions may differ 
upon the exercise of the court’s discretion in the case in hand— 
and it is only to be regretted that the court did not take the 
opportunity to disavow the legal propositions enunciated by the 
Divisional Court. The assumption that the court has a discretion - 
in the award of certiorari is interesting, for it is often said that 
certiorari issues as of right on the application of a party aggrieved 
and is discretionary only where the applicant has no personal 
interest in the proceedings: see, e.g., R. v. Brighton Borough 
Justices, em p. Jarvis [1954] 1 W.L.R. 208 at 207, per Lord 
Goddard C.J. The latter view may be founded upon a misinter- 
pretation of the somewhat equivocal judgment of the Court of 
Appeal in R. v. Surrey Justices (1870) L.R. 5 Q.B. 466. It is 
contrary to the weight of authority (see Halsbury’s Laws of 
England, 2nd ed., Vol. 9, p. 897, note (q)), and the true position 
seems to be that sertiorari issues as of right only when applied for 
on behalf of the Crown, and that in all other cases the court has a 
discretion which it will exercise in favour of a party aggrieved unless 
there are special reasons why he should not have the benefit of it: 
R. v. Stafford Justices, em p. Stafford Corporation [1940] 2 K.B. 
88 at 48-5, per Sir Wilfrid Greene M.R. 

Finally, a word should be added upon the concurring judgment 
of Hallett J. in the Divisional Court. His Lordship added a further 
reason for refusing the application: that the attack upon the 
conduct of the hearing was an indirect attempt to obtain review of 
the validity of the original order and the consequential suspension 
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and deprivation of pay. With all respect, one has difficulty in 
grasping this point. A party who comes to the Divisional Court to 
allege that he has been prejudiced by a decision of licensing justices 
or an administrative tribunal that has been arrived at in disregard 
of natural justice, will seldom be moved by a zeal for rectifying 
procedural irregularities or raising the standards of administrative 
adjudication. His purpose will be to have the decision quashed 
because he does not like it. The court applies the law without 
speculating upon the ulterior motives of the parties. 
S. A. DE SMITH. 


EITNE8SS FOR BURNING 


A ORDERS a ton of Coalite from the coal merchant, X, who duly 
supplies it. A makes up the fire in her sitting-room with some of 
the Coahte. An explosion occurs because of the presence of a ' 
detonator embedded in a piece of coal delivered with the Coalite, 
and the sitting-room is wrecked. What rights has A against X ? 

Had this been set as an examination question it would probably 
have been considered a gift by even the dullest student; A can 
recover for breach of the impled conditions of quality under 
section 14 of the Sale of Goods Act. Yet the Inner House of the 
Court of Session had held otherwise,’ and the county court judge 
in Wilson v. Rickett Cockerel & Co., Ltd., had followed this 
decision. Only after three days’ argument m the Court of Appeal 
was his decision reversed: [1954] 2 W.L.R. 629. 

The argument of the coal merchant was more ingenious than 
meritorious.” Section 14, it was said, only imports a condition of 
quality as regards the contract goods. Here the contract goods 
were a ton of Coalite. There was nothing the matter with the 
Coalite. The only thing that was unfit was the explosive substance 
which was delivered with it ‘* by way, I suppose, of a bonus or gift.’’ * 
Hence section 14 did not apply and there was no remedy unless 
negligence on the part of the coal merchant could be proved. It was 
this argument which had prevailed in the Scottish case. 

Happily, the English Court of Appeal would have none of it. 
As Denning L.J. trenchantly observed: ‘* A sack of coal, which 
contains hidden in it a detonator, is not fit for burning, and no 
sophistry should lead us to believe that it is ft.” The opening 
words of section 14 refer to the “‘ goods supplied under a contract 
of sale,” and that, in his view, applies to all goods so delivered, 
whether they conform to the contract or not. Evershed M.R. put 


1 Duke v. Jackson, 1921 8.C 862. 

4 It is understood that ın the county court the case was main! fought on 
the facts, the defendants seeking to prove that the explomon had as nothing 
to do with the fuel but that ıt was caused by peg t repair to the boiler 
behind the A However, the judge eerie oth plumber and boner 
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it rather differently : in his view, what was bought was a load of 
fuel, and the whole load was defective because of the presence 
among it of an explosive. It was wholly unreal to seek to interpret 
the contract as one relating to a number of individual lumps. 
While it might be possible to distinguish Frost v. Aylesbury Datry 
Co.* (the typhoid-infected milk) on the ground that there all the 
milk was contaminated, whereas here the fuel itself was fit,’ it was 
virtually impossible to distinguish Chaproniere v. Mason * (the stone 
in the bath bun). 

_ Hence, the plaintiff was entitled to recover under section 14 (2) 
for breach of the implied condition of merchantable quality. 
Section 14 (1), relating to the imphed condition of fitness for a 
particular purpose, did not apply, since the fuel had been bought 
under ‘‘its patent or other trade name ” (‘‘ Coalite’’). Semble, 
a claim under section 18 (implied condition that goods shall agree 
with their description) would also oe succeeded, but that section 
had not been pleaded. 

L. C. B. G. 


SALE OF GOOD8—ILLEGALITY 


Vinal v. Howard [1954] 1 Q.B. 875 (C.A.), is an interesting 
illustration of the way in which statutory offences may fill the gaps 
in the law relating to warranties of fitness. The defendant bought 
a second-hand car and paid by cheque. When he drove the car 
home he found that it was unroadworthy and he stopped the 
cheque. When sued upon it he pleaded that the sale was unlawful 
under section 8 of the Road Traffic Act, 1984, being in breach 
of section 8 of the Act of 1980. Streatfeild J. dismissed the action, 
upholding the plea of illegality: [1958] 1 W.L.R. 987. His 
decision has now been reversed by the Court of Appeal on the 
ground that section 8 only relates to construction and equipment 
of the car and not to use and maintenance which had caused the 
car to be unroadworthy. But it was not denied that an action 
could not have been brought had the unroadworthiness been due to 
defects in construction or equipment. Quaere whether in that 
event the seller would have been able to recover the car either: 
Cf. Bigos v. Bousted [1951] 1 All E.R. 92. If not, this may 
indicate a cheap way of acquiring a car. 

Having regard to the increasing number of cases in which it 
is a statutory offence to sell goods subject to a defect in quality 
or description (¢.g., under the recently extended Merchandise 
Marks Acts, noted in a previous number of this Review at p. 142), 


« [1905] 1 K.B. 608 (C.A.). 
5 But t Denning L.J. (at p. 881) could “fee no distinction in principle between 
hquids and aolids,”’ and a chemist would on TAN Ai 

€ (1905) 21 T.L.R 688 (C.A ), which had not been cited to the Court of Session 
in Duke v. Jackson. 
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a plea of illegality may sometimes protect a buyer who cannot rely 
on any breach of warranty or condition. And it would be open 
to the courts to hold that a seller impliedly warrants that the 
sale does not constitute any breach of the criminal code; in the 
case of the Merchandise Marks Acts, this is expressly provided for 
in section 17 of the 1887 Act. 

L. C. B. G. 


Toe Mowat or MALDONADO’S Case 


Tue Court of Appeal in its recent decision in the Estate of Mal- 
donado [1954] 2 W.L.R. 64-(C.A.), has held that the Spanish 
Government was entitled to succeed to the movable assets of a. 
deceased person who died domiciled in Spain, following the distinc- 
tion drawn by Kekewich J. in Re Barnett’s Trust [1902] 1 Ch. 847, 
and adopted in Re Musurus [1986] 2 All E.R. 1666. If the Spanish 
Civil Code would have provided that the Spanish Treasury is not 
ultimus heres, but takes by virtue of a jus regale, the claim would 
have been rejected—as was that of the Austrian Treasury in Re 
Barnett’s Trust, and that of the Turkish Government in Re 
Musurus. Similarly, the claim of any Commonwealth Government 
whose law is similar to English law would have been rejected by 
the Court of Appeal on the ground that such a Government would 
not have ‘‘ succeeded ”’ to the deceased, but would have taken the 
assets as bona vacantia. “L. C. B. G.” in bis note in this journal 
at p. 167, says that that would be a misfortune. With the greatest 
respect to the learned commentator misfortune is not the proper 
description. It would be more fitting to say that the decision of the 
Court of Appeal administers a well-deserved punishment to those 
legal systems whose interpreters did not study with sufficient care 
and attention the legal literature of the civil law countries during 
the nineteenth century. 

All the pandectist textbooks of the nineteenth century deal at 
length with the question of the “ legal nature ” of the right of the 
fisc or State to take the assets of an intestate leaving no knowr 
relatives. The Roman law sources were quite clearly to the effect 
that the fisc or State would be entitled to take these assets. The 
question, however, was how to “‘ construe ” this right. Was it a 
jus regale? Or was it a form of succession? Or, perhaps, some- 
thing akin to both, though identical with neither, of these 
possibilities? The controversy was waged with the usual thorough- 
ness and also with the usual arguments pro and contra. Those 
interested who wish to get some idea of this battle find a useful 
summary in Sintenis’ Civilrecht, 8rd ed. (1869) pp. 889 et seq., and 
in Vangerow’s Pandekten, Vol. 2 (1876), pp. 571 et seq. 

The older school on the Continent of Europe inclined to the idea 
that the fisc took by virtue of a jus regale. This view influenced 
the interpreters of earlier codifications, such as the Code Napoléon 
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(Sect. 768), Civile Code (Sect. 760), whose pre-1914 version was dis- 
cussed in Re Barnett’s Trust. Lawyers in the countries whose laws 
were codified in the latter half of the century had the good luck to 
be able to continue the controversy for another half-century. This 
half-century resulted in a smashing defeat for the older school and a 
triumphant victory for those who had maintained the view that 
the fisc or State was an ‘‘ heir ’’—somewhat abnormal perhaps in 
some respects, but nevertheless an heir. The more modern Codes— 
like the German (Sect. 1986) and the Swiss Civil Code (art. 466)— 
adopted this view. In or about the beginning of the century there 
were therefore some European Continental countries which, because 
their codes had been compiled at a later date, considered the State 
as a successor, while others adhered to the older view under which 
the State took by virtue of a jus regale. | 
The science of the civil law, however, is by its very nature 
nothing if not flexible. Tradition or even the letter of the law 
will far more easily be set aside for the sake of greater elegance or 
other advantages than is the case in English law. Interpreters in 
the countries of the Code Napoléon had second thoughts and found 
that they should and could revise their views. The effect is that 
the ‘‘ governing opinion ” in these countries has now also swung 
round to the view that the State was a genuine successor; see 
in respect of France Cass. Reg. 5 Dec., 1928, D. 1924, I 89 and 
Beudant, Cours, Vol. V (1986) No. 125 et seq. and for Belgium, 
Kluyskens, de Erfentssen, Brd ed. (1944), pp.105 et seq. In 
Austria such a change of view was more difficult as the wording 
of the code, even in its revised form, proved to be too formidable an 
obstacle. But even here the jus regale seemed to smell too strongly 
of the Middle Ages and was replaced by a less offensive, though defi- 
nitely less colourful “‘ right of ownership under the public law ” (see 
E. Weiss in Klang’s Kommentar zum ABGB, 2nd ed. (1950), Vol. 8 
p. 792). Our Scottish neighbours, of course, are always far-sighted : 
Scottish lawyers have, it seems, for long held that the fisc took as 
ultimus heres (see Stair, IV, 18, 1; Erskine, Inst. MI, 10, 2; 
M’Laren, Wills and Succession, 8rd ed., p. 22). Turkey has now 
adopted the Swiss Code, Greece (art. 1824) has followed the example 
set by the German Code, and so have the Scandinavian countries (see 
Arminjon—Nolde—Wolff, Traité de Droit Comparé, Vol. 8 (1950), 
p. 485). It looks, therefore, as if, in Europe, England and Austria 
were the only countries which have stoutly refused to join the 
victorious school. If this prevents States retaining the older view 
from taking movable assets of heirless persons domiciled there, legal 
scholars should rejoice: here is a clear example of a punishment 
justly administered to those who did not keep abreast with legal 
learning and legal development. 
` The matter is of far greater practical significance than might 
appear to the uninitiated. One of the results of this last war is 
that the number of persons who have died heirless and intestate 
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goes into the millions. Who would have thought that so grave and 
important a problem as this would depend on the outcome of what 
irreverent people might consider to have been an obscure nineteenth- 
century academic dispute? 

There is, however, another aspect to the matter. Private 
international law provides a remedy which, if it had been applied 
in Maldonado’s case, might have prevented the Court of Appeal 
from distributing rewards and punishments in the manner it has 
done. It would, it is respectfully submitted, have been possible to 
“ classify ’’ the Continental conception of the ultimus heres as 
merely a modernised version of the jus regale. Martin Wolff, in 
the latest edition of his German Internationales Privatrecht, 8rd ed. 
(1954), p. 58, assumed as a matter of course that this would be 
the solution which an English court would adopt. Comparative 
lawyers will be glad that the Court of Appeal has not chosen this 
course, and that the road to the application in future cases of a 
delightfully subtle, ‘* logical”? and time-honoured distinction has 
not once and for all been blocked. They will note with pleasure 
that the logic of the differentiation which so impressed the Court 
of Appeal has similarly influenced many Continental systems of 
private international law. They will have to join forces with 
English lawyers in explaining away the.fact that in Musurus’ case 
the Turkish Government was held not to be entitled to a grant, 
while in the older case of Beggia (1822) 1 Add. 840; 162 E.R. 119, 
the Sultan of Morocco obtained a grant. The foreign legal system 
in both cases was the same, t.e., Ottoman law.! 

E. J. Conn. 


THe M’NacutTen RULES 


Ir is, to say the least, imprudent to comment on a case without | 
having read the report. Nevertheless, the proposition which Dr. 
Morris says was laid down in the Australian case of Stapleton v. 
The Queen is so startling that comment cannot be repressed. He 
says (16 M.L.R. 486) that an exhaustive examination conducted 


1 The above note was written before ag vegies of Mr. Justice Wynn- 
Parry's decision in Re Mitchell, deod., Hatton v. Jones [1054] 9 WER. 
1114, in which ıt was held thet in Enghsh law, too, succession by the 
Orown is succession ab intestato. If this is correct, the decimon in Maldonado’s 
case which was referred to in argument before Wynn-Parry J., would apply 
in & very small number of cases only. Mitchell's case shows that interpre 
tation of statutes by the courts a agii law oan produce results no less 
startling than ıt so often produces in the Continental systems. In Mitchell's 
cate the words "as bona sacantia’’ in s. 46 (1) (v1) of the Administration 
of Estates Act, 1025, were declared to be ‘‘ merely descriptive ' and therefore 
in fact meaningless In the Estates of Hanley [1942] P. 88; Wed 8 All 
H.R. 801, God L.J., had used the following language: ‘‘If .. . the 
Crown takes the estate eee of its mght to bona vacantia, I do not 
think thet it can be ssid that it is a person entitled upon en intestacy within 
the meaning of that rale.'’ The controversy as to the nature of the Crown's 
succession seems therefore to be as much open to discussion in this country 
as it was in the Oontmenta! laws in the 18th and 19th century. 
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by the High Court of Australia ‘‘ establishes convincingly that it 
was morality and not legality which lay as a concept behind the 
judge’s use of ‘ wrong’ in the M’Naghten Rules.” It is submitted 
that such a conclusion is inconsistent with the express words of 
the judges who laid down the rules. 

It will be recalled that the rules consist in the replies of the 
judges (with the exception of Maule J.) to questions put to them 
by the House of Lords. In the discussion of the rules in R. v. 
Windle [1952] 2 Q.B. 826, attention was confined to the answer 
to question 2. But if the first answer be read the use of the word 
“wrong ” in the second answer becomes clear. 

The first question was ‘‘ What is the law respecting alleged 
crimes committed by persons afflicted with insane delusion in 
respect of one or more particular persons; as, for instance, where 
at the time of the commission of the alleged crime the accused 
knew he was acting contrary to law, but did the act complained 
of with a view. under the influence of insane delusion, of redressing 
or repressing soMe supposed grievance or injury or of producing 
some supposed public benefit? ’’ The answer is specific, without 
any ambiguity whatsoever, that if a person, labouring under partial 
delusion, knows at the time of committing the crime that he was 
acting contrary to the law of the land then the defence of msanity 
does not apply. The actual language of the judges was: ‘“‘ In 
answer to which question, assuming that your Lordships’ inquiries 
are confined to those persons who labour under such partial delu- 
sions only, and are not in other respects insane, we are of opinion 
that, notwithstanding the party accused did the act complained 
of with a view, under the influence of insane delusion, of redressing 
or Tevenging some supposed grievance or injury, or of producing 
some’ public benefit, he is nevertheless punishable according to the 
nature of the crime committed, if he knew at the time of commit- 
ting such crime that he was acting contrary to law; by which 
expression we understand your Lordships to mean the law of the 
land.” 

The passage usually quoted in discussion of the M’Naghten 
Rules is that of the combined answer to the second and third 
questions. These questions deal with the problem of directing 
a jury about the defence of insanity, and are thus not immediately 
concerned with exact statements of legal propositions. They take 
note of the problem of communicating technical doctrines to lay- 
men. The formulation of the questions by the Lords was as 
follows: ‘‘ What are the proper questions to be submitted to a 
jury, where a person alleged to be afflicted with insane delusion 
respecting one or more particular subjects or persons is charged 
with the commission of a crime (murder, for example) and insanity 
is set up as a defence?” “In what terms ought the question to 
be left to the jury as to the prisoner’s state of mind at the time 
when the act was committed?’’ The well-known answer contains 
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the phrase “such a defect of reason, arising from disease of the 
mind, as not to know the nature and quality of the act he was 
doing, or, if he did know it, that he did not know that what he was 
doing was wrong.” -This phrase is followed by an explanation of 
the formula. The judges first point out that the question of the 
difference between right and wrong will be best understood by a 
jury if put to them not abstractly but “with reference to the 
party’s knowledge of right and wrong in respect to the very act 
with which he is charged.” They then explain why they prefer 
a summing-up to use the word ‘‘ wrong ” instead of “ contrary to 
the law of the land.” They say “If the question were to be put 
as to the knowledge of the accused solely and exclusively with 
reference to the law of the land, it might tend to confuse the jury, 
by inducing them to believe that an actual knowledge of the law 
of the land was essential in order to lead to a conviction: whereas 
the law is administered upon the principle that everyone must be 
taken conclusively to know it, without proof that he does know 
it.” When read together with the answer to the first question 
there is no ambiguity here. The law is that if the accused knew 
that what he was doing was contrary to the law of the land then 
the defence of insanity is not applicable (the first answer). - But 
if the summing-up were to use that language then the jury might 
consider the defence of insanity applicable in circumstances when 
it was not. The reason is that though the accused: did not in fact 
know that what he was doing was contrary to the law of the land 
the defence of insanity is still not applicable if “‘ the accused 
was conscious that the act was one which he ought not to do.” 
The answer continues, “‘If the accused was conscious uats the 
act was one which he ought not to do, and if that act was at the 
same time contrary to the law of the land, he is punishable.” It 
is true that the judges do not give a precise explanation for the 
phrase “conscious that the act was one which he ought not to 
do,” but the meaning is clear enough. It is adequate for the 
present purpose to say that it refers to ‘‘ morality ’’—though 
analysis leads to a distinction between the accused’s subjective 
moral belief of what ought to be done and his cognition of other 
people’s moral belief of what ought to be done. But, though the 
answer thus uses the word “* wrong ” in order to refer to morality 
in some cases, it is clear that it does not exclude a reference to 
legality. It is only if the accused did not know that the act was 
illegal that it is necessary to ask whether he knew that it was 
‘“ immoral.” It may be sufficient for the jury to consider whether 
the accused knew that the act was contrary to the law of the land. 
For if they determine that he did so know, then they should say 
that the defence of insanity is not applicable. Only if they deter- 
mine that the accused did not know that the act was contrary to 
law, do they have to determine whether he knew that the act was 
“ morally wrong.’? If he knew that it was ‘‘ morally wrong,” even 
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if he did not know it was contrary to law, then again, the defence 
of insanity is inapplicable. 

It will be seen that a summing-up which asks the jury to con- 
sider solely the question of knowledge of legality involves a modi 
fication of the M’Naghten Rules m favour of the prisoner. There 
aré dicta in Windle which appear to limit the meaning of ‘‘ wrong ”’ 
to the sole question of legality. But they are not part of the ratio 
decidendi. This was that the trial judge may withdraw the defence 
of insanity from a jury if he is of opinion that there is no evidence 
on which they could find that the accused did not know that the 
act he was doing was contrary to the law of the land. 

The order of questioning in Dr. Morris’s Erewhonian examina- 
tion is thus contrary to that suggested in the M’Naghten Rules. 
The accused should be asked first about his knowledge of the law 
of the land and not about morality. It could proceed in this 
manner : — 

Interrogator: ‘* Did you know that what you did was contrary 


to the law? ”’ 
Honest “ No, I did not think it was contrary to the 
Accused : law.” (If yes, he may hang.) 


Interrogator: ‘* Well then, did you yourself on the facts as you 
saw them believe that it was right that you should 


do it? ”? 
Honest ‘< Yes, I did think it was right.” (Presumably if 
Accused : no, then he may hang.) 


Interrogator: ‘f One further question; did you think that most 
other people, seeing the facts as you saw them, 
would have agreed with you that it was right? ” 

Honest (1) “ Yes, most people would have agreed with 

Accused : me that it was a right thing to do.” (The defence 
of insanity is definitely made out.) 

(2) ** No, they don’t understand. They think it’s 
wrong, but they are terribly misguided.” (The 
defence of insanity is inapplicable.) : 

This examination does not merely reverse the order suggested 
by Dr. Morris. It also raises the question of the significance of 
the phrase ‘‘ conscious that the act was one which he ought not 
to do.” If that be lmited to subjective moral belief then an 
affirmative answer to the second question in the examination 
establishes the defence of insanity and precludes further 
questioning. 

In conclusion I should add that my disagreement with Dr. 
Morris is confined solely to the question of the interpretation of 
the M’Naghten Rules. I particularly agree with his view that it 
is “four atavistic attachment to capital punishment which has 
precluded any satisfactory solution of the medico-legal problem 
of the defence of insanity.” 

J. L. Mowrnose. 
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A JUDICIAL CONFESSION 


In this Review for January, 1954, the General Editor notices the 
first number of the Sydney Law Review, published under the 
editorship of Professor Julius Stone at the Law School of the 
University of Sydney. The second number of this journal has now 
appeared; it more than maintains the standard of the first in its 
articles, case notes and reviews. The purpose of this note is to 
draw particular attention to an article by Lord Wright of Durley 
entitled ‘‘ Section 92—a problem piece.” It is believed that in this 
article is the only known example of a member of the Judicial 
Committee of the Privy Council confessing that a judicial doctrine, 
which as a member of the Committee he helped to create, 1s wrong. 
Lord Wright deals with the first paragraph of section 92 of the 
Commonwealth of Australia Constitution Att, which provides : ‘* On 
the imposition of uniform duties of customs, trade, commerce, and 
intercourse among the States, whether by means of internal carriage 
or ocean navigation, shall be absolutely free.’ The judicial 
history of this section is one of the most mteresting examples of the 
ultimate fate which a political slogan embedded in a constitution 
can suffer when exposed to Anglo-Australian doctrines of statutory 
interpretation. The High Court of Australia has construed the 
section on more than forty occasions. The Judicial Committee of 
the Privy Council has considered it thrice. Only in the first case 
in which the High Court dealt with the problem—Fom vw. Robbins ' 
—has the court stated plainly that the section was concerned mainly 
with ‘‘ free trade ’’ as distinct from “ protection.” The opinion of 
the Privy Council in James v. Commonwealth? ends with a state- 
ment of the historical position of the section almost as explicit, but 
unfortunately this statement was preceded by pages of lip-service 
to intervening decisions which had depended on other concepts— 
e.g., “‘ regulation as distinct from prohibition,’’ or ‘‘ ordered liberty 
with reasonable regulation.” Such concepts are indeterminate in 
any constitutional setting and have little relation to the history and 
context of section 92. The half approval given to divergent doc- 
trines in James v. Commonwealth left open the path leading to the 
decision of the Judicial Committee in the case of bank nationalisa- 
tion? in which the central anti-protection purpose of section 92 is 
completely disregarded. 
. Looking back on this long history, Lord Wright now concludes 
that from the best of motives he and his colleagues in James v. 
Commonwealth did not go sufficiently far in restating section 92 
as a provision concerned mainly with fiscal protection, and by 
inference he condemns the decision in the bank nationalisation case. 
Apart from its great interest to Australian lawyers, and to lawyers 


1 (1908) 8 C.L.R. 118. 
2 [19088] A O. 578, at 680. 
3 Commonwealth v. Bank of New South Wales [1050] A.C. 285. 
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everywhere concerned with the interpretation of federal constitu- 
tions, Lord Wright’s article raises the question whether we should 
not encourage the great judges of our time to end their judicial 
careers with a careful survey of the main doctrines they have helped 
to create, and some indication of the value which they themselves 
place on that work. Such surveys ought to be free from the 
transient considerations of expediency which are apt, particularly 
in constitutional and administrative law, to influence forensic 
habits. 

Not the least piquant feature of this article is that it has been 
published in time to be quoted in the argument in Hughes and Vale 
Pty., Ltd. v. New South Wales, which, at the time of writing this 
note, is pending before the Judicial Committee on appeal from the 
High Court of Australia.‘ This case, concerning the validity of 
transport control regulation, which involves discretionary licensing 
of inter-state hauliers, brings squarely before the Board the main 
conflicting theories about section 92. An attempt at re-examining 
section 92 in the light of its drafting history has for several years 
seemed so hopeless that even counsel whose case would gam from 
such a course have hesitated to suggest it. There have also been 
bewildering cross-currents of political interest in the interpretation of 
the section, which sometimes influence instructions to counsel; both 
governments and trade associations involved in cases arising under 
section 92 may want not only to win but to do so for the “‘right 
reasons,” because of an interest in using those reasons to attack or 
uphold other legislation. Such interests follow no consistent pattern. 
“ Free enterprise’? parties gratified by the effect of section 92 on 
an Act to nationalise banks may not be so pleased with its potential 
effect on organised marketing of primary products; “‘ socialist ” 
parties concerned to promote nationalisation in general may be glad 
of section 92 as an alibi if pushed by zealots into a particular 
nationalisation scheme that might lose an election. One of the great 
merits of Lord Wright’s article is that, speaking from above such 
transient battles, he tries to take the courts and the profession back 
to the intended long-term role of section 92 in Australian federalism. 
Whether the attempt succeeds or not his Lordship’s courage and 
pertinacity will be remembered. 

GEOFFREY SAWER. 


4 [1958] A L.R 328 


REVIEWS 


Carson: a biography by H. Monrcomery Hypr. [London: 
William Heinemann Ltd. 1958. 6515 pp. (with index). 25s. 
net. | 


Tur lives of great advocates are a source of perennial interest not only to 
lawyers, but to the general public. Into the warp and woof of their existences 
there are woven patterns of drama and personality which make exciting 
Teading, and ensure a constant demand for books about them. Carson was 
undoubtedly one of the great advocates of his generation and to use a useful 
American term, as a trial lawyer, which is not quite the same thing, he may 
have been the best who has ever practised in our courts. Although there 
is already an admirable life of him by Marjoribanks and Colvin the present 
life will no doubt have a ready sale. It is competently put together by 
Mr. Hyde who has the advantages of being an Ulsterman, a member of 
Parliament, and a lawyer, as well as being a practised author. Moreover the 
early part of the MarjorlbanksCaolvin biography appeared during Carson’s 
lifetime which always makes difficulty for a biographer. Mr. Hyde is, or 
should be, able to get a better historical perspective, and also has been able 
to correct a number of mistakes which appeared in the earller work, notably 
the extraordinary statement which attracted much attention at the time that 
the Carsons were descended from an Italian who settled in Dublin in the 
eighteenth century: it is a puzsle that Carson who appears to have read the 
manuscript could have passed the statement. Actually it appears that the 
Carsons came from the Scottish Lowlands. Students of Carson’s personality 
may, however, come to the conclusion that he owed more to the genes which 
he derived from his mother who was directly deseended from General 
Lambert the Parllamentarian. 

Carson’s career, especially after he became leader of the Ulster movement, 
was more political than legal, a fact inevitably reflected in these pages, and 
which accounts in some degree for'the length of the volume. Very nearly 
half the book is taken up with the political events of the ten or twelve years 
from 1910 onwards, and since Mr. Hyde does not possess such an attractive 
style as Mr. Marjoribanks, or even Mr. Colvin, this part of the book tends 
to drag from tme to time. Nevertheless it is of much historical interest, and 
here end there throws new light, or rather new reflection, upon national history. 

The readers of this review will probably be more interested in Carson the 
trial lawyer than in Carson the political leader. The more important of the 
omises odlébres in which Carson was engaged are carefully and clearly sum- 
marised, and the fact that Mr. Hyde is rather too much of a hero worshipper 
does not prevent his giving a three dimensional portralt of the great man, 
though Carson’s personality was so overpowering that in a sense it builds 
itself into the pages. In particular the constant duelling with Rufus Isaacs, 
a man only less capable as a trial lawyer, and if anything a finer advocate, 
makes exciting reading. Carson had not a fine intellect, but it was shrewd 
and robust, and within the terms of the intensely personal relationships which 
provided much of the material for his work, it was highly tmaginative. What 
Mr. Hyde fails to bring out, I think, is the fact that Carson often defeated 
Isaacs because he had got the measure of his opponent in a way that the 
latter probably never realised. I remember a Junior barrister of some 
standing telling me of an occasion when he was led by Carson against Isaacs. 
They were appearing for the plaintiff and it was difficult to get their case 
satisfactorily onto its feet without calling a certain witness. On the other 
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hand this witness, if effectively cross-examined, would almost certainly destroy 
his own side’s case—the classical dilemma of the trial lawyer. My friend 
spent sleepless nights pussling over the problem of whether the witness should 
be called, but at the consultation Carson treated the matter very lightly, 
and when the junior diffidently inquired what they were to do about it he 
replied that he would decide about calling the witness during the course of 
the trial. “For,” he said, “I have not been against Rufus Isaacs all these 
years without knowing if he has got the material for breaking up the witness 
in crossexamination he will not be able to refrain from giving me some 
indications of it as the case goes on.” In the result the witness was called, 
the crose-cxamination was ineffective, and the plaintiff won. 

Carson’s own cross-examination was of course one of the most powerful 
weapons in his armoury, and Mr. Hyde gives some famous examples of his 
“use of it. I have the feeling, however, that to those who are not familiar 
with court work the effectiveness of some of this questioning, appearing, as 
it does, in the somewhat thin context of the summarised facts of the case 
may not be altogether self-evident. Some rather fuller explanation of what 
the crosa-examiner was aiming to do would have been helpful. Indeed a 
detailed study of a number of these cases directed principally to that point 
would be of great value to young advocates, and might well prove fascinating 
to the genera] reader. 

The handling of a big case requires a sort of generalship, and this Carson 
had in high degree. Moreover his generalship wes of a dynamic quality not 
common in leaders, whether legal or military. His cases had a habit of 
developing in a way that he willed, and against the will of his opponent. 
But he was usually ready, even when the case took a turn for the worse, 
to try some new tactical line, often successfully. This involved a much fuller 
grasp and understanding of the facts of the case than most leaders acquire, 
and could only be attained by intense effort, and a sort of brooding con- 
_templation—he lived with his cases. He found that to attain this mastery 

' red a concentration which he could only provide if he accepted but few 
briefs, though of course his fees rose in proportion. He was thus after he 
reached maturity seldom occupied with more than one big brief at a tme. 
In this he was almost if not quite unique among fashionable leaders. More- 
over he had none of the ability ppssessed in such superb degree by Viscount 
Simon when at the helght of his powers of being able to go into court im 
a complicated case with little more materiel than could be supplied by a 
competent devil in a careful note. 

In the working out of this pattern of action which was to prove so success- 
ful the clerk Herepath played an important part In this volume he appears as 
the hero of some amusing stories, but in actual fact Carson owed & great deal 
to him. He was a shrewd capable man who soan saw that his principal’s nervous 
organisation would crack under the strain of too many briefs. On one 
occasion, as he told me himself, he returned all the briefs in chambers to 
the various solicitors who had delivered them, with the demand for a doubled 
fee. Most of them came back in due course, but in the meanwhile Carson 
suffered agonies. He was indeed very highly strung, as Mr. Hyde clearly 
brings out, though only those who knew him well can have realised it To 
the outward observer he appeared to be a man of iron, cold, imperturbable, 
implacable, hardly smiling even when delivering his most telling sallies of 
wit or humour, for which of course he was famous, and of which some well- 
known examples are reproduced here. He seems to have been something 
of a hypochondriac, continually imagining that he was too ill to do his work, 
but always warming to the task in time to give g first-rate performance. 

Carson said throughout that he preferred law to politics, and indeed, he 
always had a hankering after the bench. Some time before he migrated to 
England he very nearly took a county court judgeship, and after establishing 
himself here he hesitated long over whether to accept an offer of the Presidency 
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of the Probate, Divorce and Admiralty Division. By law, however, I think 
he meant rather the unravelling of disputed facts by the application of the 
accepted methods of forensic dialectic than the solution of problems involving 
difficulties of legal principle. There is no indication in this volume that he 
had any interest in law as such, and even Mr. Hyde does not contend that 
his work as a Lord of Appeal had any distinction. Although he sat in the 
House of Lords for some eight years only four pages in a biography running to 
nearly five hundred are devoted to his work in that capacity. Indeed, it 
was only rarely, as when his robust sense of reality prompted him to tear aside 
the conventional sophistries of such rulings as that in the Russel case, that 
his legal speeches attracted any attention. Indeed his appointment as a Lord 
of Appeal was just a method of giving him a pension, and though not by 
any means unique in that respect was a minor scandal all the same. 
C. 


Legs THrory. By W. Frirpmann.: Third Edition. [London: 
Stevens & Sons, Ltd. 1958. xx and 520 pp. (with index). 
80s. net. | 


Tur third edition of a work which can flaunt on its dust cover an earlier 
critic's opinion that it is “ one of the great legal works of the present century ” 
may perhaps be said to be by now beyond the reach of adverse criticism of 
lts general purpose or of its author’s execution of that purpose As, however, 
this ig now something of a standard work, a general comment may not be ont 
of time, in view of the inevitable future editions. In this, the third, edition, 
it remains true that this is in reality two books: the first 800 pages are 
devoted to a series of summaries of the legal theories of the past, and the 
‘ last 200 pages to an examination of certain selected topics ylewed in the light 
of a “relativistic” philosophy. The two parts are in no way necessarily’ 
‘related and should be addressed to two different andiences—the one to the 
law student, the other to the (shall we say?) connolsseur. Since the author 
asserts that the book “does not attempt to add a specific legal theory of its 
own,” it may be suggested that from the students point of view the book 
would be a better one if it stopped at p. 287. But it would be by no means 
as interesting. Professor Friedmann might consider publishing pp. 1-287 
separately, in an expanded form, under the title Legal Theories; the remainder 
of the work could then be published under some such title as Kssays in Law, 
though his Law aad Social Change might be thought to render this otiose. 

For the student, the principal merit of the first edition was its convenient 
summaries of many philosophies not readily to be found elsewhere. Since 
the average student hed heard of Aristotle, Cicero and some of the medievalista, 
Professor Friedmann was justified in devoting more space to, for example, 
his many German writers then comparatively unknown here. But in the Inter- 
vening decade two things have happened. In the first place, students tend to 
be as ignorant of the ancient and medieval world as they were (and are) of 
the more recent German past. And, secondly, a spate of juristic literature 
relating to legal theory has gushed from the press. Planning a summary 
of legal theorles upon the assumption that the reader will inevitably be more 
ignorant of some than of others may, therefore, no longer be justified: the 
time may well have come for a summary in which each theory obtains only 
that attention that is Justified by its historical importance. 

In the present edition, however, Professor Friedmann’s summary is much 
as before, though the emphasis Aas been varied in places and more “ overseas” 
examples given. In Chapter 9, for Instance, 8} pages are devoted to England 
and 12 pages to America; and, though no doubt this reflects a proper pro- 
portion in the Influence of natural law on legal development in the two 
countries respectively, the English student may not be as grateful as he 
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ought to be. Indeed, American cases interpreting a written constitution are 
apt occasionally to be not merely no guide but positively misleading in England 
The author insists (pace Dr. Goodhart) that “reasonableness” is a natural 
law doctrine, but explains that it is “relative.” It is the more unfortunate, 
therefore, that it is subsumed by him under a general heading “The Search 
for Absolute Justice”; for by Chapter 9. the reader will not have met the 
distincHon between absolute and relative natural law, and a student who 
has appreciated (say) Aquinas’s concern for absolute, eternal, immutable 
values will not automatically realise that when the relativist- revivalist uses 
the same terminology he is not speaking of the same thing. The chapter 
on modern Catholic thought has been rewritten, but, devoted as it is to a 
series of particular consequential social principles, it still gives no impression 
of the all-embracing nature of this theory of law and ít is still somewhat 
confusingly separated by some 250 pages from the medieval thought on 
which it is based. In his rewritten chapter on Soctalist legal theory, the 
author’s summary of Soviet theory goes far to establish his claim that “there 
is no longer any excuse for believing that law in the Soviet state is simply 
a sham” (provided, that is, that one realises that it operates within the 
limits assigned to it by Soviet ideology), but the few pages on English 
Socialism tagged on to the end of Soviet theory appear startlingly out of place. 

In the appendant essays (in Parts 6 and 7) there is a large measure of 
rewriting and the “relativistic” assumptions upon which the selected topics 
are examined are more positively stated. (Chapter 29 sets out the principal 
difficulties in the way of not accepting such assumptions.) But even the 
division of these topics into two differently named groups does not mask 
the fact that they are arbitrarily selected and still form no more than a 
, series of essays. Some of these essays simply proclaim the author's predilec- 
tans, as in the rewritten last chapter, which is an argued defence of the 
Welfare State. And, if it be true (Chapter 24) that it was only the 
comparative stability of the nineteenth century that encouraged a legal pro- 
feasionalism positivist in outlook and inclined to overestimate legal technique, 
it is equally true that it is the comparative instability of today which causes 
Professor Friedmann to overestimate the claims of legal relativity, to claim 
that the courts should decide cases in accordance with social ideals and to 
believe that they in fact do this. But one suspects that a certain amount 
of wishful thinking has coloured his estimate of certain trends in the English 
courts. It is doubtful whether the courts heave really changed their practice 
in the matter of stare deciets. It is even more doubtful whether there is a 
single trend to a more liberal interpretation of statutes. The hand-picked 
examples on pp. 810 e¢ seg. are stultified by what was done and said in the 
House of Lords in Magor v. Newport (1951), a decision ignored by the author. 
One feels from time to tme that his conclusions are founded somewhat shakily 
upon “the great weight of academic opinion” or at most upon a judge or 
two writing off the record. At times, even dates reveal how easy it is 
to Jump to conclusions: asa, on p. 898, where one of the two “recent” 
decisions which are sald to weaken the rule in Bradford v. Pickles (1895) 
is Christie v. Davey (1898). 

If future editions are to be almed at the law student, may we venture 
to invite the learned author to avold the folowing (we belteve) defects?—(1) 
classification for the sake of classification: as on p. 400 where three groups 
of cases are said to present “essentially different aspects” of the question 
of piercing the veil of incorporation, though the classification seems justified 
only for convenience of exposition (in which case it ought to be stated to 
be so); (2) the multiplication of examples in the form of strings of names 
(often ending with the words “and others”): as on p. 284, where there are 
three such lists in one paragraph, or on p. 458, where there is a string of 
no less than ten names in a row; (8) the repeated use of general terms 
(particularly adjectives), such as “group organisation in pursuit of political, 
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economic, cultural or social principles” (p. 848) or “ultimate values assump- 
tons” (p. 507); (4) overstated conclusions likely to startle and mislead the’ 
student, If advanced without further explanation: as that the difference 
between nationality and domicile is of a political, rather than a legal, nature 
(p. 862) or that consideration is not now taken seriously and is of interest 
only to the law student (p. 868); (5) (if one may risk the accusation of 
being pernickety) the frequent idiosyncratic use of a comma in the place 
of the word “and,” thus placing in apposition things which the author means 
to state disjunctively. 

These criticisms are, of course, based upon the assumption that this work 
is already establiahed as the leading introduction to the subject: they are 
intended to suggest modifications for a future, and not to deter readers from’ 
the present, edition. 

J. A. Covrrs. 


Apvocacy : Irs PRincrpLes AND Practice. By R. K. SOONAVALA, 
B.A. (Hons.), LL.B., Civil Ju (Bombay Judicial Service). 
With an Introductory Note on * The Art of Advocacy ” by The 
Hon. Ma. Justice M. C. CHAGLA, B.a. (Oxon.), Chief Justice, 
High Court, Bombay. [Bombay: N. M. Tripathi, Ltd., 
Princess Street 2. 1958. xii and 957 pp. | 


Srvrnat books have of course been published in Britain dealing with the 
fascinating subject of Advocacy—amongst them tbe late Lord Maemillan’s 
The Ethics of Advocacy, Lord Justice Singleton’s Conduct at the Bar (two 
lectures delivered in 1988), Mr. Justice Hilbery’s Duty and Art in Advocacy 
(1946), Judge Parry’s The Seven Lamps of Advocacy, Edward Coxs The 
Advocate: His Training, Practice, Rights and Duties and Harriss Hints 
on Advocacy. 

India, apparently, is not so well off. Says Mr. Soonavala in the Preface 
to his book: “ It is rather surprising that, though in colleges students are 
instructed in law, they are not taught the art of practising law. Hence 
the sad spectacle of hundreds of ‘advocates’ being churned out of our law 
colleges without any equipment to become successful lawyers and advocates. 
It is true that there are a few books in our country and abroad on cross- 
examination, but there are very few books (I believe) in this country which 
deal with advocacy comprehensively. I hope this book will fill that void.” 

It is fitting therefore, I think, that I should put on record that during 
my very limited experience as a High Court Judge at Madras I formed a high 
opinion of the competence and integrity of the Bar. ` 

None the less, I cannot doubt that law students and advocates in Indla 
will benefit from a study of Mr. Soonavala’s book. The author describes 
it as “almost an anthology of ancient and modern thought on the practice 
and technique of advocacy,” and he hopes that it will prove valuable to the 
beginner ın legal practice “ for whom it'is mainly intended.” 

Certainly this book represents tremendous industry on the part of the 
author. It contains no fewer than 116 chapters and five appendices, and, 
inasmuch as it refers to something like 180 publications, with examples of 
the Socratic approach to cross-examination and copious extracts from reports 
of famous trials, it may be said that Mr. Soonavala’s description of his own 
work as “almost an anthology” is fully justified. 

I am disposed to think, however, that the book would have been of even 
more value to the beginner in legal practice if Mr Soonavela had been content 
with something much less comprehensive than “almost an anthology.” He 
devotes one chapter specifically to examinatlon-in-chief, but many chapters 
to cross-examination. It is to be hoped that the beginner in legal practice 
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will not take this as an indication of the relative importance of these two 
branches of advocacy. He is certainly told in the course of the chapter 
dealing with examination-in-chlef that “the examination-in-chief of a witness 
is as important a branch of advocacy as any other,” but he would be well 
advised, I think, to take to heart what Mr. Justice Chagla says on this 
topic in the excellent introductory note which he contributes on “The Art of 
Advocacy.” 

Says Mr. Justice Chagla, “Most people think that an advocate shows 
his brilliance in cross-examination. That to my mind is a mistake. Sufficient 
attention is not given to examination-in-chief, and the result very often is 
that a case is lost by the bad handling of a client by his own advocate in 
the witness box. An advocate is under a greater handicap in examining-in- 
chief a witness than cross-examining him. In cross-examination he can almost 
ask any question and lead the witness. In examination-in-chief he is strictly 
circumscribed by the rules of evidence, and therefore it is more difficult to 
get from a witness a consistent and a coherent story.” 

Mr. Justice Chagla is of the opinion that the first quality an advocate 
should possess is the quality of presentation, and the second is the quality 
of fairness. “He must never forget that he is not only fighting the battle 
of his client but is also assisting in the administration of justice.” 

For myself, I cannot doubt that the greatest asset an advocate can possess 
is to be completely trustworthy. It is worth more than all the shining 
ornaments of advocacy—personality, self-assurance and a silvery tongue. 

On one matter at least there is a clear divergence between the views of 
Mr. Soonavala and the established practice in England. Mr. Soonavala 
thinks it is “most unethical” for a lawyer to conduct the defence of a client 
when he considers htm to be guilty. “A deep-seated mistrust in the righteous- 
ness of your client’s case,” he says, “may hinder the proper conduct of a suit 
or trial The urges of the subconscious will always break through the tight 
cordons of self-control and discipline. Therefore follow the rule of never 
accepting a brief unless you believe in your client’s case” (p. 11). 

In England the general rule is that a barrister is bound to accept any 
brief in the courts in which he professes to practise at ea proper professional 
fee dependent on the length and difficulty of the case. Special circumstances 
may justify his refusal to accept a particular brief. There are of course 
rules dealing with the position of a barrister who is instructed for the defence 
in a criminal case where there is a confession of guilt Different considerations 
apply to cases in which the confession has been made before the advocate 
bas undertaken the defence and to those in which the confession is made 
subsequently during the course of the proceedings. It is laid down that if 
the confession has been made before the proceedings have been commenced 
it is most undesirable that an advocate to whom the confession has been 
made should undertake the defence, as he would most certainly be seriously 
embarrassed in the conduct of the case and no harm can be done to the 
accused by requesting him to retain another advocate. Other considerations 
apply in cases in which the confession has been made during the proceedings 
or in such circumstances that the advocate retained for the defence cannot 
retire from the case without seriously compromising the position of the accused. 
But such a confession imposes very strict limitations on the conduct of the 
defence (see Conduct and Htiquette at the Bar, 1958, by W. W. Boulton, 
Secretary of the General Council of the Bar of England and Wales). 

The answer to Mr. Soonavala in advising an advocate never to accept a 
brief unless he believes in his client’s case is to be found, it seems to me, 
in the famous words of Dr. Johnson: “A lawyer has no business with the 
Justice or injustice of the cause which he undertakes, unless his client asks 
his opinion and then he is bound to give it honestly. The justice or injustice 
of the case is to be decided by the judge.” 

Among the more interesting chapters in Mr Soonavala’s book is the last 
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chapter but one (Chapter 115) on “How to cite authorittes.” It poses this 
important question: In arguing questions of law is a person bound to cite 
cases which are against him? The answer is, J think, undoubtedly, Yes. He 
is called upon to put before the court any relevant binding decision which 
is immediately in point, whether it be for or against his contention (see Mr. 
Justice Hilbery’s Duty and Art in Advocacy, pp. 15 and 16, referred to 
In Mr. Soonavala’s book at p. 478) 

The last chapter contains a hundred hints on advocacy. Even the 
experienced advocate will surely find some guidance here. 

Altogether Mr. Soonavala’s book is, on the whole, a very interesting and 
useful work, and I recommend it to all who desire to avoid the many pitfalls 
which beset advocates everywhere, young and old altke. 

J. P. Envy. 


MacGILLIVRAY ON InsuRnaNce Law. Fourth Edition. By E. J. 
MacGiniiveay, LL.B., Q-C. and Denis BROWNE, M.A., Barrister- 
at-Law, Professor of Law in the University of Sheffield. 
[London: Sweet & Maxwell, Ltd. 1958. £9 9s.] 


Tu first edition of this standard textbook was published in 1912, and it is 
pleasant to find the author still actively concerned in the preparation of the 
fourth edition forty years later. Such an old friend needs no elaborate review, 
particularly as the previous edition was noted in Volume 12 at p. 582. Some 
regret may, however, be expressed that it has not been thought fit to couple 
the resetting of the text with a more careful pruning and revision of it. Thus, 
one still finds some thirty pages devoted to a history of company legislation 
and general company law. This, with respect, seems misplaced zeal, particu- 
lerly as the attempt to summarise the greater part of company legislation in 
this space is, not unnaturally, hardly successful. It seems doubtful whether 
anyone will in fact seek guidance on a fine point of company law from this 
source—and perhaps it is as well, for paragraph 89 is totally wrong— 
Donoghue v. Donoaster Amalgamated OolKertes, the Court of Appeal autho- 
rity cited for it, having been reversed in the House of Lords, sub nom. Nokes 
v. Doncaster Amalgamated Oolkeries [1940] A.C. 1014, Waluable space could 
be saved by restricting the treatment of company law to those rules which 
are peculiar to insurance companies. In so far as problems of general com- 
pany law impinge on other parts of the work they could be referred to as they 
arise; indeed, this already occurs, for example, wlira vires is dealt with again 
in connection with the formation of the insurance contract (incidentally, para- 
graph 618 fails to pay regard to the changes introduced by section 5 of the 
latest Companies Act). 

Although the book deals with all branches of insurance, except marine, its 
strength has always lain in its treatment of general principles and of life 
assurance. Even in these respects the explanation might sometimes be made 
more helpful. For example, the discussion of Married Women’s Property Act 
policies might make clearer the greatest advantage which these secure—namely, 
freedom from aggregation for estate duty purposes. Admittedly, the know- 
ledgeable can deduce this from what is said in paragraph 1249, but the 
knowledgeable will know it already. It would also have been useful had men- 
tion been made of the “ gentleman’s agreement” between the life offices and the 
Revenue restricting the number of such policies which any company will issue 
on the same life. In general, however, the sections of the book dealing with 
life assurance are most thorough and illuminating, and it is unfortunate that 
the important and difficult decision of the House of Lords in the D’Avigdor 
Goldsmid case came too late for the learned editors to give us the benefit of 
their mature reflections on it. 

In comparison with these chapters those on other types of insurance seem 
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somewhat perfunctory. For example, in the discussion of motor insurance, 
the Motor Insurers’ Bureau is referred to in the text, but it is not made clear 
what its functions are, nor, apparently, is any reference made to the exact 
nature of the arrangement whereby it fills an important gap in the system of 
' compulsory third-party insurance. Similarly, the discussion of aircraft insur- 
ance suggests that compulsory insurance under the Civil Aviation Act, 1949, 
is in actual operation, whereas, in fact, no regulations bringing it into force 
have yet been made. 

However, the editing of a work of this sise and complexity is a herculean 
task, and one can only expreas respectful admiration of the care and skill which 
have obviously been bestowed on it. The publishers have produced a volume as 
handsome as its price suggests. They have adopted the increasingly popular 
practice of paragraph numbering, and the pages are unnumbered, thus avoid- 
ing risk of confusion by those using the index. This makes it impossible to 
state the exact length of the work which, however, is certainly bigger than the 
former edition which ran to over 1,500 pages. 

L. C. B. G. 


Tue Law or Succession. Third Edition. By Sm Davin Hucurs 
PARRY, M.A., LL.D., D.c.L., Honorary Bencher of the Inner 
Temple, Professor of English Law in the University of London. 
fLondon: Sweet & Maxwell, Ltd. 1958. xxviii and 848 pp. 
£1 15s. | 


PRESTON AND NEwsow ON LIMITATION oF Actions. Third Edition. 
By G. H. Newsom and L. Asrt-Smars, of Lincoln’s Inn Fields, 
Barristers-at-Law. [London: The Solicitors’ Law Stationery 
Society, Ltd. lii and 871 pp. £8 15s.] 


Roan Havuace Licensinc. By T. D. Corre, 0.3.z., Solicitor of 
the Supreme Court. [London: Sweet and Maxwell, Ltd. 1958. 
xvi and 815 pp. £1 15s.] 


Tax authors, editors and publishers are certainly to be congratulated for the 
general excellence and timely appearance of the above three works. 

Regarding The Law of Succession, there 1s no need for the reviewer to 
elaborate upon the usefulness of this book to both students and practitioners 
alike. With the incorporation of the important changes introduced by the 
Intestates’ Estates Act, 1952, the third edition is a comprehensive modern 
analysis, of the detailed legal principles relating to testate and intestate 
succession. The relevant statutory provisions and judicial decisions concern- 
ing the powers and duties of personal representatives in regard to death 
duties, administration of assets, and the beneficial distribution of the estates 
of deceased persons are all lucidly explained in a learned and authoritative 
manner. Everyone appointed as executor or having to act as an administrator 
can be strongly recommended to avail himself of the valuable knowledge 
contained in this work. 

The third edition of Preston and Newsom on Lamitation of Actions incor- 
porates the reported decisions on the [imitation Act, 1989, up to March, 1958, 
and gives full details of the various statutory provisions affecting the limitation 
of actions as contained in the Limitation (Enemies and War Prisoners) Act, 
1945; the different nationalisation Acts passed between 1945 and 1950; the New 
Towns Act, 1946; the Crown Proceedings Act, 1947; the Income Tax Act, 1952, 
and the Intestates’ Estates Act, 1952 The “indefensible anomalies” in regard 
to the special limitation periods relating to public authorities, nationalised 
industries and statutory corporations are strongly deprecated, and a 
manifestly justifiable plea is made for an amendment of the law in the light 
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of the proposals presented to Parliament (Cmd 7740 of 1949) by the Tucker 
Committee on the Limitation of Actions In this connection it is pleasing 
to note that effect has now been given to the more important recommendations 
of that Committee by the Law Reform (Limitation of Actions, etc.) Act, 1954. 

Road Haulage Licensing is an admirable attempt to formulate the basic 
principles underlying the licensing of goods vehicles in accordance with the 
relevant provisions of the Road and Rail Traffic Act, 1988, as amended by 
the Transport Acts of 1947 and 1958. The subject-matter of this book is of, 
an extremely complicated nature and reflects some of the legal consequences 
and difficulties resulting from the political nationalisation and denationalisa- 
tion of the road haulage industry. Although no one would class this book as 
of enthralling interest to all lawyers, it is nevertheless a sound and safe guide 
to a subject of considerable practical importance, and as such merits the 
careful scrutiny of anyone concerned with the many problems relating to the 
Hcensing and operation of road haulage vehicles. 

M. R. R. D. 


An [INTRODUCTION TO CRDONAL Law. Third Edition. By RUPERT 
Cross, M.A., B.C.L. and P. ASTERLEY JONES, LL.B. [London : 
Butterworth & Co. (Publishers), Ltd. 1958. lvii and 877 and 
(index) 80 pp. 27s. 6d.] 


CASES ON CrowinaL Law. Second Edition. By the same authors 
and publishers. [1958. xxxi and 872 pp. (including index). 
253. | 


Tue fact that the third edition of Oross and Jones, like its predecessors, adopts 
the method of exposition by means of numbered articles and comments should 
not be allowed to obscure its substantial merits as a student’s textbook and 
as a serious contribution to the study of the criminal law. With the appear- 
ance of this edition, it is not going too far to say that the work has now come 
of age, and henceforth deserves to command the attention of those who have 
previously spurned it. There has been a substantial rewriting of certain 
parts of the book, while the task of bringing it up to date has been most 
conscientiously discharged. The result is that it now presents a serious 
challenge to Kenny as a textbook in this subject. 

The greatest changes are in the sections dealing with ee and kindred 
offences, where the discussion has been virtually transformed by the addition 
of an introductory section outlining some of the main problems, the insertion . 
of a new section on the definition of an “owner” for the purposes of larceny, 
and by the rewriting of the section on larceny by trick. The views expressed 
are those for which Mr. Cross is already well known through his contributions 
to the periodical literature, and there is much food for thought in these 
parts of the chapter on “Offences against Property and Possession.” 

Considerable improvements have been noticed in the articles on Attempts, 
Blackmail, Forgery, and Fraudulent Conversion. There are new articles on 
Obtaining Credit by Fraud and Restitution, and the chapter on Miscellaneous 
Offences has been improved by eliminating the less important statutory 
offences (pp. 276-90 of the old edition, with the exception of the Road Trafic 
Act offences, which are given greater prominence in this edition). The article 
on Similar Facts incorporates the cases of Sims, Noor Mohamed, Harris and 
Strafen, and the case of Teper is quoted in connection with the hedrsay rule. 
The part of the book dealing with procedure appears to have been admirably 
revised to take account of such Acts as the Magistrates’ Courts Act, 1952, and 
the Costs in Criminal Cases Act, 1952. 

A praiseworthy feature of the book is the frequent references to the way 
in which the law works in prectice, for example, the references to the important 
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part played by judicial discretion and administrative action in regard to the 
treatment of offenders; the practice with regard to the withdrawal of 
prosecutions; the limited scope of the offence of public mischief (R. v. Newland 
was decided too late for inclusion). The authors’ belief that one should 
describe the law as it actually is rather than as one thinks it ought to be leads 
them to some interesting conclusions. Thus they define the expression actus 
reus as meaning “a state of affairs prohibited by the criminal law, caused 
or constituted by the conduct of the accused” (p. 82). This is an improvement 
upon Mr. Turners definition in the new Kenny (p. 18) although it derives 
from that learned writers analysis of the notion of an act in the Modern 
Approach to Oriminal Law (p. 289). It comes remarkably close to the 
position adopted by Professor Glanville Willlams in his recent treatise on 
Criminal Law (pp. 16 et seg.). The same approach enables the authors to 
recognisesthat an objective element is involved in the notion of recklessness 
sufficient to found lability in manslaughter, and in this respect the very 
cogent conclusions of Professor Glanville Williams are to some degree 
anticipated. 

Disappointing features of the present edition are the absence of any dis- 
cussion of R. v. Bourne (1952) 86 Cr.App.R. 125, the acceptance without 
question of the existence of the three degrees of knowledge referred to by 
Devlin J. in Roper v. Taylors Oentral Garages (Haeter), Lid. [1951] 2 T.LR. 
284 at p. 288, the inadequate discussion of the defence of superior orders 
(p. 64), and the rather feeble acceptance of the views expressed by the 
Divisional Court in Rase v. Read about the basis of the decision in Riley's 
case. The distinction between a taking and a delivery which is mentioned at 
p. 167 in connection with larceny is not thoroughly worked out in the text 
later on, as one might have expected, 

Omissions noticed in certain parts of the text which might well be rectfled 
in future editions include R. v. Pearce [1952] 2 All E.R. 718 (at p. 18); 
Reynolds v. Austin [1951] 2 K.B: 185; Gardner v. Akeroyd [1952] 2 Q.B. 
748, and Ferguson v. Weaving [1951] 1 K.B. 814 (at pp. 66-9); R. v. Jones 
(1948) 88 Cr.App.R. 11-(in connection with larceny by trick). Al these cases 
are referred to elsewhere in the text than at the pages mentioned. The same 
cannot be sald of Wiloow v. Jeffery [1951] 1 All E.R. 464, in relation to aiding 
and abetting; R. v. Osborn (1919) 8 J.P. 68, in relation to attempts; and 
R. v. Petch (1878) 14 Cox 116, in connection with the larceny of wild animals. 
These cases do not appeer at all 

A few small points of criticism: is it true to say that the distinction 
between felony and misdemeanour has become largely academic? Is the oath 
sworn in felony and misdemeanour not the same since the Lord Chief Justice’s 
Memorandum of November 1948? Would it not be clearer to explain that It 
has been the practice to extend the emergency legislation from year to year 
by statutory instrument, and then give examples in the footnotes, rather than 
include the confusing and soon out-dated jumble in the text at pp. 19-20° 
Is not the headnote to Article 25, p. 77, misleading? How could there have 
been a prosecution for conspiracy on the facts of R. v. Turvey (1946) 81 
Cr.App.R. 154? (Surely the remarks of the Court of Criminal Appeal to that 
effect must be regarded as having been uttered per incuriam.) The statute 
which created the crime of fraudulent conversion was passed in 1901, not 
1900 (p. 169). The suggestion made at p. 218 that the parents In Walters v 
Lunt could have been regarded as having stolen the bicycles from the child, 
who for this purpose might be treated as an owner under the Larceny Act, Is 
surely rather fanciful At p. 72, the Judge in R. v. Cory Brothers ¢ Oo. should 
be given as Finlay J. not Findley. 

' Finally, it may be worth recording that students appear to find the articles 
on mens rea rather difficult golng, and there seems no doubt that the book has 
‘become much more difficult to study. This may not be a bad thing, but the 
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authors might see whether anything could be done to make the argument more 
straightforward and easier to follow. 

The new edition of the casebook contains an admirable selection of cases, 
and is a worthy companion to the textbook, though it can of course be used 
independently. The method of including, in addition to a brief headnote 
summarising the point of the case, occasional comments on cases of importance 
in the form of short notes, has been continued, but the notes are considerably 
shorter and less general than before, the reason being that much of the 
material has now been incorporated in the textbook. Cases on evidence are 
again’ excluded, which prompts the question whether any useful purpose is 
served by the inclusion of evidence in the textbook. The space could be used 
with profit to expand some of the briefer sections and make them more 
comprehensive, ¢.g, vicarious lability. The casebook, like the textbook, can be 
confidently recommended as having a firm claim to the attentions of students 
and law teachers and the legal profession generally. 

J. E. Hatt Waorums. 


STATUS IN THe Common Law. By R. H. Graveson, Professor of 
Law and Dean of the Faculty of Laws in the University of 
London. [London:.the Athlone Press. 1958. xxiv and 151 
pp. 18s. net. | 


Ix his preface Professor Graveson says that he wrote this book between 
1988 and 1940. He had hoped that in the intervening years a more comprehen- 
sive treatise on the subject might have appeared. In default, he offers his essay 
as a starting point for further inquiry into the general nature of status. 

It is indeed as well known as it is surprising that status is the Cinderella 
amongst legal concepts. Little has been written about it either in this country, 
on the Continent or in America. Professor Graveson is, therefore, warmly to 
be congratulated for producing this book which undoubtedly constitutes the 
most serious attempt to grapple with the difficulties and uncertainties surround- 
ing the subject. Inevitably he leaves many questions unanswered, some of his 
suggestions are hesitant and tentative but the book is as thought-provoking 
as it is learned and throws much light on a topic on which legal literature is 
both uninformative and confusing. 

The first obstacle to overcome is the definition of the term itself, which Is 
used in a disconcerting number of different senses. Austin said that the 
definition of status was “the most difficult problem in the whole science of 
jurisprudence.” This sentiment was echoed by Sir Carleton Allen in his 
inaugural lecture at Oxford in 1980. The author’s definition is cautious and very 
elaborate, but it is doubtful whether it covers all the varieties of status. It 
also seems unfortunate that he finds it necessary to use the word “ normal,” 
even if he does hold that the concept must be confined to narrow and separate 
classes invested with peculiar rights and capacities. The married woman, 
accustomed to harsh legal treatment, may forgive him (encouraged perhaps 
by Lord Dunedin’s dictum in Salvesen v. Administrator of Austrian Property 
that “celibacy is Just as much a status as marriage”) but would it not be more 
elegant and consistent to speak of the status of illegitimacy rather than that 
of legitimacy? One wonders, moreover, what was the “normal” condition 
of a man jin medieval society with its all-pervading interdependence between 
status and land tenure. i 

A more pertinent question is whether Professor Graveson succeeds in 
isolating the legal idea of status from neighbouring conditions—a task all the 
more important at a time when the coming of the Welfare State is sometimes 
said to have brought about a “revival of status” The problem teems with 
difficulties and the author’s analysis is penetrating. Even so, some doubts 
remain. Clearly not all groups or classes give rise to status. It is fairy 
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" 
common to refer to the “status” of trustees, solicitors, workmen, factory 
owners, etc. Professor Graveson offers two tests. A true status is imposed 
by law and not by agreement between the parties and it cannot be voluntarily 
relinquished. Yet the locws standi before the law of a married woman appears, 
strictly speaking, to be as much determined by the law as that of a barrister 
or a factory owner. Furthermore, in Nachimson v. Nachimson the Court of 
Appeal adopted the view that the status of husband and wife comes into 
existence notwithstanding that the lew loci celebrationis admits the subsequent 
dissolution of the marriage by mutual consent or at the will of one party. Any 
other decision would seem out of touch with reality. The second test proposed 
by the author is that stetus is a condition which affects “substantially or 
generally ” a person’s rights and capacities. According to this, workmen and 
other economically weaker groups (Josserand’s les nowvsauma faibles) who in 
the modern State certainly enjoy a special legal condition, do not have a 
status. Their condition not only may be ended at will but also is limited in 
scope. Professor Graveson, however, thinks that the industrial mobilisation 
during the last two wars resulted in the creation of a true legal status for 
both workmen and employers in the munitions industry. Nevertheless, it 
would seem that here as well membership of the class in question did not 
generally (or even substantially) affect a person’s legal rights We are thus 
thrown back to the unsatisfactory concluston that the drawing of the line 
remains a matter of degree—the new developments remaining outside. 
Perhaps the most valuable feature of the book is the emphasis it places 
on the public law character of status and on the social interest involved in the 
concept. The present-day movement towards gradual restriction of individual 
will and liberty may not be a movement in the direction of status as defined 
by the author. Yet, as Dean Roscoe Pound writes in the Introduction, 
“... status becomes a subject of much general juristic importance with the 
giving up of the idea of free contract es the prime agency of social control.” 
J. K. Gronsoxı. 


Tue Docreinr' oF THE SEPARATION OF POWERS AND ITS PRESENT- 
Day Sienrricance. By Anruur T. VANDERBILT. Second 
Lectures in the Roscoe Pound Lectureship Series. [Lincoln, 
Nebraska: University of Nebraska Press. 1958. 144 pp. 
$2.50.] 


“ Ox respect for the doctrine of the separation of powers, not as a technical 
rule of law but as a guide to the sound functioning of government, rests not 
only the stability of this nation but of every other nation and the freedom not 
only of our own citizens but of the citizens of every other country. The 
doctrine must be universal in its application, if stability and liberty are to be 
sought and obtained.” ‘With this challenging generalisation Chief Justice 
Vanderbilt concludes the last of three lectures delivered in 1952 at the 
University of Nebraske. What meaning does the lecturer read into a doctrine 
which has tended to mean all things to all men? Any liberal democrat may 
agree with Montesquieu and Madison that the concentration of all the functions 
of government in the hands of one group of persons is incompatible with the 
existence of a free society, but he may doubt whether formal constitutional 
prohibitions or elaborate insHtutional devices are likely to forestall such a 
development. He may go on to point out that where a version of the doctrine 
has been written into a constitution it has too often proved to be nothing more 
than a nuisance, with the result either that the constitutional limitations have 
been disregarded and the constitution brought into disrepute, or that avoidable 
friction and dissension between executive and legislature have been generated. 

To Chief Justice Vanderbilt the doctrine means, in its broadest sense, that 
there shall be “a government of limited powers distributed both vertically and 
horizontally.” In his first lecture he examines the doctrine historically and 
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comparatively; in the second he points to “the dominance of the federal 
government over the states and of the federal executive over the legislative 
branch as a threat to the doctrine and to constitutional government”; in the 
third he condemns “judicial deference” (especially to findings of fact by 
administrative agencies) as “a'‘grave cause of constitutional Imbalance.” 
With the doctrine of the separation of powers he links the theory of the rule 
of law. The whim of officaldom, or wide executive discretion, is antithetical 
to the rule of law; the aggrandisement of the executive branch of government 
does violence to the doctrine of separation of powers; the rule of law and the 
separation of powers are good things, the aggrandisement of the executive 
branch is a bad thing. His lectures are, in essence, a sustained attack on the 
growth of the powers of the federal government over persons and property in 
the United States. His crittclsms are forceful, closely reasoned and fully 
documented Those who have intimate knowledge of conditions in the United 
States may be satisfied that he has scored hits on his target. Yet there are 
reasons for regretting his decision to present his case in terms of deviations 
from a constitutional theory. 

Chief Justice Vanderbilt does not always discriminate clearly between the 
separation of powers as a juridical concept and the separation of powers as 
a principle of political action; and his commendaton of the doctrine as a 
necessary juridical concept fails to carry conviction. In his first lecture he 
stresses the evils that have befallen countries whose constitutions have not pro- 
vided for any clear separation of powers between the three branches of 
government, or have included escape clauses giving wide emergency powers 
to the executive. But he takes as his examples Russia, Germany, France and 
the Latin American countries, while ignoring not only the United Kingdom 
(with its “unwritten” constitution) but also Canada and Australia, which 
have written federal constitution but which can boast of high achievement in 
the maintenance of free institutions despite the absence of a constitutional 
requirement of separation of powers. In the later lectures arguments which 
most students will associate with versions of the separation of powers theory 
are intermingled with others which to many people will appear frankly 
political. It is one thing to say that administrative agencies have been too 
liberally endowed with adjudicatory and rule-making functions, that judicial 
review needs to be strengthened and that recent Presidents have improperly 
encroached upon the powers assigned to Congress; it 1s another thing to say 
that the executive branch of government ts top-heavy and inefficient, that the 
administration .of regulatory and welfare services is over-centralised and that 
many functions should be removed from the federal authorities and returned 
to the states. The lecturer’s preoccupation with the misdeeds of the federal 
executtve branch may explain why he has omitted to mention other develop- 
ments which seem to a foreign observer to offer a more conspicuous menace 
to democratic freedom. ‘The inquisitorial activites of-some congressional 
committees are in many ways tndistingulshable from adjudication. Whether 
they are or are not consistent with the doctrine of the separation of powers is 
disputable and, to critics of the doctrine, unimportant. That an enthusiastic 
proponent of the doctrine should ignore thelr existence is indeed surprising. 

S. A. vx Swira. 


JURISPRUDENCE IN ACTION. (Legal Essays selected by the Associa- 
tion of the Bar of the City of New York Committee on Post 
Admission Legal Education). [New York: Baker, Voorhis and 
Co. Inc. 1958. London: Sweet & Maxwell, Ltd. 494 pp. 
£2 5s. | 


“ JunisPrupemce,” it has been said, “stinks in the nostrils of every practising 
barrister,” and while this view is less prevalent today, it is by no means 
outmoded amongst English lawyers. Americans, fortunately, take a different 
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view, and this collection of seventeen essays is designed specifically for busy 
practitioners, immersed in the rough-and-tumble of the courts, who never- 
theless wish occasionally to step outside the arena, and refresh themselves by a 
brief contemplation of the law in its broader aspects and philosophy. Six 
essays, contributed by Ames, Holmes, Cohen, Hand, Radin and Pound are 
concerned directly with the philosophy of law: two, by Clark and Goodhart, 
deal with practical problems; six more, including articles by Cardozo and 
Mecmillan, deal with legal technique: while the remaining three are con- 
tributed by those giants of legal history, Holdsworth, Maitland and Vino- 
gredoff. The choice of contributors is significant: all are connected with the 
historical-realist school of jurisprudence and this confers a unity which might 
otherwise be lacking. Five American Judges have made contributions, while 
the British Bench is represented by a solitary figure, Lord Macmillan. The 
shade of Holmes with his “ prophecies of what the courts will do,” pervades 
this book, as it does most American legal writing, and presumably has made 
possible the close connection between jurisprudence and law in action, which 
is so marked a feature of the American legal system. Clark’s career of 
twenty years at Yale, followed by appointment to the Bench, would be un- 
thinkable in England 

All interested in the future of law in England are concerned today with 
the gap which has arisen between the social policies of the legislature and the 
individualist outlook of a Bench and Bar trained in the principles of the 
common law. Barristers, in constant touch with the law, necessarily concerned 
with the immediate case and technical questions of pleading, have no time to 
consider such problems. No surprise need be occasioned by this, but what is 
regrettable is the lack of sympathy and co-operation with those who are 
endeavouring, however feebly, to bridge the gap. In this book we read again 
of the solution proposed by Pound many years ago, and adopted not only at 
Yale and Harvard but in the law schools throughout the United States: “To 
my mind the remedy is in our Jaw schools: It is in training the rising genera- 
ton of lawyers in a sgcial, political, and legal philosophy abreast of our ume.” 
English law schools have not adopted such policies, and although the law 
- syllabus has been modified everywhere, in essentials it has remained unchanged 
since the last century. Yet, today, the numbers reading law at universttles 
have reached a record figure, and of these the percentage of potential lawyers 
is higher than ever before. The problem is more, not leas, acute. 

Space allows only for the most random of reflections on selected essays. 
Goodhart’s essay on the ratio decidendt has withstood the locust years and sHlI 
illuminates, although doubtless its author’s views have since been modified, and 
cases like Jacobs v. L. O. C. [1950] A.C 861 must now be taken into account. 
Radin and Cohen range over a wide field, and these two articles are perhaps 
the most stimulating in the whole book. Curtis in an article on legal interpreta- 
tion has contributed to the application of linguistic techniques to legal 
problems, a science still in {ts infancy. Its “wordiness” and constant repeti- 
tion, however, make it tedious reading, and one wishes that those engaged in 
this field would read Cardoso’s brilliant article on “ Law and Literature,” with 
its emphasis on the unity ot form and substance. “Form,” wrote Henry 
James to Hugh Walpole, “alone, takes and holds and preserves substance, 
saves it from the welter of helpless verbiage that we swim in as a sea of taste- 
leas tepid pudding.” No one who heard the recent lecture at University 
College, London, by Mr. Justice Devlin on “Criminal Responsibility,” can 
doubt the truth of this: the impact of ideas depends.as much on form as on 
substance. A fair general criticism of these essays and indeed of all American 
critical writing is precisely this turgid lack of form. Ugly Germanic adjectives 
combined with too frequent use of the dictaphone have accentuated this 
American blemish, but our own linguistic legal experts should be on their 
guard. There is grave danger that the tradition will be exported and 
established on this side of the Atlantic. 

Sr. Jonm-Srevas. 
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Derk SCHULDBEGRIFF IM ENGLISCHEN UND NORDAMERIKANISCHEN 
STRAFRECHT. By AuFrep R. Trpow. [1952.. mii and 188 pp.| 


VORLEBEN UND VORSTRAFEN DES ANGEKLAGTEN ALS I[NDIZIEN Df 
ENGLISCHEN STRAFPROZESS. By Herz Branescu. [1958. vi 
and 121 pp.] (Rechtsvergleichende Untersuchungen sur 
gesamten Sirafeechtawissenscliatt: Neue Folge 5 and 8.) 
[Bonn : Ludwig Röhrscheid. | 


Ix the first of these two monographs in comparative law which are published 
with the support of the Gesellschaft fuer Rechisvergleichung, Dr. Tidow 
examines the place of the mental element in criminal responsibility under 
English and U.S. law, chiefly for the benefit of lawyers unfamiliar with the 
common law systems. In explaining the prevailing uncertainty concerning the 
exact meaning of mens rea he stresses the reluctance of English lawyers to 
enter into abstract discussions of principle and the predominantly empiric 
character of thelr approach. Unfortunately, in this particular instance the 
validity of his argument is somewhat weakened by the fact that he is obviously 
unacquainted with major studies attempting to clarify this very point, notably 
the important contribution to 4 Modern Approach to the Criminal Law. The 
author, not unjustifiably, comes to the conclusion that there ere still numerous 
difficulties and contradictions in terminology and definition to be settled and 
that no “ scientifically based ” doctrine of criminal lability has yet been worked 
out here. His exposition, which contains references to the attitude of German 
law to the questions discussed, leads him nonetheless to the conclusion that 
even the absence of systematic treatment of general topics of this kind has 
not prevented the law of this country and of the United States from following 
a reasonably coherent policy and that its results do not differ radically from 
the attitude of German criminal law to the problem of guilt 

Dr. H. Brangsch tackles with great courage one of the thorniest parts of 
the English law of evidence, the admissibility of evidence of similar acts and 
character in criminal proceedings, and the attempt is the more commendable 
since German codes know no corresponding provisions in the law of proof at 
all His study, written as a doctorate thesis but considerably expanded, is 
more than a mere exposition of a topic unfamiliar to German readers whose 
interest may have been aroused by the trials conducted before British and 
U.S. Military courts in recent years. Based on careful consideration of the 
relevant statutes and almost 200 decided cases, it deserves attention as an 
original contribution to any discussion of this complicated subject. 

Although the author, working abroad, has not had avallable to him all the 
material relevant to his survey of the development and present state of the 
rules of evidence concerning evil propensity (he appears to have had no access, 
for instance, to a complete set of the Oriminal Appeal Reports or to important 
periodicals such as the Harvard Law Review, and has not been able to consult 
the big Phipson.or a recent edition of Stephen) his conclusions are soundly 
argued and always deserve attention, even if they are not invariably acceptable. 
Admissibility of similar act evidence is in several sections classified according 
to the particular crime charged against the accused, but even this approach 
—though open to obvious objections—has its suggestive value. It brings out 
Dr. Brangsch’s belief that the development of this whole branch of the law 
has been influenced to some extent by the dangerous prevalence of certain 
crimes such as counterfeiting and arson (rick-burning) early in the last 
century, and it might well be maintained that a similar stimulus towards a less 
restrictive interpretation of the rule of non-admissibility has in our own day 
been given by the obvious determination of the courts to deal effectively with 
serious sexual offenders. 

HL A. Hasan, 
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EXXPROPRIATION IN INTERNATIONAL Law. By S. FRODHAN. 
[London : Stevens & Sons, Ltd. 1958. xv and 286 pp. 
£1 15s.] 


Tus is the English translation of a study which appeared in the year 1980 
in French in L’Egypte Contémporatae and which has been revised and brought 
up to date. 

As distinct from other books on confiscation which have recently appeared 
the present work is confined to international law in the strict sense of the term. 
Even so there is a wide gap to be filled. It is by no means certain whether 
the author has made a really substantial contribution to solving what he 
recognises as “a most pressing problem.” The reason probably lies in the fact 
that he takes a view of international law and international legal precedent 
which may perhaps be characterised as somewhat uninspired. 

After a review of expropriation in State practice (Chapter 2) Dr. Friedman 
explains in Chapters 8 and 4 that international law, being “devoid of an 
economic content,” allows States complete freedom in the matter of confisca- 
Hon and that, in particular, “neither international judicial decisions nor 
international treaty practice nor legal principles provide any evidence of a 
restrictive rule” (pp. 184, 185). The only limitations arise from treaties and 
from such rules of customary international law as those relating to jurisdiction, 
immunity and non-discrimination. In connection with general expropriation 
there is no rule requiring the payment of compensation to forelgn owners, but 
in the case of individual expropriation the principle of non-discrimination 
involves the duty to pay compensation, though restitutio im integrum cannot 
be demanded because this would “ constitute an intolerable interference in the 
internal sovereignty of States” (p. 314). The conclusion is (p. 222): 

that measures carried out within a State command the respect of all other 
States, except in so far as the effects of such measures go beyond the 
limits of State jurisdiction under international law. Were it otherwise, 
in a fleld in which States vigorously affirm that the system and organisation 
of property forming part of the national heritage are entirely their 
exclusive concern, international law and even the very existence of the 
international community would be gravely endangered. Only on the 
principle of respect for the independence of States irrespective of their 
form of government can the international community develop. In these 
circumstances it is for statesmen to seek, by means of patient negotiation, 
to mitigate individual sufferings which, though sometimes inevitable, are 
nevertheless deserving of pity, and thus contribute to the development of 
a chapter of international law in hich there still exist numerous causes 
of friction and misunderstanding. 

A passage such as this makes it clear that even after the publication of 
Dr. Friedman’s work the need for a comprehensive and scholarly treatise on 
the subject remains. Yet this is a book which is by no means without value, 
even if for no other reason than the collection of material and the convenient 
restatement of largely familiar views. 

F. A. Mixx. 
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NEGLIGENCE AND INTEREST 


THe purpose of this article is to suggest that the concept of the 
duty of care in the tort of negligence requires analysis with reference 
to the interest of the plaintiff of which invasion is alleged. Not 
only, it is suggested, must the plaintiff show that in the circum- 
stances the defendant owed him a duty of care; he must show 
further (but need show only) that the duty pertained to a specific 
interest of his, being the specific interest damaged. The duty 
“ must be specifically due to the plaintiff and to some particular 
interest of his.’’ } 

This analysis has not been developed, so far as I am aware, in 
any English textbook * nor does it appear greatly to have been dis- 
cussed in legal periodicals.» A recent exception‘ apart, the 
possibility of making the analysis is not explicitly recognised in 
the authorities. This is understandable, for the tort of negligence, 
though growing epace, is yet young, and few cases have so far 
come before the courts in which the approach suggested would have 
made any difference. It is interesting to note that the American 
Restatement frames a similar suggestion in these words * : 

** Conduct may be negligent, because it involves an unreason- 
able risk of invading one of a particular species of interests, 


= 


Lord Wrigbt at p. 898 of his article ‘' Re Polemis "' in 14 M.L.R. 898. 
Including Beven on Negligenos, 4th ed.; Pollock, Torts, 15th ed.; Salmond, 
Torts, lith ed.; Winfield, Torts, 5th ed.; Halsbury's Laws of England 
(Hailaham ed), swb ist. ‘‘ Neghgence.'’ The problem is recognised in Clerk 
and Lındsell on Torts, 10th ed., at p. 858, and in Charlesworth on Negligence, 
2nd ed, at pp 14 and 17, but there is no full discussion. Prosser, Torts 
(1041), at pp. 187-8 shortly adverts to the analyms here suggested but regards 
it as an ‘ unnecessary refinement’ having regard to the rules as to super- 
seding causes: Jed quacre; the most difficult problems are those not involving 
su causes 
? There are pessing references ın 14 M.L.R. at pp. 898 and 400 (Lord Wright) 
and in Essays tn Jurisprudence (Dr. Goodhart), p. 149, note 65. Mr. D. J. 
Payne, ın his article ‘‘ The ‘direct’ consequences of s neg ent act’’ (1 
Current Legal Problems) appears to accept the limitation of duties of care to 
specific interests as ‘‘ implicit in the em development of the law of negli- 
ence ' (p. 109). Tilley, in 88 Mich. Law Rev. ee also accepts the 
tation and so lains Liesbosch v. Hdsson [ ] AO. 449. 
King v. Phill [1088] 2 W.L.R. 526 (0.A.), the judgment of Denning L.J. 
5 Restatement, Torts, Negligence, 9. 281, Comment g. 
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such as an interest of personality, but may involve no realis- 
able risk of invading an interest of another species, such as 
an interest in land or chattels. If so, the actor is liable for 
the harm done tœ any interest in personality, even though it 
be different to that the risk to which made his conduct negligent. 
He is, however, not liable for harm done to land or chattels 
belonging to the person as to whose interests of personality the 
actor’s conduct was negligent. Similarly, if the actor’s con- 
duct involves a risk only to the land or chattels of another, 
the actor is not hable for harm ynexpectedly done to any of 
the other’s interests of personality.” 
So far as I have been able to trace, this Comment has not been 
examined in the American courts, although its substance was fore- 
shadowed in Palsgraf v. Long Island S.S.* by Cardozo C.J.” Our 
discussion, therefore, will centre largely in considerations of prin- 
ciple and convenience. l 
It seems desirable first to say a word about Re Polemis.* This 
very much discussed case has a dual authority. It deals both with 
the duty of care required in negligence and with remoteness of 
damage. So far as the latter topic is concerned, the reader will be 
pleased to learn that nothing is here to be added to the existing 
literature.’ In so far as Re Polemis is an authority upon the nature 
of the duty of care it decides that such a duty exists if the defendant 
ought reasonably to foresee damage to the plaintiff in the circum- 
stances, and that it is immaterial that.the damage in fact caused is 
not the exact kind of damage foreseen. This article assumes the 
correctness of Re Polemis in so far as it asserts that proposition. 
The proposition, however, should be understood. within the confines 
of a single interest of the plaintiff. In Re Polemis itself both the 
foreseeable and the unforeseeable damage was to the same 1° interest 
of the plaintiffs, i.e., their interest in the physical safety of their 
chattels. It was not therefore necessary for the Court of Appeal 
to lay down any wider principle than the limited one proposed, nor 
indeed does it appear in fact to have done so. 4 ' 


e (1028) 248 N.Y. 880, discussed Goodhart, op. oit., p. 129. 

r nee a kas Goodhart, op. at., p. 149. 

s ] 8 K.B. 580. 

* The wealth of which has heen recently further enriched by Lord Wright, op. 
dite by Mesa J F.. Wien sg O: J. Badoa 18 MLR Asn and by 
Dr. Goodhart in 68 L.Q.R. 514. 

10 The principles upon which different interests may be dstinguished are dis- 
aaa below. 

11 The remarks of Bankes L.J. at the top of p. 572 of the report (supra, note 8) 
Telate not to duty but to remoteness 

12 The policy considerations which mdicate a polarization of the duty of care 
in terms of the plaintiff's interest necessarily involve as a practical corollary 
a similar polarisation of the remoteness rules Otherwise, a court would be 
free to hold that the infliction of foreseeable damage to interest X carried 
with it responsibility for unforeseeable but directly consequentis] damage to 
interest Y. There would be nothing illogical] in such a proposition, just as 
there ıs nothing illogical in the Say Sega that if an actor is negligent with 

to consequence A he may responsible for consequence which, 
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The thesis advocated is that it is at once necessary and sufficient 
for the plaintiff to show that the defendant owed him a duty of 
care in respect of his specific interest affected. Let us first see if 
this accords with principle. A duty of care in the defendant 
is correlative to a right in the plaintiff to have care taken. A 
“ right” in the legal sense (with which sense we are alone con- 
cerned) is an interest of the plaintiff which the law in some way 
protects. An “* interest ” is an element in human well-being which 
the plaintiff values and wishes to safeguard. Familiar examples are 
the interest in bodily safety, in reputation, and in freedom from 
malicious prosecution.’ This definition of right in terms of interest 
seems firmly established and generally accepted.“ The problem of 
distinguishing between one interest and another for the purpose of 
the tort of negligence will be discussed later. For the moment it 
suffices to appreciate that a consequence of the above propositions 
is that although any one interest may be protected by a plurality 
of rights,** no one right can protect more than one interest. Thus, 
so far as tort is concerned, my interest in the physical safety of my 
watch is protected by several distinct rights (e.g., in trespass, in 
negligence, in conversion). In certain circumstances, it may be pro- 
tected by one such right only. It cannot, however, by definition 
be protected by less than one right—by, so to speak, a partial right, 
the remainder of which protects an entirely different interest. If 
there are two interests protected, two rights exist. If there are 
two rights, there must be two duties, and if both interests are 
invaded both duties are broken and not one tort is committed, but 
two. Another aspect of the law of negligence provides an analogy. 
A cannot found ar action for negligence upon a duty owed solely 
to B. This is a logical truism, but if authority is needed for it 
then Bourhill v. Young *’ supplies it. Hence, if the same negligent 
act injures both X and Y, to each of whom a duty of care is owed 
by Z, then there are two breaches of duty and two torts. No one 
would dream of saying that merely because only one negligent act 


although unforeseeable by him, flows directly from A. Obviously the former 
proposition, if accepted, would partly undermine the interest theory. On one 
view, the proposition has been rejected by H.L. in Ths Edison (see per Lord 
Wright in Bosrhall v. Young [1048] A.O. Ja at p. 110). 

13 The exact nature of this protection is a disputed question into which we 
need not go. 

14 For a valuable discussion see ‘‘ Interests in ecko ai by Roscoe Pound 
in ‘' Selected Essays on the Law of Torts ' (Harvard Law Rev.Aasn.). See 
also Paton, Jurtsprudence, 2nd ed , pp. 128 et seq; Green, Judge and Jury 
(1980), pp. 4-8. 

15 Bee Paton, op. ett., pp. 218-24; Salmond, Jurisprudence, 10th ed., Pp. 9290-87 ; 
Allen, Leal Duties (1981), pp. 182-8; Stone, Provinos and Function of the 
Law, Chaps XX and XXI. 

16 The word ‘'mght'’ is used in the singular to include a mght tn rem, although 
it is arguable that the latter concept embraces a multiple of mghts of aii 
content but dissimilar incidence. See the treatment of Hohfeld in Funda- 
mental Legal Conceptions, pp. 91 et seq. 

17 [1048] A.C 92. 
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had occurred, therefore only one tort of negligence had been com- 
mitted. Unity of act is legally insignificant.. Two separate rights 
have been infringed. Should we not also say, that if the same 
negligent act injures two distinct interests of the one plaintiff, then 
there are two breaches of duty and two torts committed? For here 
also'two distinct rights have been infringed, although they inhere 
in One person instead of in two. 

In one part of the law of torts this exegesis is firmly established. 
In cases where a plaintiff has suffered damage to two distinct interests 
and has recovered in respect of damage to the one he has not been 
estopped from bringing a second action in respect of damage to the 
other.** In the leading case of Brunsden v. Humphrey * the plain- 
tiff brought an action in the county court for damage to his cab 
occasioned by the negligence of the defendant’s servant and, having 
recovered the amount claimed, afterwards brought an action in the 
High Court against the defendant, claiming damages for personal 
Injury sustained by him through the same negligence. By a 
majority,’ the Court of Appeal held that the High Court action 
was not barred by the county court judgment. As Brett M.R. 
pointed out,”* the question in such cases is whether there are two 
causes of action or one; if there is but one cause of action the 
second suit is not maintainable. The pith of his judgment is to be 
found in these words **: 

** The collision with the defendant’s van did not give rise 
to only one cause of action: the plaintiff sustained bodily 
injuries, he was injured as of a distinct right, and he became 
entitled to sue for a cause of action distinct from the cause 
of action in respect of the damage to his goods: therefore 
the plaintiff is at liberty to maintain the present action.” 

Bowen L.J. said ™ : 

‘< Two separate kinds of injury were in fact inflicted, and 
two wrongs done. The mere negligent driving in itself, f 
accompanied by no injury to the plaintiff, was not actionable 
at all, for it was not a wrongful act at all until a wrong arose 
out of the damage which it caused. One wrong was done as 
soon as the plaintiff’s enjoyment of his property was sub- 
stantially interfered with. A further wrong arose as soon as 
the driving also caused injury to the plamtiff’s person.’’ 

Coleridge L.C.J., in his short dissenting judgment,™* did not deny 
that in the case before him the injury done to the plaintiff was one 
done to him at one and the same moment by: one and the same-act 


18 This matter 1s discussed ın Salmond, Torts, 11th ed., pp. 180 et seq.; Clerk 
an Lindsell, Torts, 10th ed., pp. 288 et seq.; Mayne on Damages, Lith ed., 
180 et seq 
884) 14 Q. B.D. 141. 
20 pred MR and Bowen L.J., Coleridge L.C.J. diss. 
21 At pp. 144-4. 
323 At p. 146, 
23 At P. 150 ? 
24 At pp. 152-8 
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in respect of different rights, but nevertheless he curiously refused 
to draw from that premise the conclusion that there were two 
causes of action and-not one. | 

This decision has been repeatedly followed, notably by a strong 
Court of Appeal * in The Oropesa.** In that case, a sailor had been 
killed through the negligence of the defendants. His personal 
representatives, having recovered judgment against the defendants 
in respect of the loss of the deceased’s personal effects, now brought 
a second action in respect (inter alia) of his loss of expectation of 
life. The Court of Appeal held the action maintainable. Lord 
Wright said 7’: 

**. . . although the claim is in respect of the same negligence, 
the damages claimed are in respect of the infringement of 
different rights. That being so, the fact that the plaintiffs 
brought an action in which they recovered damages for injury 
to the one right, namely the injury to chattels, does not prevent 
them bringing an action for an injury to an entirely different 
right, that is to say, an injury to the person, including loss 
‘of life.” 

On the other hand, Fitter v. Veal ™ decides that if the damage in 
the second action is damage to the same interest as the first, the 
plaintiff is estopped. This is the leading authority for the well- 
known “once and for all ” rule in personal injury cases. Similarly, 
the plaintiff in Brunsden v. Humphrey could not have sued one day 
for a broken whee] and next month for a broken shaft and later for 
a broken window and so forth.** The law has, for the purpose of 
applying the rules of res judicata, drawn certain broad lines between 
one interest of the plaintiff and another.?° In the same way, loss 
of expectation of life is merely a head of damage in an action for 
Injury to the person, so that if there is judgment or satisfaction 
in an action for personal injuries there can be no surviving cause 
of action in respect of loss of expectation af life: Derrick v. 
Willtams.?} 

The relevance of these authorities on estoppel to the analysis 
of the duty of care is, it is suggested, twofold. First, they show 
that it is possible to distinguish between different interests ‘of a 
plaintiff and that the courts have actually applied such distinctions. 
Secondly, they imply that invasion of more than one interest involves 
the commission of more than one tort. 


25 Lord Wright, Scott and MacKinnon LJJ. F a6 [1948] P. 82. 

a7 At p 28 (1701) 12 Mod. 549, 

39 As ey L.J. (sitting in the Divisiona! Court) pointed out in Oonguer v. 
Boot [1928] 2 K.B. ns 840 a 

30 Exemples from parts of the law of tort other then negligance are Gibbs v. 
Cruickshank (1878) L R. 8 O.P. 454 (trespass to the plaintiff’. land and goods 
on one occasion; judgment in action of replevin no bar to subsequent action 
for trespass to land); Guest v. Warren (1834) 9 Ex. 879 (action for tres- 
pass does not bar subsequent action for malicious prosecution, even if both 
actions arise out of the seme circumstances). 

31 [1969] 2 All E.R. 559 (C.A.). 
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Let us inquire if this manner of looking at the duty of care, 
which appears justified on a priori grounds, conduces in practice to 
a just result. The interests protected by the law of negligence are 
few. Of these few, the two most important are the interest a person 
has in the freedom of his body from physical injury and the interest 
a person has in the freedom of his chattels °* from physical injury. 
We may term these the ‘‘ body-safety ’’ and the “* chattel-safety ”’ 
interests. If we consider for a moment these two interests alone, 
the justice of the proposition advocated (that foreseeability of harm 
to the interest affected is at once necessary and sufficient) seems 
self-evident. Certainly, it must be sufficient to show foreseeable 
harm to the interest affected. If I drive along the road near your 
stationary car, I owe you a chattel-safety duty in respect of it. 
If I negligently collide with it, how can it possibly matter whether 
you are inside the car (in which case I should also owe you a body- 
safety duty) or a hundred miles away (in which case I should owe 
you no such duty)? The harm is to a chattel; therefore chattel- 
safety duty alone is in issue. Conversely, foreseeabiity of harm to 
the interest affected is necessary. If (to adapt the facts of the 
Palsgraf case)** A is carrying a parcel containing B’s fireworks, B 
standing fifty yards away, and C as he passes negligently knocks 
the parcel from A’s hands (being ignorant of its contents) and it 
explodes injuring B, C clearly owes B a chattel-safety duty but no 
body-safety duty. Obviously, B can recover from C in respect of 
the damage to his fireworks, but it is contrary to common sense to 
regard the fact of B’s ownership as in the least degree relevant to 
his right to recover in respect of his bodily injury. This result 
can only be obtained, Consistently with Re Polemis, by treating B’s 
interests separately. Again, suppose that in Re Polemis itself the 
` “í Thrasyvoulos ” had been owned by an individual, X, and that 
X and his friend, Y, had been on board at the time of the explosion 
and had both received personal injuries. The stevedores ought 
reasonably to have foreseen some damage to the ship (i.e., to X’s 
chattel-safety interest); therefore they are Hable for all damage to 
the ship, however extensive. They could reasonably foresee no 
damage to X’s body-safety interest, and no damage to any interest 
of Y whatsoever. Y clearly has noremedy. Justice demands that 
if Y cannot recover in respect of bodily injury, nor should X so 
recover. This result can again only be obtained by treating X’s 
interests separately, when considering what type of duty is owed 
to him in the circumstances.” 

Let us now see what results this approach will yield when applied 
to another class of case—the ‘‘ nervous shock ” case. This branch 


32 i e., chattels possessed or owned by him. 

33 Supra, note 6. 

14 Tho onigma of the falling tumbler, put by Porter J. (as he then was) at 
p. 184 of his article on “Re Polemis'’ in 5 C.L.J. may be resolved by 
parity of reasoning. 
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of the law has been much discussed, and it is not desired to add 
unnecessarily to what has already been written upon it.™ It is 
clear from Hambrook v. Stokes,** Bourhill v. Young,” and King 
v. Phillips” that a person’s desire to be free from such nervous 
shock as results in physical illness is an interest now protected by 
the law of negligence as such, and is no longer to be regarded as an 
interest accorded a mere parasitic protection by the operation of the 
rules of remoteness of damage. We are here in the presence of the 
development described by Street ** : ‘‘ The treatment of any element 
of damage as a parasitic factor belongs essentially to a transitory 
stage of legal evolution. A factor which is today recognised as 
parasitic will, forsooth, tomorrow be recognised as an independent 
basis of liability.” The clear * implication of Bourhill v. Young is 
that foresight of nervous shock *' is alone the relevant consideration, 
and this implication is firmly appreciated “ in King v. Phillips. In 
other words, foresight of damage to the particular interest of the 
plaintiff affected is both necessary and sufficient, and foresight of 
damage to any other interest of his (in particular, to his body-safety 
interest) is completely irrelevant. Thus, a theory of negligence 
based on interest seems to answer what has been termed“ the 
**main problem which remains in the shock cases ” in a manner 
consistent with the leading authorities. Unfortunately, this agree- 
able harmony has suffered the entry of discordant voices. In King 
v. Phillips there are certain observations, unnecessary to the 
decision “‘ (which rests, like Bourhill v. Young, simply upon absence 
of duty in the circumstances), which seem to take a different view 
of the question of principle and which, therefore, must be critically 
examined. The facts of the case, as set out in the headnote, were 
that a taxicab driver backed his taxicab into a small boy on a tri- 
cycle. The damage to the boy and his tricycle was slight, but his 
mother heard him scream and, looking out of an upstairs window 
some 70 or 80 yards away, saw the tricycle under the taxicab but 
could not see the boy. He eventually ran home, but his mother 
had suffered nervous shock, an injury for which she claimed dam- 
ages. The case was tried before McNair J.“ who held that the 


3s The authorities are collected and discussed in a recent article: ‘' Shoak Cases 
and Area of Risk” by Dr. Goodhert, in 19 M.L B. 14, with whose con- 


clusions the present writer cordially The im t of 
Evatt J. (diss.) in Ohester v. Waverley Corporation 62 O.L.R. 1 should he 
added to a EA there referred to. 

76 [1925] 1 K.B. 141 (0.4A.). 37 Supra, note 17. 


38 Supra, note 4. 3° Foundations, i. p. 470. 

40 The view of Lord Thankerton alone is obscure. 

*1 This phrase is used throughout in its special legal sense which involves con- 
sequent physical illness. 

49 Per Singleton L.J. at p. 580; per ing L.J. at pp. 581-2. Hodson L J. 
does not discuss matters of principle at any 

43 By Dr. Goodhart in 16 M.L R. at p. 2. 

44 Criticism of the decision itself lies outside the ambit of this article. Tt is 
discussed by Dr. Goodhart in 69 L Q.R. 847 

ts [1062] 2 E.R. 459. 
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defendant was under no liability to the mother. She appealed to 
the Court of Appeal. In the course of his judgment in favour of 
dismissing the appeal Singleton L.J. said **: > 
“ The decision of the House of Lords in Bourhill v. Young 
shows that the test in such cases is whether the driver could 
reasonably have foreseen any damage to the plaintiff; unless 
he could, it was said, no duty was owed to her, and consequently 
there was no negligence vis-d-vis the plaintiff. I find it diff- 
cult to draw a distinction between damage from physical injury 
and damage from shock; prima facie one would think that 
if a driver should have reasonably foreseen either, and damage 
resulted from the one or from the other, the plaintiff would be 
entitled to succeed. It is, however, unnecessary to consider 
this somewhat academic point for the purposes of this appeal 
for, on the finding of McNair J., no reasonable driver (or 
hypothetical bystander) would have anticipated damage of any 
kind to the plaintiff. That is a finding of fact with which this 
court ought not to interfere.” 
For the reasons we have already given it is difficult to accept 
that reasonable foresight of injury to the one interest should be 
sufficient to ground an action in respect of actual injury to the 
other, any injury to which being ew hypothesi unforeseeable. If I, 
standing next to you, carelessly drop a book on your foot, then I am 
liable for the resultant bruise (which is foreseeable) and also for 
unforeseeable physical consequences to you due (let us say) to your 
peculiar susceptibilities (for these are damage to the same interest). 
But if, owing to some psychopathic condition of yours of which I am 
ignorant, you suffer nervous shock (which is unforeseeable) upon 
what principle should I pay for that? Conversely, if I know that 
little Tommy’s mother is watching him from a second-floor window 
as he plays in the street, and I nevertheless drive my motor-car at 
a reckless speed towards him and thereby kill him under her eyes, 
and she suffers shock, I am surely *’ liable to her in respect of it 
because shock is foreseeable. Now suppose that little Tommy, 
unknown to me, has a stick of dynamite in his pocket which explodes 
and physically injures his mother. I can foresee no physical injury 
to the mother whatsoever. Upon what principle should I pay for 
such physica] injury, when all I could reasonably foresee was injury 
to a different interest of hers? A person standing in the street a 
quarter of a mile away who was hit by a fragment thrown out by 
the explosion would clearly have no cause of action of any kind 
against me. Why should the mother be placed in any better 
position, so far as recovery for unforeseeable physical injury is con- 
cerned, because she alreddy has a right to recover in respect of 
shock? This converse case is complicated by the fact that since 
“< nervous shock ” is for legal purposes ‘‘ nervous shock followed by 


46 [1988] 2 W.L.R. at pp. 590-1. 
47 The imagined facts are far stronger than those of King v. Phillipe itself. 
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physical illness ” it may well be argued that there is always involved 
in foresight of nervous shock foresight of physical injury also. Even 
if this be so“ it would not be unreasonable, bearing in mind that 
the requirement of physical illness is an evidentiary one which the 
advance of medical science may eventually render unnecessary, to 
disregard, when distinguishing between bodily and neryous injury, 
such physical illness as is caused through the medium of shock and 
is legally relevant only to the question whether the shock is 
sufficiently serious to rank for recovery. 

Even greater objection, it is respectfully submitted, may be taken 
to certain passages in the judgment of Denning L.J. Speaking 
of the apparent conflict between Hambrook v. Stokes ** and Bourhal 
v. Young," Denning L.J. says rate 

“I am not sure that the whole difficulty does not arise 
because of the different senses in which we speak of the duty of 
care. Take the case of the fish-wife. Although the House of 
Lords held that the motor-cyclist was under no duty to her, that 
must mean that he did not owe her a duty in regard to physical 
injuries if it had so happened that she had suffered any. In 
that regard he was clearly under a duty to her to drive with 
reasonable care. Suppose, for instance, that his negligence had 
caused her to be physically injured in some way or other. 
This was admittedly improbable, but it was not altogether out- 
side the realms of possibility. She was standing at a point 
where she might conceivably have been struck. The excessive- 
speed of the motor-cyclist existed before the impact. He was 
not to know what vehicles would appear in his path. He might 
have collided with some other negligent car coming in some 
other direction, and as a result of the collision one or other 
of the vehicles might have been flung back on to her. One can 
never tell how vehicles will finish up after an accident. The 
risk of her being struck might be remote, but no matter how 

‘remote it was, and no matter how much it was outside the con- 

templation of the cyclist, nevertheless if the fish-wife had 
actually been struck as a result of his negligence, or of the 
negligence of him and others, she would have a cause of action 
in damages against him.”’ 
These are interesting speculations, but there seems nothing in the 
speeches delivered in Bourhill v. Young to suggest that their Lord- 
ships thought that the motor-cyclist owed the fish-wife a duty in 
regard to physical injuries. They seem in fact to have thought 
precisely the reverse." Furthermore, the test laid down by Den- 
ning L.J. for determining the existence of a duty of care appears with 


48 = appears both from principle and from certain-observations in Bourhkil v.. 
oung. 

49 Supra, note 88. 

50 Supra, note 17. 

Sl At p. 682. 

s3 See per Lord Thankerton at pp 99-100; per Lord Russell of Killowen at 
p. 102; per Lord MacMillan at p. 105; per Lord Wright at p. 111; and 

P 

per Lord Porter at p. 118. 
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respect to be too wide ® and to conflict with the leading authorities 
and in particular with the decision of the House of Lords in Bolton 
yv. Stone.** A little later in his judgment Denning L.J. goes on to 
say °°: Ea 
‘© What is the reasoning which admits a cause of action for 
negligence if the injured person is actually struck, but declines 
it if he only suffers from shock? I cannot see why the duty 
of a driver should differ according to the nature of the injury. 
I should have thought that every driver was under a plain 
pup leer he owed to everyone in the vicinity. He ought 
to drive with reasonable care. If he drives negligently, with 
the result that a bystander is injured, then his breach of duty 
is the same, no matter whether the injury is a wound or is 
emotional shock. Only the damage is different. The bystander 
may be so close as to be put in fear for himself, or he may be 
just a little way off and be shocked by fear for the safety of 
others. In either case he has been injured by the driver’s 
negligence. If you view the duty of care in this way, and yet 
refuse to allow a bystander to recover for shock, it is not 
because there was no duty owed to him, nor because it was 
not caused by the negligence of the driver, but simply because 
it was too remote to be admitted as-a head of damage.” 
This passage exemplifies the difficulty which faces those who seek 
to bring injury to two different interests within the compass of a 
single duty of care. If the justice of the case demands recovery in 
respect of the one interest but not in respect of the other, it is 
said that the damage to the other is ‘‘ too remote.” This results 
in misapplication and distortion of the remoteness rules, and in sub- 
sumption under them of decisions (such as Bourhill v. Young itself) 
which properly turn on absence of duty. If it be Denning L.J.’s 
view ** that nervous shock cases depend on remoteness, it is curious 
that he accepts *’ that the test is ‘‘foreseeability of injury by 
shock ” but fails to explain how such a test can be reconciled 
with the “‘ directness ” test laid down in Re Polemis and by which 
the Court of Appeal is bound."* In this connection it is significant 
that Denning J. (as he then was) in Minister of .Pensions v. Chen- 
nell®* doubted whether Re Polemis could survive certain later 
decisions °°; but such a suggestion was dissented from by the Court 
of Appeal in Thorogood v. Van den Berghs and Jurgens *’ where it 


53 No doubt app ne Se test, Denning L.J. comes to the conclusion (p. 584) 
that the taxicab dri 


to attempt to these two propositions. 54 [1951] AG 
35 Atp. 588. 58 As appears from the quoted passages and from p. 583, last para. 
s7 J , note 68. 
58 See Thorogood v. Van den Berghs d Jurgens [1052] 1 All E.R. 682 (0.A.). 
59 [1946] 2 All E.R. 719. 
£0 The Sali Boa (1998) M8 N.Y. 880; Bourhill v. Young [1948] A.O. 93; 
. Aldham v U. D. [1940] 1 K.B. 807; Woods v. Denoon [1046] A.O. 401. 
41 Supra, note 58. 
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was pointed out ** that such decisions as Donoghue v. Stevenson and 
Bourhill v. Young depended upon the existence of a duty of care. 
This, of course, is a question prior to and distinct from that of 
remoteness of damage. 

Denning L.J. himself appears to appreciate that this analysis 
has its difficulties,“ and in the next paragraph of his judgment he 
sets out a different view “ : 

“ A different result is reached by viewing the driver’s duty 
differently. Instead of saying simply that his duty is to drive 
with reasonable care, you say that his duty is to avoid injury 
which he can reasonably foresee, or rather, to use reasonable 
care toavoidit. Then you draw a distinction between physical 
injury and emotional injury, and impose a different duty on 
him in regard to each kind of injury, with the inevitable result 
that you are driven to say that there are two different torts— 
one tort when he can foresee physical injury, and another 
tort when he can see emotional injury. I do not think that 
that is right. There is one wrong only, the wrong of negligence. 
I know that damage to person and damage to property are 
for historical reasons regarded as different torts; but that does 
not apply to physical injury and emotional injury. Lord Wright 
clearly treated impact and shock as one cause of action when 
he said in Bourhill v. Young : ‘ The man who negligently allows 
a horse to bolt, or a car to run at large down a steep street, 
or a savage beast to escape is committing a breach of duty 
towards every person who comes within the reach of foresee- 
able danger, whether by impact or shock.’ ” 

This different view, here rejected by Denning L.J., is precisely 
that advocated im this article. No authority is cited in favour 
of its rejection save the dictum of Lord Wright, which, when read 
in its context, appears merely to illustrate the principle that what- 
ever the cause of action (whether in the particular instance it is 
by reason of impact or by reason of shock) there must be a breach 
of a duty of care owed to the plaintiff. The dictum cannot be read 
as a considered opinion designed to prejudice the question which 
Denning L.J. is discussing, for although it speaks of the commis- 
sion of a breach of duty it does not purport to compass a fact- 
situation in which damage to more than one interest has occurred. 
Moreover, Lord Wright’s present view runs counter to such an 
interpretation of his earlier words.*° | 

So far as the impact of King v. Phillips upon an interest theory 
of negligence is concerned we may conclude, with respect, that 


62 B uth L.J. at p. 602, in e ent concurred in by Cohen ard 

DAA i 

$3 Bee at p. 584, where he says: ‘' Howscever that may be, whether the excep- 
tion for shock be based on want of duty or on remoteness, there can be no 
doubt since Hay or Bourhill v. Young that the tees of liability for shock 
is foreseeability of injury by shock." 

4 At p. 588. | 

es See his article in 14 M.L.R. at pp. 896 and 400. 
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the two members of the Court of Appeal who dealt with matters 
of principle adopted an approach which is radically unsound and 
which fails to assist the development of this ‘branch of the law 
along a rational path. 

The analysis which we have pursued when considering injury 
to body-safety, chattel-safety, and mind-safety interests may be 
employed whatever interests are in issue. In fact, however, the 
law of negligence does not significantly cast its protection outside 
those interests we have already considered. A line of cases ** 
indicates an important borderline. As a general rule, there is no 
duty of care in respect of damage to a purely pecuniary interest 
of the plaintiff, although it appears that this rule may not be 
invariable." One common exception to it is of frequent occurrence. 
In accident cases, damages sounding in negligence are commonly 
awarded to co-plaintiffs who do not allege damage to consortium, 
who may themselves have been in no way injured or endangered, 
and whose sole claim rests upon their having incurred medical or 
visiting expenses in respect of the injured plaintiff.’ But in so far 
as such purely pecuniary interests may give rise to a duty of care, 
the principle that such duty must, but need only, involve foresight 
of damage to that specific interest should be applied. The interest 
protected, however, must be pecuniary in its own nature. Damage 
to any interest involves in a sense pecuniary loss, since the value 
of the thing damaged has been diminished. Other than intrinsic 
loss may also be taken into account in such cases, as where a profit- 
‘earning chattel is involved. Such loss is not for our purposes 
damage to a “‘ pecuniary interest,’ however; there is only one 
duty of care, one breach, and one tort. The problem here is one 
of evaluation, not one of duty nor even perhaps of remoteness. 
This appears from Lord Wright’s speech (concurred in by the other 
Lords) in Liesbosch v. Edison,’ where he says": 


ee Principally Ssmpson v. Thomson (1877) 8 App.Cas. 270, Lord Penzance; 
Cattle v. Stockton Waterworks (1875) L.R. 10 Q.B. ; and Remorquage 
à Hélice v. Bennetts [1911] 1 K.B. 248. 
$7 Bee Morrison 9.8 v. Greystoke Castle [1047] A.C. 265 per Lord Roche (at 
. 280) and Lord Porter (at P 206), discussed by Prof. Lawson m %2 Tulane 
r Rev. 111, and in his * Neghgence in the Civil Law ”’ at pp. 20-86. 
es [1988] A C. 449. In so far as ıt decides that oY te pear sacs 
was irrelevant this case is one of har difficulty. This part of the 
decision may perhaps be rationalised eae regerding losses flowing from the 
impecuniosity as damage to a purely pecuniary interest (ın respect of which 
the ndents would owe no duty) and by regardmg those losses com- 
for as an evaluation of damage to a physical interest. Lord Wright 
TT clearly regarded this aspect of the decision as turning upon & distinc- 
ton between the interests of the appellants which were affected (see note 12, 
supra) although he applitd ‘the distinction ın the context of remoteness. Of. 
Prof. Lawson in ‘' Negligence in the Civil Law'"’ at p. 68: ‘‘It may be 
that the only rational way to explain [Inesbosch] is to say that although a 
defendant must pay for Gall the phywical damage directly caused by his wrong- 
ful conduct, he can be made to pay for pecuniary damage on) to the extent 
of what he ought as a enama man +o have foreseen.’ 1s also the 
view of- Tilley, op. at , note 8, supra. 
eo At pp. 468-4. 
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“í The true rule seems to be that the measure of damages in 
such cases is the value of the ship to her owner as a going con- 
cern at the time and place of the loss. . In assessing that value 


ede must naturally be had to her oe ara: engagements, 
either profitable or the reverse. The rule, however, obviously 


requires some care in its application; the figure of damage 
is to represent the crystallised value of the vessel as a profit- 
earning machine, not in the abstract but in view of the actual 
circumstances.’’ 7° 

Similarly, personal injury cases involve for our purpose injury to 

the body-safety interest only, although such injuries are evaluated 

perforce in terms of money. Even where loss of wages is concerned 
there is no damage to a pecuniary interest proper. The problem is 
one of evaluation, of assessing in terms of money the damage to the 
plaintiff ‘‘ as a profit-earning machine.” 7 Any inelegance in this 
conclusion stems solely from the fact that for the purpose of award- 
ing damages at all the law must necessarily adopt the premise that 
life and limb have a monetary value.” A true ‘‘ double-interest ”’ 
problem is only presented where the pecuniary loss is not an 
ordinary loss but results, for example, from the fact that his 
physical injury has prevented the plaintiff from concluding an 
exceptionally remunerative contract.” Such loss: would fall out- 
side the principle of Liesbosch v. Edison and the rule of evaluation 
and would constitute damage to an independent interest, in respect 
of which there would be required an independent duty and there- 
fore foresight of at least some damage. As the authorities stand, | 
it is unlikely that the law recognises the existence of a general duty 
to foresee such purely pecuniary damage.” If this is so, even if 

m fact such damage were foreseeable by the defendant, the plain- 

tiff could not recover in respect of it. If once, however, such a 

duty should be recognised it is submitted that the test of its 

existence should be foresight of harm of the exceptional pecuniary 
kind alleged. Of course, in practice in such a case there is nearly 
always foresight also of physical damage to the plaintiff; it is for 
this reason that the problem is so often treated as one of remote- 
ness of damage. It is possible, however, to imagine cases in which 
this factor is absent, so that the matter then emerges in its true 
light as one of duty or no duty. Thus, A has an important appoint- 
ment in Town which will almost certainly result in a lucrative 

7? Bee also S.S. Morrison (note 67, supra) per Lord Simonds at p. 308. 

Tl This formula would: include aleo the damnum emergens of Roman law 
(J.Inst. 4 8.10). 

72 An incidental consequence of this approech is that the familiar re of 
the, shabby millionaire, who walks the street with such singular misfortune, 
1s removed from the dramatis alg of those who support the remoteness 
rule in Re Polemis The problem he presents ıs not one of remoteness, but 
of evaluation, 

13 Cf. the luorum oessans of Roman law (J.Inst. 4.8.10). 

74 See Salmond, Torts, llth ed., pp. 161-2, and add to the authorities there 


cited Hoey v. Felton (1861) 11 C.B.(x.e ) 142, 142 E.R. 740 (a case of false 
imprisonment). 
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business deal. He plans to drive in by car. As his chauffeur is 
driving a hired car to A’s house to call for him B negligently 
collides with it, so that the chauffeur is late meeting A and A misses 
the appointment and the deal. It is submitted that facts of this 
type depend for their elucidation upon whether B ought reasonably 
to have foreseen damage to A of a purely pecuniary "° nature. In 
the case supposed, without more, it is evident that he ought not. 
A nice problem is raised, however, if B is credited with prior know- 
ledge of all A’s arrangements. In either case, B cannot reasonably 
foresee injury to any other interest of A, and hence the sole question 
is, whether there was foresight of injury to A’s purely pecuniary 
interest. This question, properly characterised, is one of duty and 
not one of remoteness of damage. 

A fundamental question lies yet unanswered. Upon what prin- 
ciple is the distinction to be drawn, for this purpose, between one 
interest and another? It must be acknowledged at once that any 
distinction will be arbitrary in the sense that considerations of 
formal logic will not influence it."° The concept of interests is but 
a means to an end; that end is the attainment of the most just result 
compatible with the rule in Re Polemis on the one hand and with 
the claims of expediency and practicability on the other. Ideal 
justice would seem to require that one interest be marked off from 
another whenever injustice would result from treating a duty of care 
im respect of the one as if it was accompanied by a duty of care in 
respect of the other. In practice, more definite lines must be drawn. 
It is suggested that good working results can be obtained if the 
categories of interest are drawn somewhat broadly, as follows: 
(1) freedom from physical bodily injury ™ ; (2) freedom from physi- 
cal injury to chattels; (8) freedom from physical injury to land ;. 
(4) freedom from nervous shock; (5) freedom from injury to servi- 
tium; (6) freedom from’ injury to consortium; (7) freedom from 
purely pecuniary damage."* It is not advocated that any attempt 
be made to subdivide these categories, so that, for example, a 
person be deemed to have a different interest in his watch from in 
his motorcar. It is possible that in a minority of cases such sub- 
division would lead to a more perfect result, but it cannot be 
referred to any intelligible principle and would lead ultimately to a 
requirement of foreseeability of the very kind of damage which in 
fact occurred. This would be incompatible with Re Polemis, the 
correctness of which we have accepted. The interests we have 
listed above may of course be added to in due time as the expansion 


75 į e., over and above such damage to A's normal profit-making ca aS 18 
allowed for by the rule in the Ltesbosch case. ae 

7 Logio plays but a subsidiary part ın the evulution of legal rules. See on 

` this topio Btone, Gi ott., pp. 187 et seq. 
™ Including loss of expectatio n of life, which is merely @ type of physical per- 
sonal injury and not damage to an independent interest: Sa errick v. 
Wiliams (supra, note 81). 

78 The list does not purport to be exhaustive. 
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of the law of negligence demands. Nor should there be any diff- 
culty in practice in making the distinction between them. We seem 
to have arrived at a compromise between the theory which requires 
foreseeability as a criterion both of duty:and of remoteness, and the 
theory which regards all direct damage as actionable provided some 
of damage was foreseeable. 

E. AnrHony Macuin.* 


“ Of Lincoln's Inn and the South-Eastern Cucuit, Barrister-at-Law. 


DEVIATIONS FROM THE TERMS 
OF A TRUST 


Tue limits of the jurisdiction of the courts to sanction deviations 
from the strict terms of a trust have now been fixed by the House 
of Lords in Chapman v. Chapman.' This decision makes it clear 
that the court does not possess plenary powers to alter a trust 
because alteration is thought to be advantageous to beneficiaries 
who are infants or not yet born, even though, paradoxically, such 
beneficiaries could of their own volition and without the assistance 
of the court have made the desired alteration, had they been in esse 
and sui juris. A brief review of the attitude of equity towards 
the rights of beneficiaries in relation to trusts will show that this 
_ paradox is nothing new, and will at the same time focus attention 
on the underlying diversities which are reflected in the recent 
decisions. 

Equity has never conceded that the cestui que trust is the 
owner of the trust property for all purposes. It began by saymg 
that he had nothing more than a right to compel the trustee to 
perform the trust according to its terms or to make good any loss 
caused by his failure to perform jt, and this right ultimately became 
enforceable against everyone except the bona fide purchaser for 
value of the legal estate.’ 

Gradually, however, the personal right of the cestut que trust 
to compel performance of the trust expanded into an interest in the 
_ trust property itself at any rate for certain specific purposes. This 
development is exemplified in three ways: 

First, the rule in SAUNDERS v. VAUTIER ° 

A cestui que trust who is sui juris and absolutely entitled 
can put an end to a trust for accumulation which is directed 
for his exclusive benefit, and call for an immediate transfer. 
He can in effect say ‘‘ the fund is mine: give it to me now.” 
The basis of this is obviously something more than a right to 
compel the carrying out of the settlor’s directions. 

Secondly, the rule in HALLETT’S Estate * 

The cestui que trust has a right in the trust property to this 
extent that he can follow it as a res into the hands of the 
trustee himself or anyone who receives it from the trustee 
otherwise than by purchase for value without notice. This 
is addjtional to the personal right which he has against the 


1 3064 2 W.L.R. 728; and see Re Downshire, Re Blaokwell and Re Chapman 


A) reported together [19858] 2 W.L.B. %4. 
2 Seo Maitland ed. Brunyate), Lectures IX. X, and XI. 


( 
t bc) 4 Beny, 118; aha Cr, & Ph 40; 10 L3.Ch: Bl, 
4 (1880) 18 Ch.D. 698; see also Re Dtplock [1048] 1 Ch. 465. 
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same class of persons. But in the event of the bankruptcy 
of the trustee or other person liable, the cestui que trust can 
only prove in the bankruptcy along with the other creditors 
in respect of his personal claim. On the other hand, his 
right in the trust property itself as a res is a proprietary one 
which enjoys priority over creditors’ personal claims. This 
illustrates the duality of rights which a beneficiary has in 
relation to trust property. 
Thirdly, the rule in Baren v. AncHen-Suex ° 

For certam income tax purposes the cestui que trust is 
regarded as having more than a right to compel performance 
of the trust; he has a proprietary interest in the fund which 
renders him hable to income tax in certain circumstances. 


It is but seldom that the personal right of the cestui que trust 
clashes with his real right, for the latter merely gives rise in 
certain cases to an additional remedy which does not impair the 
efficacy of the former. There are occasions, however, on which the 
underlying diversities between the two have to be reconciled. 
Thus in Re Brockbank *-X and Y were trustees of a fund of which 
A was tenant for life and B the remainderman. Both A and B 
were sui juris and under no disability. Y wished to retire from the 
trust and X desired to appoint Z in his place. A. and B, however, 

wished T to be the new trustee. Now it was quite clear that A and 
` B, as the beneficiaries collectively entitled, could put an end to the 
existing trust, and resettle the property on a new trust, of which, 
as settlors, they could appoint the trustees. The disadvantage was 
that the resettlement would attract stamp daty, and might bring 
about a state of affairs which might result in a loss of exemption 
from estate duty. On the other hand, it was equally clear that the 
legislature had followed the practice of settlors in entrusting to the 
continuing or surviving trustees of the settlement the power to 
appoint new trustees, and that the reason for this practice was the 
promotion of harmony between the trustees. The conflict in Re 
Brockbank was resolved in favour of the trustees, though it was 
conceded that the beneficiaries could attain their wishes, but at 
some expense and possible disadvantage to themselves. So too 
in Re Power’ the duty-of trustees to invest trust money was held 
to outweigh the advantage to the beneficiaries in having a house 
purchased for their occupation, since such a purchase would not 
be an investment, in view of the fact that a large and not readily 
realisable premimni would be paid for vacant possession. Further 
in Wilkins v. Hogg * trustees were held to be protected from liability 
for breach of trust by the express terms of the settlement, for it 


8 (1861) 80 LJ. Ch. 499. 
Vou 17 37 
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was competent to the settlor to limit the rights of the beneficiaries. 
On the other hand in Re Wynn’-a clause empowering the trustees 
finally to determine all matters arising in the administration and 
execution of the trusts of a will was held void on the ground inter 
alia of repugnancy to the interests of the beneficiaries. Nothing 
definite and conclusive emerges from this brief survey, but it does 
reveal a divergence of attitude towards the conflict between the 
interests of the beneficiaries and the wishes of the settlor as 
expressed in the terms of the settlement. The question is “‘ which ~ 
is paramount—the advantage of the beneficiaries or the terms of the 
trust? ”’ 

To this question the answer now is that ‘‘it is the function 
of the court to execute a trust, to see that the trustees do their 
duty and to protect them if they do it, to direct them if they are 
in doubt, and, if they do wrong, to penalise them. It is not the 
function of the court to alter a trust because alteration is thought to 
be advantageous to an infant beneficiary.”’ 1° 

The rule is well supported by authority,** but it is not absolute 
and it has been qualified from time to time by exceptions created 
both by the court and by the legislature. Some of these exceptions 
relate to acts done by the trustees in regard to the trust property 
in the management or administration of the trust, while others go 
beyond this and confer a limited power to remould the beneficial 
interests when this is to the advantage of the beneficiaries. 


EXCEPTIONS RELATING To Acrs Done IN MANAGEMENT OR 

ADMINISTRATION OF TRUST ” 

A. Salvage ” 

This group of cases involved the aħenation of infants’ property 
and established the proposition that the court could sanction a 
mortgage or sale of part of an infant’s beneficial interest for the 
benefit of the part retained in cases of absolute necessity. Thus 
in Re Jackson ° Kay J. directed an inquiry concerning what repairs 


, © [1952] 1 T.L.R. 278. 

10 11054] 23 W.L.B. 728, 727 (Lord Simonds L.C.). 

11 See er L.J. in Re New [1901] 2 Ch. 584; North J. m Re Orawskay 
(1888) 60 L.T. 857, 859; Buckley J. m Re Morrison [1901] 1 Oh. 701, 707; 
Farwell J. in Re Walker [1001] 1 Ch. 879; Langdale M.R. in Johnstone v. 
Baber (1845) 8 Beay. 288; Ohi J. m Re De Tesmer [1809] 1 Ch. 158, 
168; Lopes L.J. m Re Montagu |1897] 2 Oh. 8, 11; Kekewich J. in Conway 
v. Fenton, 40 Oh.D. 512, 516 and in Re Tollemachs [1908] 1 Ch, 457, 462: 
on & [1908] 1 Ch. 955; cf. Lord Northington in Inwood v. T (1762) 
2 Eden 148, 158; Turner L.J. in Brooks v. Mostyn (1864) 2 De GJ. & 8. 
415; Lord MacNaghten ın Att.-Gen. v. Atlesbury (1887) 12 App.Ces. 672, 
688; Lord Bathurst in He p. Gromstone (1772) Amb. 706, 708; Denning L.J, 
ın Re Downshire [10887 3 W.L.B. O4, 181-140. 

13 Bee Keeton, Law of Trusts, 6th ed., p. 264; Underhill, Law of Trusts and 
Trustess, 10th ed, p. 258. 

! - seo also Hibbert v. Cooke, 1 8. & 8. 552; Dent v. Dent, 80 

Beav. 868; Daly v. Daly, 2 J. & Lat. 752; Peto v. Gerdner, 2 Y. & CO. Ch. 

812; Calvet v. ar , 6 Beav. 97; Dunlop v. Webster (1878) 8. 388; 

Frith v. Cameron, Ha. 169. 
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were absolutely necessary, and commented that the jurisdiction to 
mortgage the infant’s estate to carry out the repairs should be 
jealously exercised. In Conway v. Fenton '* Kekewich J. sanctioned 
a proposal for the maintenance of the trust property where an 
infant was entitled in remainder and it was shown by evidence that 
the expenditure was necessary and to his advantage. This case 
was distinguished in Re De Tetssier'* where Chitty J. made the 
following pertinent observations: ‘* The court does not possess 
plenary powers over the real estate of infants. The popular notion 
on the subject is an error. The court of equity has never assumed 
to dispose, just as it thinks fit, of an infant’s estate. At one time 
it was thought that the court could order the sale of an infant’s 
estate, because it was for the benefit of the infant. That notion was 
exploded as long ago as Calvet v. Godfrey.'* Then the Court of 
Appeal has laid it down that in the case of an infant, entitled to 
real estate absolutely in possession, the court has no jurisdiction 
` to change that real estate for the purpose of advancing the infant 
and that, too, in a case when it was eminently desirable that such 
an advance should be made if it could be made. That was the case 
of Re Swanston.'' I mention this, not by way of exhausting the 
matter, but for the purpose of showing that the jurisdiction the 
court exercises over the real estate of infants is not to dispose 
of it at its will and pleasure, but practically it is to administer 
the trust.” And in Re Montagu ** the Court of Appeal refused to 
sanction a scheme which was proposed on the ground that it was 
vastly for the benefit of the persons interested that it should do so. 
“ That is not enough,” said Lopes L.J. “ If the building were 
falling down it would be a case of actual salvage and would stand 
differently.” ° 


B. Emergency 

This exception can be regarded as an extension of the salvage- 
cases. The salvage cases required proof of absolute necessity. The 
principle of the emergency cases is somewhat wider and is thus 
stated by Romer L.J. in Re New”: “In the management of a 
trust estate ... it not infrequently happens that some peculiar 
state of circumstances arises for which provision is not expressly 
made by the trust instrument, and which renders it most desirable, 
and it may be even essential, for the benefit of the estate and in 
the interest of all the cestuis que trust, that certain acts should 
be done by the trustees which in ordinary circumstances they would 
have no power to do. In a case of this kind, which may reasonably 


14 40 Ch.D. 519. 

15 [1808] 1 Ch. 188, 168; soe aleo Neill v. Neill [1904] 1 Ir.R. 513. 
16 6 Beay. 97. 

17 81 B.J. 427; cf. Kekewich J. in Re Tollemache [1908] 1 Oh. 487. 
18 [1897] 2 Gh. 8. 

19 Thid., 11. 

20 [1901] 2 Ch. 584, 544. 
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be supposed to be one not foreseen or anticipated by the .author of 
the trust, where the trustees are embarrassed by the emergency 
that has arisen and the duty cast upon them to do what is best for 
the estate, and the consent of all the beneficiaries cannot be 
obtained by reason of some of them not being sui juris or in 
existence, then it may be right for the court, and the court would 
in a proper case have jurisdiction, to sanction on behalf of all 
concerned such acts on behalf of the trustees as we have above 
referred to.” In this case the Court of Appeal authorised the 
trustees of shares in a company to concur in a scheme whereby the 
shares were exchanged for more realisable shares and debentures 
in a new company, in which the trustees had no power to invest 
under the terms of the trust instrument. But the court put them 
on an undertaking to apply for leave to retain the shares and 
debentures in the new company if they desired to do so beyond a 
year. The limits of the jurisdiction were emphasised in Re Tole- 
mache ** where Kekewich J. refused to authorise the trustees to 
acquire a mortgage of the interests of the tenant for life (notwith- 
standing that it was shown to be to the advantage of the bene- 
ficiaries), and stated that *® ‘* all the cases of refusal [to exercise 
jurisdiction] may be grouped under one of two classes. Either, 
notwithstanding the advantage actual and prospective of what is 
proposed to be done, there is no urgency for it, and the existing 
state of things may without great mischief be allowed to remain, 
or the terms on which the advantage can be gained are such that 
the court would by accepting them create a new trust in Heu 
of that which it is administering.” . The Court of Appeal affirmed 
his decision, Romer L.J. remarking ®: “I agree. Re New ™ 
shows how far the court will go, and beyond what point it will 


not go.” 


C. Eapedtency—tection 57 of the Trustee Act, 1925 
‘ Section 57 of the Trustee Act, 1925, rested the jurisdiction on 
expediency—a basis which it is conceived is wider than that of 
salvage or emergency. The section provides: ‘‘ Where in the 
management or administration of any property vested in trustees, 
any sale, lease, mortgage, surrender, release, or other disposition, 
or any purchase, investment, acquisition, expenditure, or other 
transaction, is in the opinion of the court empedient, but the same 
cannot be effected by reason of the absence of any power for that 
purpose vested in the trustees by the trust mstrument, if any, or 
by law, the court may by order confer upon the trustees, either 
generally or in any particular instance, the necessary power for the 
purpose, on such terms, and subject to such provisions and con- 
ditions, if any, as the court may think fit and may direct in what 
manner any money authorised to be expended, and the costs of 


21 [1908] 1 Ch. 457. 23 Ibid., 462. 
33 [1908] 1 Ch. 956. 4 [1901] 2 Ch. 584. 
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any transaction, are to be paid or borne as between capital and 
income.”’ 

The section envisages, on analysis, (i) an act unauthorised by a 
trust instrument, (ii) to be effected by the trustees thereof, (iii) in 
the management or administration of the trust property, (iv) which 
the court will empower them to perform, (v) if in its opinion the 
act is expedient. The object of the section js to enable the court 
to authorise specific dealings with the trust property which it might 
not have been able to do on the basis of salvage or emergency, but 
it was no part of the legislative aim to disturb the rule that the 
court will not rewrite a trust.** 

This is an overriding section, the provisions of which are to be 
read into every settlement.** The powers of the court are limited 
only by expediency, though the proposed transaction must be for 
the benefit not of one beneficiary but of the whole trust.?”’ The 
power has been used to authorise the sale of chattels settled on 
trusts which prevent sale,** the sale of land where a consent 
requisite to sale has been refused,” the partitioning of land where 
there was no power to partition,’ and the blending of two charit- 
able funds into one.** But where a fund is settled on X for life 
upon protective trusts, the court has no power to authorise the 
trustees to release part of the fund to X on terms that the release 
shall not cause a forfeiture, unless some provision is made for 
compensating the objects of the discretionary trusts which would 
arise should X subsequently incur a forfeiture.?2, Nor can the 
trustees be authorised to accept a surrender of X’s protected life 
interest, and to release the fund from the discretionary trusts which 
would then arise.** 


D. Conversion 

This group of cases arose out of the differences that used to 
exist between real and personal property both in regard to succes- 
sion on intestacy (realty going to the heirs-at-law and personalty 
to the next-of-kin) and also to the power of testamentary disposi- 
tion (personalty could be disposed of by will at the age of seventeen, 
but realty not till twenty-one). The general rule was that trustees 
for an infant could not change the nature of an estate from realty 


1 Re Downshire [1053] 2 W.L.R. 94, 112-118. 

46 Re Mar [1985] Ch. 562. 

27 Re Craven's Estate No. 2 [1987] 1 Ch. 481. 

28 Re Hope's Will Trust [1929] 2 Ch. 138. 

39 Re Boale's Settlement Trusts [1982] 2 Ch. 18, 

30 Re Thomas [1990] 1 Ch. 194. 

31 Re Harvey [1941] 8 All E.R. 384. 

33 Re Downshire [1958] 2 W.L.R. 04, 118-114; of. Re Salisng [1982] 2 Ch. 87; 
Re Mair [1085] Ch. 502. 

733 Re Blackwell [1958] 2 W.L.R. 04, 190-181; for other cases on s. 57 aaa 
Municipal and Gensral Secuntiss Co. Ltd. v. Lloyds Bank Lid. 1950] Ch. 
212; Re Pratt [1948] 2 All E.R. 875; Re Basden [1948] 9 All ine’ l. 


426 THE MODERN LAW REVIEW Vou. 17 


to personalty, or vice versa, because that would prejudice succes- 
sion and also the power of disposition.** But the rule grew up that 
the court itself could sanction a change where it was for the benefit 
of the infant,** though the court would usually insert in its order a 
proviso that the estate should remain notionally unchanged in 
equity during the minority of the infant.** The same principle 
was applied in the case of lunatics.” 

Three observations should be made on this group of cases. 
First they antedate the period from which investments were autho- 
rised by statute and the trust instrument, and in that situation it 
is not surprising that the court would in a proper case override the 
duty of the trustee to preserve the trust property in the state in 
which it had come to him. Secondly these cases form part of a 
wider group giving rise to the equitable doctrine of conversion, the 
underlying principle of which was to prevent a trustee from altering 
the rights of beneficiaries, whether sui juris or not, by committing a 
breach of trust. It is quite a different thing to argue from them 
that they confer a power to commit a breach of trust where it is in 
the interest of the beneficiaries that they should do so. And thirdly 
it is clear that they do not confer a power to rewrite a trust, but 
merely authorise specific dealings in limited circumstances with the 
trust property.” 


EXCEPTIONS RELATING TO THE REMOULDING OF THE 
BEnericiaL INTERESTS 

A. Matntenance 

Where a settlor has made a provision for a family but has 
postponed the enjoyment, either for a particular purpose or 
generally for the increase of the estate, it is assumed that he did 
not intend that the children should be left unprovided for, or in a 
state of such moderate means that they should not be educated 
properly for the position which he intended them to have, and the 
court has accordingly broken in upon the accumulation and pro- 
vided maintenance for the children.** The exercise of this juris- 
diction resulted in an alteration of beneficial interests since income 
was applied in maintaining beneficiaries notwithstanding the fact 
that the settlor had directed that it should be accumulated or 
applied in reduction of incumbrances. The jurisdiction is not 


u Bee Witter v. Wetter (1780) 8 P Wms 99. 
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confined to cases of emergency or necessity, for maintenance has 
been allowed to a father when the mother had ample means of her 
own to bring up the children.*® On the other hand it does not rest 
merely on the benefit of the children, but can be explained either 
on the basis of presumed intent, as Pearson J. thought in Re 
Collings,“ or on the construction of the will as Farwell J. said in 
Re Walker.“ 


B. Compromise 

It has long been clear that where the rights of the beneficiaries 
ander a trust are the subject of doubt or dispute, the court has 
jurisdiction on behalf of all interested parties, whether adult, infant 
or unborn, to sanction a compromise by substituting certainty for 
doubt.** The issue in Re Downshire, Re Blackwell“ and Re 
Chapman “ before the Court of Appeal, and in the last-named case “* 
before the House of Lords, was whether the court had jurisdiction 
to do the same with regard to rights which were admittedly not in 
dispute. 

In Re Downshire ** X was the tenant for life upon protective 
trusts of a settlement, comprising land and personalty, with power 
to charge the land for jointure and portions. Y was entitled to a 
life interest in remainder with similar powers to charge for jomture 
and portions, and Z was entitled absolutely in remainder but his 
interest was liable to be divested if a son was subsequently born 
to X. In the event of X incurring a forfeiture, a discretionary trust 
would arise during the remainder of his life for the benefit of 
himself, his wife, children and remoter issue. X was a bachelor 
aged fifty-eight years. The court was asked to sanction a scheme 
whereby both X and Y should surrender their respective life interests 
in the personalty in order to accelerate the interest of Z, and ‘at 
the same time release their powers of charging the land in considera- 
tion of a cash payment of £100,000 each. In order to safeguard 
the objects of the discretionary trusts In case X married and had 
issue, a single premium policy was to be taken out for £49,000 
in the event of a son being born to X, and £20,000 of the personalty 
was to be retained by the trustees for the same effect and purpose. 
The remainder of the personalty was to be held on trust for Z 
subject to being divested in favour of a son of X if thereafter born. 

In Re Blackwell ‘" the settlor who was also tenant for life under 
a protective trust sought the sanction of the court for the surrender 


40 Beo Haley v. Bannister (1820) 4 Madd. 275. 

41 (1886) 82 Ch.D. 229 l 

42 [1901] 1 Ch 879; cf Denning L.J in Re Downshire [1958] 2 W.L.R. H, 184. 
4 Brooke v. Mostyn (1864) 2 De G.J. & 8. 415. 

44 [1958] 2 W.L.R. O4. 

45 [1054] 2 W.L.R. 728 

4¢ [1958] 2 W L.R. 94, 118-123 

47 Ibid., 120-181 ` 


428 THE MODERN LAW REVIEW Vou. 17 


of his interest in half of the settled fund so as to accelerate the 
interests in reversion expectant on his death, but on terms that his 
Interest in the other half of the fund should not be forfeited. Pro- 
vision would be made to cover the interests of a possible second 
wife and remoter issue which might have been defeated by the 
surrender. 


In Re Chapman ** X and Y created trusts for the benefit of the 
children of their son R, and inserted in the trusts a provision for 
unequal or selective maintenance until they attained the age of 
twenty-five. By another settlement made on the occasion of the 
marriage of another son, N, Y settled property in the first place 
on trust for N, his wife, and children, and in the event of failure 
of these trusts on trust for the children of R on substantially the 
same terms as those in the previous settlements. The trustees of 
the three settlements proposed to transfer the trust funds to trustees 
of a new settlement on similar trusts but with the provision for 
unequal or selective maintenance omitted, and they asked the 
court to sanction the proposal on behalf of the infant children of R. 

In each of the three cases the object of the proposed scheme 
was the possible reduction of future claims for estate duty. The 
Court of Appeal decided that this would not prevent the exercise 
of the jurisdiction ** provided it could be shown that the case came 
within one of the recognised exceptions, and the House of Lords 
expressed no dissent from this. The Court of Appeal was unani- 
mous in approving the schemes in Re Downshire and Re Blackwell. | 
Sir Raymond Evershed M.R. and Romer L.J. rested it on the 
authority of the court to approve compromises, though, the rights 
of the beneficiaries not being in dispute, they gave an extended 
meaning to the word ‘‘ compromise” which they thought was 
warranted by the decision in Re Trenchard.** In that case the 


48 Tbid., 128-199. 

4° Re C.W.M., 1941, No. 2806; [1951] 2 K.B 714. 

50 [1902] 1 Ch. 878; see also Ra Wells [1908] 1 Ch. 848. In that care subject 
to annuities payable to X and Y the testator’s estate was divisble equally 
among the chil of X and Y who survived the last annuitant and attained 
majority. X and Y hed seven children who at the date of the action had all 
attained majority. X and Y were the testator’s i ean and next-of-inn, and 
bei ed -eyon and ight respectry were deemed to be past 
alt betsae Goes of the pai hse of X and Y had settled their E 
contingent interests upon trusts under which interests were conferred upon 
the grand-children and posmble grand-children of X and Y. The proposal was 
thet subject to certain yments being made to X and Y. the trust fund should 
be immediately divided among the seven children of X and Y. Farwell J. 
sanctioned the propossl'on behalf of the infant d-children and ble 

-children. Sir Raymond Evershed M R. a gee LJ. this 
as an example of & compromise in a Re Trenchard sense, or ternatively 
es a case in which there was no remoulding of the trusts, but rather en 
alteration of the trust property itself. Thus the children of X and Y were 
entitled to æ share of a contingently on surviving X and Y. The 
settled their equitable contingent mterests on existing and future grend- 
children of X and Y They then exchanged thar equitable cohtingent 
interests for vested interests ın æ definite part of the fund: the interests of 
the grand-children were not rearranged: ıt was the property which was 
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tenant for life was entitled to reside rent free in premises worth 
£850 per annum. Failure to reside would involve forfeiture of her 
life interest unless the failure was occasioned by the sale or lease 
of the premises under her statutory powers. Both her continued 
residence and a sale would have been equally disadvantageous to 
the estate as a whole, which it was desired should be developed 
under a building scheme. The trustees accordingly proposed that 
she should depart from the premises and lose the equivalent of £850 
per year in return for a compensatory payment of £275 per year 
in cash, and the court sanctioned this proposal on behalf of the 
infant remainderman. This was not a compromise in the strict 
sense of the settlement of a disputed right, since there was no 
dispute about the validity of the condition of residence. But 
Sir Raymond Evershed M.R. and Romer L.J. regarded it as a 
compromise in a loose sense which the court could sanction since 
it involved the giving up by one party of something uncertain and. 
liable to terminate in return for something definite and not so 
Hable. ` Denning L.J. rested it on the authority of the court to 
exercise a jurisdiction which was limited only by two conditions, 
first the consent of interested adults, and secondly benefit to 
interested parties who were infants or not yet in esse.*1 

Sir Raymond Evershed M.R. and Romer L.J. refused to sanction. 
the scheme in Re Chapman on the ground that the court was not 
there dealing with compromises in the broad sense between tenanta 
for life, on the one hand, and remaindermen, on the other hand, 
but were being asked to vary the rights inter se of a class which. 
the settlor had directed should be treated in a particular way.'* 
Denning L.J. dissented on the ground that no limit was to be 
placed upon the power of the court to approve agreements between 
beneficiaries about their beneficial interests whereby those interests 
were distributed between them differently from the directions of the 
settlor, provided that the agreement was approved by those who 
were sui juris and to the advantage of those who were not. 

The trustees appealed to the House of Lords which was unani- 
mous in dismissing the appeal. Their Lordships were likewise 
unanimous in rejecting the wide jurisdiction vouchsafed by Denning 
L.J., though Lord Oaksey ** only agreed with the greatest hesitation. 
There was, however, some difference of opinion on the extent of 
the jurisdiction in respect of compromises. Lord Simonds L.C. * 
thought the court should not, give to the term ‘‘ compromise ” a 


being held on trust for them that had undergone a change. See [1958] & 
W.L.B. 04, 107-8. Lord Morton in Chapman v. Chapman adopted the latter 
TET [1954] 2 W.L.R. 728, 745; of. Denning L.J. [1958] 2 W.L.R. 
51 [1958] 2 W.L.R. %, 181. 

53 Tbid., 128; see also [1054] 2 W.L.R. 728, 784 (Lord Cohen). 

53 [1954] 2 W.L.R. 728, 720. 

$4 Ibid., 728. 
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meaning which it did not legitimately bear, and sanction an altera- 
tion of trusts where no dispute existed. In his opinion Re 
Trenchard ** should be regarded as an isolated case in which the 
court went further than it had hitherto done in giving to the word 
“ compromise ’? an unnatural meaning and to itself a jurisdiction 
never before exercised. Lord Morton was of the opinion that 
Buckley J. in Re Trenchard ** may have stretched the Jurisdiction 
to approve a compromise beyond its proper limits, but thought 
that the case could be explained on the ground that it was no more 
than the sanctioning by the court of a purchase by the trustees 
of the widow’s rights **; Lord Asquith °’ agreed with Lord Morton. 
But Lord Cohen ** was not prepared to overrule, or even to doubt, 
the authority of Re Trenchard.** In his opinion it was more than 
a purchase by the trustees of the widow’s beneficial interest, since 
under the settlement the widow would lose her interest either on 
remarriage or on failure to reside in the house, whereas under the 
scheme approved by the court she would lose her interest in the 
compensatory fund on remarriage only. The scheme therefore 
involved an alteration of the quality of the beneficial interest of 
the widow. Further he was of the opinion that a line could be 
drawn which would confine the ‘‘ compromise ” cases within defined 
limits and at the same time refute the exercise by the court of an 
unlimited jurisdiction. The line had been indicated by Sir Raymond 
Evershed M.R. and Romer L.J in Re Downshire™ and Re 
Blackwell.” The court could sanction arrangements proposed 
between tenants for life on the one hand and remaindermen on 
the other; but it could not vary the rights of a class inter se 
which the settlor had directed should be treated in a particular 
way.°* 

The position would, therefore, seem to be as follows: the court 
can sanction a compromise in the strict sense, where the rights 
of the beneficiaries are the subject of doubt or dispute. Re 
Trenchard *? must be regarded either as not having involved a 
compromise in any wider sense, or alternatively as an isolated and 


55 ae 1 Ch. 878. 
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57 Ibid., 751. 

58 Ibid., 758. 
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60 Tosd., 190-181. 
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unwarranted extension of the jurisdiction of the courts. The 
extension of the meaning of compromise beyond its proper limits 
would result either in conceding the unlimited jurisdiction vouch- 
safed by Denning L.J. or in confining its scope by reference to 
distinctions of fact rather than of principle. The first alternative 
was not supported by authority,’ and the second was artificial and 
unattractive. The result is that the authority of Re Downshire ** 
and Re Blackwell“ fall with that of Re Trenchard*’ but the 
orders made in these cases are probably a sufficient protection to 
the trustees, and cannot be ignored in the future by the revenue 
or persons not sut juris." 


C. Section 64 of the Settled Land Act, 1925 

Section 64 (1) of the Settled Land Act, 1925, provides that any 
transaction affecting or concerning the settled land, or any part 
thereof, or any other land (not being a transaction otherwise autho- 
rised by this Act, or by the settlement) which in the opinion of 
the court would be for the benefit of the settled land, or any part 
thereof, or the persons interested under the settlement, may, under 
an order of the court, be effected by a tenant for life, if it is one 
which could have been validly effected by an absolute owner. 
“ Transaction ” is defined by subsection (2) to include “ any sale, 
extinguishment of manorial incidents, exchange, assurance, grant, 
lease, surrender, reconveyance, release, reservation or other dis- 
position, any purchase or other acquisition, any covenant, contract, 
or option, and any application of capital money ... and any 
compromise or other dealing or arrangement... .” 

Roxburgh J. in Re Downshire *’ thought that the section did 
nothing more than authorise with the sanction of the court the 
carrying out of transactions in the nature of practical steps of an 
administrative character: it did not authorise the remoulding of 
beneficial interests. Sir Raymond Hvershed M.R. and Romer L.J., 
however, expressed the view that the jurisdiction conferred by the 
section was more ample, and they were prepared to exercise this 
jurisdiction to sanction the scheme in Re Downshire in so far as it 
concerned settled land. Their reasons may be summarised as 
follows **: ‘* Transaction ” is a word of very wide import, and is 
defined by the section itself to include ‘f compromise, and any other 
dealing or other arrangement.” Practical steps of an administra- 
tive character are provided for by section 71 of the Settled Land 
Act. Therefore it was improbable that section 64 was meant to act 


$2 See the explanation of Re Trenohard [1908] 1 Ch. 878, Re Wells [1908] 1 Ch. 
648, Re Luoas [1947] Ch. 658 and Re Duke of Leeds [1947] Ch 525 by Lard 
Morton at [1054] 2 W.L.B., 728, 744-7. 

e [1058] 2 W.L.R. 4, 118-28. 

$5 Totd., 199-981. 

$6 See Lord Cohen [1954] 2 W.L.R. 728, 734 

€7 Sub nom Re D's Settled Estates [1952] 2 All E.R. 608, 608 
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merely as a supplement to section 71. Nor was the fact that the 
transaction had to be effected by the tenant for life an indication © 
that a restricted meaning should be given to the word ‘“ trans- 
action,” since section 75 (2) of the Act permitted the tenant for 
life to give directions to the trustees with regard to the application 
of capital moneys. The factors limiting the scope of the section 
were, first, that the transaction must be for the benefit either of 
the settled land or of the persons interested under the settlement, 
though not necessarily of both; secondly it must affect or concern 
the settled land, or any other land whether settled or not, and 
whether within or without England; and thirdly when it concerns 
settled land, it must have an effect which is real and substantial 
by ordinary commonsense standards as distinct from one which is 
oblique or remote and merely incidental. 

Since no appeal was made from the decision in Re Downshire 
the scope of the section cannot be regarded as having been finally 
settled, but as Sir Raymond Evershed M.R. and Romer L.J. 
pointed out the language of section 64 of the Settled Land Act, 
1925, is to a material degree dissimilar from that of section 57 
of the Trustee Act, 1925, and the dissimilar results are compatible 
with the natural meaning of the words used in the sections 
themselves.*° 


D. Section 53 of the Trustee Act, 1925 


Section 58 of the Trustee Act provides that where an infant is 
beneficially entitled to any property the court may with a view 
to the application of the capital or income thereof for the mainten- 
ance, education or benefit of the infant make an order appointing 
a person to convey such property upon such terms as the court may 
think fit. In Re Gowers Settlement ™ the court authorised the 
mortgage of an infant’s entailed interest in remainder for the 
purpose of providing money for his maintenance so as to bar his 
issue and subsequent remaindermen as effectively ag if he had been 
of full age and had executed the disentailing assurance himself. 
Before the Act the court had disclaimed jurisdiction to do this.” 
It may well be that this section is also available to enable the court 
to raise money out of realty for the advancement of an infant. 
The section covers any property and its object is maintenance, 
education or benefit, the word ‘* benefit” being wide enough to 
subsume advancement.’* If this is so the difficulty felt by Chitty J. 
in Re De Teissier ™ concerning the ability of the court to advance 
an infant out of realty has been removed and the case of Re 
' Swanston ™ is-no longer law. It should be observed first, that this 


€ ie cases on the section see Re Soartsbrick [1944] Ch. 239; Re Mount 
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section does confer upon the court power to deal with the bene- 
ficial interests of infants, and is in this respect complementary to 
section 57, which confers the power to authorise dealings with the 
trust property, and secondly that the word ‘‘ application ” would 
appear to be wide enough to be capable of being interpreted so as 
to cover the ultimate preservation of the capital trom diminution 
through estate duty. 

Can it be that the decision of the House of Lords in Chapman 
v. Chapman "® was per incuriam? Perhaps the answer is that 
section 58 of the Trustee Act, 1925, igs of no assistance to unborn 
persons. The section does not specifically include them, and 
although the order in Re Gower’s Settlement would at first sight 
appear to have affected the interests of possible issue of the infant 
tenant in tail, the issue themselves had not been given any interest 
under the settlement. The words used by the settlor were words 
of limitation and not of purchase.’ 

Thus the paradox remains. The court which by the decision in 
Saunders v. Vautier™ conceded power to adults to do as they 
wished with their own now withholds its assistance from infant and 
unborn beneficiaries. The reason may be the tactical one suggested 
by Lord Morton in Chapman v. Chapman." The court must avoid 
the appearance of being a pawn in a game of chess between the 
beneficiaries and the legislature. If the court sanctions a scheme 
which would evade the fiscal laws, and the legislature then alters 
the fiscal laws so as to frustrate the scheme, the court would be 
in an embarrassing position if the beneficiaries proposed a further 
scheme, the object of which was a further evasion. No such 
embarrassment arises in the case of adult beneficiaries, for the court 
is not asked to set its seal of approval on their schemes: the adults 
can do it themselves. 

Perhaps the balance will be redressed by settlors themselves, 
for it may be open to them in future settlements to confer power 
upon their trustees to alter the beneficial interests of the trusts 
where it is to the advantage of infant and unborn beneficiaries 
that they should do so, provided that the adult beneficiaries give 
their consent. Such a power would require careful drafting if it is 
to avoid the snares of perpetuity and also escape attack on the 
ground of excessive delegation. But this is poor consolation to 
the infants in Chapman v. Chapman. 

O. R. Marsyaru.* 
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CRUELTY AND CONSTRUCTIVE DESERTION 


In 1951, Lord Merriman expressed the hope that some day a full 
Court of Appeal would consider anew the whole question of cruelty 
and constructive desertion.' The passage of time has made that 
need more acute. Divergent and even contradictory statements of 
the law have multiplied. For instance, in Dixon v. Digon” 
Davies J. had to consider whether Edwards v. Edwards ° and Pike 
v. Pike* could be reconciled, and, even more recently, Wilmer J. 
in Bright v. Bright® did not feel able to follow the decision of 
Davies J. The time is clearly overdue for an authoritative state- 
ment of the law either by a full Court of Appeal or the House of 
Lords. 

In the meantime, with great temerity, an attempt will be made 
here to clarify the points in issue. . 

There appear to be four matters which are in controversy. 

1. In constructive desertion, is it essential to prove an intention 
to drive the petitioner away? 

2. Is conduct falling short of a matrimonial offence sufficient to 
justify one spouse leaving the other; and in particular is con- 
duct in the nature of cruelty, but fallmg short of it, 
sufficient ? 

8. In cruelty, is it an essential element that the acly cousliluling 
cruelty must be ‘‘ aimed at ” the other spouse? 

4. Is the question of the respondent’s character relevant when 
considering allegations of cruelty by him or her, and, if so, 
to what extent? 


Constructive desertion : intention to drive away ` 

It is well known that the person who leaves the matrimonial 
home is not necessarily the deserter. Facts may be proved showing 
that the home has been broken up by the party who stays behind. 
If, of course, it can be shown that this spouse intended to drive 
the other away, no difficulty arises; but the intention of this spouse 
is not always clear. Sometimes the husband wishes his wife to stay 
but nevertheless conducts himself in such a way that his wife finds 
it intolerable to stay, and leaves. It is said then that the husband, 
by his conduct, drives his wife away, or his conduct is equivalent 
to expulsion. The most. extreme statement of the law appears in 


1 Stmpson v. Simpson [1951] P 881 at 899. 
2 [1958] 2 W.L.R. 748. 

3 [1950] P. 8. 

4 [1058] 1 All E.R 282. 
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Boyd v. Boyd.* The husband in that case was convicted of incest 
with his daughter. After his release from prison his wife took him 
back, and later he was convicted of indecent assault on a girl of 
thirteen. His wife was terribly distressed, her health was affected, 
and she left him and petitioned for divorce on the ground of con- 
structive desertion. 

Bucknill J. said’: 

“< It seems to me that the essential element in desertion must 
be the intention to bring the cohabitation to an end. It may 
be that the husband has behaved so badly that his wife leaves 
him, and it may be that this conduct amounts to cruelty, when 
the wife can get a divorce on that ground, but, before there 
can be a case of constructive desertion, the court must be 
satisfied that the conduct of the husband was such as to show 
a clear intention on his part to drive his wife away. There 
must be an intention on the part of the person charged with 
desertion to bring the cohabitation to an end. There is no 
evidence here of any such intention. The man seems to be 
a sexual pervert who is unable to control himself, but there is 
no evidence that at any time he has ceased to wish to live with 
his wife. It was his wife, on the other hand, who refused to 
live with him. It seems to me to be quite clear, therefore, that 
no case for constructive desertion has been made out.” 

The judge, however, allowed the petition to be amended and gave 
a decree on the ground of cruelty. 
These proceedings can be criticised as follows 

1. As the wife had shown “‘ just cause ” for leaving her hus- 
band, the question of the husband’s intention was 
irrelevant. 

2. If it was essential for the wife to prove that her husband 
intended to drive her away, there was such evidence as 
the husband is presumed to intend the natural conse- 
quences of his acts, and there was no evidence to rebut 
that presumption. 

8. The decree on the ground of cruelty was inconsistent with 
the same judge’s judgment in Horton v. Horton,* in that 
what he did was a manifestation of his own character, 

in its own sphere, and also of his judgment in 
Kaslefsky v. Kaslefsky,’ in that the acts were not ‘‘ aimed 
at’? the wife. (See also the statements of Denning L.J. 

in Kaslefsky, Westall 1° and Hosegood."") 
Boyd v. Boyd ®© was considered by Divisional Court on an appeal 
from justices.‘*? The President, Lord Merriman, said that it had 
_ become the practice, when the husband’ had a weak case, to rely 
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_ on Boyd v. Boyd** as an authority for saying that the husband 
had to intend to drive his wife away. He emphatically disap- 
proved of this decision, and he asserted the principle that a man 
must be taken to intend the natural consequences of his acts, and 
that this principle applied not only to his direct treatment of her, 
but also to the husband’s conduct with a third person, which he 
must know would affect her directly. Barnard J., agreeing with 
the President, referred to Sickert v. Sickert,’* where a wife had left 
her husband because of his adulterous association with another 
woman, and where Gorell Barnes J. had said that a wife with any 
self-respect would, in such circumstances, leave her husband, and 
therefore the husband must be taken to intend this consequence. 
The President concluded his judgment hopefully with the words, 
“I hope we shall not be confronted with it (Boyd v. Boyd)” 
again.” 17 

He was doomed to disappointment, for Boyd v. Boyd '* found 
a sturdy defender in Denning L.J. in Hosegood v. Hosegood,” a 
defence which, however, failed to impress the President. 

In Hosegood v. Hosegood,™ Denning L.J. argued that there 

were two schools of thought on constructive desertion: 

(1) Those who said that, however bad the husband’s conduct 
was, there was no desertion unless he intended to bring the 
married life to an end. 

(2) Those who paid lip-service to this doctrine, but said he must 
conclusively be presumed to intend the natural consequences 
of his acts. 

He for his part favoured the first view, which was the view of 
Bucknill J. in Boyd v. Boyd,"' which he thought was logically 
unanswerable, and disapproved of both Sickert v. Sickert ® and 
Edwards v. Edwards,’ which supported the second view. When 
it is remembered that Sickert v. Sickert ™ had been treated as good 
law for fifty years, it is remarkable that this was the first time it 
had been criticised, and it might be thought that a view of the law 
which inevitably meant that Sickert v. Sickert * was wrong must 
itself be suspect. If you start with the premise that an intention 
to drive away is an essential element in constructive desertion 
then, no doubt, Boyd v. Boyd ** is logically unassailable; but that 
view not only involves holding Sickert v. Sickert 7" and similar cases 
14 [1988] 4 All E.R. 181. 18 [1899] P. 278. 
16 [1988] 4 AI B.B 181. 
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to be wrongly decided, but also that cruelty itself is not sufficient 
“* Just cause ” for a wife leaving her husband. It would also mean 
that the wife in Boyd v. Boyd ** would herself be the deserter. The 
conclusion one is driven to is that Denning L.J. is arguing from a 
false premise. This, apparently, was the view of Lord Merriman in 
Simpson V. Stmpson.*” As a foundation for his argument, he begins 
with the principles of constructive desertion, which he says are 
nowhere more accurately, or more succinctly, stated than by 
Asquith L.J. in Buchler v. Buchler,?° and which pointedly omit any 
mention of any intention to drive away. Asquith L.J. said?: 

** Constructively, the deserter may be the party who remains 
behind, if that party has been guilty of conduct which justifies 
the other party in leaving. Secondly, to afford such justifica- 
tion the conduct of the party staying on‘need not have 
amounted to a matrimonial offence, such as cruelty or adultery. 
But thirdly, it must exceed in gravity such behaviour, vexa- 
tious and trying though it may be, as every spouse bargains to 
endure when accepting the other ‘for better or worse.’ The 
ordinary wear and tear of conjugal life does not in itself suffice.” 

Lord Merriman says he is quite unrepentant, that Boyd v. Boyd** 
is wrong and Edwards v. Edwards ** right, and points out that the 
latter was expressly approved in Squire v. Squire ** and Everitt v. 
Eventt.** If Boyd v. Boyd were right, then the wife would be a 
deserter, which would be absurd; and in Buchler v. Buchler 3* both 
Lord Greene M.R. and Asquith L.J. had made it clear that, if the 
husband’s association had been of a homosexual character, it would 
have been just cause for his wife’s leaving him. He added: 

“I would observe . . . that, had the case been decided 
otherwise for that reason, such conduct would be neither more 
nor less ‘ aimed at’ the wife than was the conduct of the hus- 
band in Boyd v. Boyd,*" and would be neither more nor less 
a manifestation of his own character.” 

A good test of whether an intention to drive away is essential in 
constructive desertion is to consider the position in a claim by a 
spouse for restitution of conjugal rights. The court in such cases 
considers whether the conduct of the petitioner is such as to justity 
the other spouse staying away. The latest decision, Timmins v. 
Timmins,** in the Court of Appeal, is in line with previous decisions. 
There the trial judge acquitted the husband of cruelty and granted 
him a decree of restitution, although he had grave fears that if 
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she went back she might have a mental breakdown, due to the 
husband’s conduct. Denning L.J., who was one of the majority 
who reversed this decision on restitution, quoted in support the 
speech of Lord Herschell L.C. in Mackenzie v. Mackenaie**: 
“ Take the case of a husband who has heaped insults 
. his wife, but has just stopped short of that which the 
regards as saevitia or cruelty; can he when his own misconduct 
led his wife to separate herself from him, come into court and, 
avowing his eeds, insist that it is bound to grant him a 
decree of adherence? ”’ 
He then quotes a number of cases,*° where the conduct afforded 
good cause for leaving, and which was a defence to a suit for res- 
titution. The reason for this is clear. The court considers the 
effect on the victim. In other words, the approach of the court is, 
or should be, objective.*? This article is, in effect a plea that in 
these matters the view of Lord Asquith should prevail. By asking 
the question: ‘‘ Has the party who stayed behind been guilty of 
conduct which justified the other in leaving? ’’ we sidetrack those 
very troublesome questions of intention, whether expressed, real, 
inferred or presumed. By adopting the criterion of ‘‘ just cause,” 
we can see that the intention to drive away is not an essential 
element to be proved in every case, though in many cases it might 
be a very important element. The expression used by Lord 
Greene M.R. in Buchler v. Buchler “* really supports this view, for 
he speaks of conduct ‘‘ equivalent to an expulsion from the matri- 
monial home.’’ 


Conduct short of cruelty 

That conduct short of a matrimonial offence may be sufficient 
just cause for one spouse to leave the other, one would have thought 
was well settled. It says so in the headnote to Buchler v. Buch- 
ler“ and is supported by the judgments in the Court of Appeal 
in that case. This view was reiterated in Edwards v. Edwards,“ 
and these decisions were in accord with previous authority. Recent 
statements by Hodson and Denning L.JJ. in Pike v. Pike,“ to the 


39 [1805] A.C 884 at 
40 Russell v. Russell ees), P. 81 (O A.) (false accusations); Beer v. Beer (1908) 
A T.L.R. 888 (drunkenness); Butland v. Butland (1918) 299 TL.R. 729 
(drunkenness and violence short of nba He G. v. G. [1980] P. 72 (extrava- 
iei Russell (Marohionsss of Tavtstao vstook) v. Russell (Marquts of Tavistock) 
80 S.J. 16 (wife's persistent friendship with other man); Glenmnester 
y. Glennister ipa P. 80 and Chilton v. Chilton [1952] P. 196 (husband's 
association with other women). 
41 See counsel's argument in Squire V. [1040] P. 51 at p. 52: * The test to 
be applied is purely objective; Whai, motive apart, is the effect of the 
rnond i conduct on the petitioner?" This is the only instance we have 
ba able to find of the use of the word "objective ° in this connection. It 
seams very apt. 
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effect that where the complaint is in the nature of cruelty, nothing 
short of cruelty would do, do not seem to fit in with this view. 
Davies J. in Dison v. Diwon** found these cases difficult, if not 
impossible, to reconcile. 

In 1949, Hodson J. in Barker v. Barker“ in the Divisional 
Court said: 


“It will not do to say that because a grave and weighty 
matter will justify one spouse in leaving the other, therefore 
something less than cruelty will do. The grave and weighty 
matter which justifies one spouse leaving the other is v 
often something different from cruelty, and something whi 
might even be regarded as more calculated to disrupt family 
life, such as the persistence in a false allegation of a criminal 
charge, which was the subject of the decision in Russell v. 
Russell itself. Many people might regard this as somethi 
worse than cruelty involving the mere infliction of a physi 
injury causing injury to health. The existence of cruelty 
depends not.on the magnitude but rather on the c ence, 
actual or apprehended, of the offence; and dealing with con- 
duct which is either cruelty or not cruelty, it is, in my view, 
not open to any court to say, ‘ This is not cruelty, but is so 
near it that it amounts to a grave and weighty matter justifying 
separation... .’” 


These views were considered in the Court of Appeal in Edwards v. 
Edwards ** and expressly disapproved. 
In Pike v. Pike,“ we find Hodson L.J. saying in the Court of 


Appeal: 


‘““ The danger in this class of case is that a person who 
is alleging constructive desertion without charging cruelty may 
be, in effect, making allegations of the character of cruelty 
which do not amount to cruelty, and, having done that, may 
come to the court and say: ‘It is quite true I have made out 
no case on cruelty, but I have made out a case of constructive 
desertion, because the conduct of the other side was so bad that 
in the result there are grave and weighty reasons why I should 
not be compelled to ive with him any longer.’ But, of course, 
the real issue is whether the married life has been brought to 
an end by one party driving the other out.... I want to make 
it as clear as I can that when the case sought to be made is in 
the nature of a case of cruelty, it is not possible to build up a 
a case of constructive desertion by what is really a case of 
unproved cruelty. That, of course, does not cover the whole 
area of constructive desertion, for grave and weighty matters 
might be alleged which are quite different in kind and quite as 
serious, if not more serious, than cruelty. One has in mind 
the well-known case of Russell v. Russell, where false charges 
were made, persisted in, and not withdrawn, or, of course, 
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one can take the simple case of constructive desertion where 

there is an order or direction by one spouse to the other to 

leave... .”’ 
It is difficult to see any distinction between the views expreased by 
Hodson L.J. in the Court of Appeal from the views he expressed 
in Barker v. Barker,” as a puisne judge sitting in a divisional court, 
though it may be that, as Edwards v. Edwards*! was not cited in 
argument in Pike v. Pike,** the learned Lord Justice had overlooked 
what the Court of Appeal had said about his previous judgment. 
Denning L.J., perhaps for the same reason, said °?: 

“If he had previously treated her with cruelty, so much sọ 
that there was a reasonable apprehension of injury to her if she 
went back, she would, of course, be justified in r to go 
back, but, if bis conduct was less than ER recognised by 
law, I do not think she was justified. . 

Davies J., in Dison v. Digon,” Soika: out that not only was 
Pike v. Pike "3 inconsistent with Edwards v. Edwards ** and Buchler 
v. Buchler," but also with a much older case of Butland v. 
Butland."* 

In Timmins Vv. Timmins,” both Hodson L.J. and Denning L.J. 
seemed to have receded somewhat from the extreme position they 
took up in Pike v. Pike.** Denning L.J. says that when he said 
that conduct “less than cruelty’? does not justify a spouse in 
leaving, he meant to say that conduct which is not grave and 
weighty, and for that reason is not cruelty, does not give good 
cause for leaving : Yeatman v. Yeatman."} 

It is interesting to note that in Timmins v. Timmins Hodson 
L.J. dissented, and logically he was quite right in doing so, as 
he adopted precisely the same line as he had done in Barker v. 
Barker and Pike v. Pike, namely, that if the conduct of the husband 
did not amount to cruelty then the wife was not justified in leaving 
him. Therefore, in Timmins v. Timmins, he held the trial judge 
was quite right in ordering the wife to return to her husband. It is 
submitted, however, that the views of Denning L.J. in Timmins v. 
Timmins, though inconsistent with his views in Pike v. Pike, are 
right in accordance with authority. 

Of course, it has always been recognised that conduct has to 
be *‘ grave and weighty,” and it may well be difficult to distinguish 
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between’ conduct which is cruelty, and conduct falling short of 
cruelty which is nevertheless ‘‘ grave and weighty,” but the court 
has made this distinction in appropriate cases." 

An attempt has been made to distinguish between conduct 
* different from ” cruelty and conduct “ less than ” cruelty.*** It is 
suggested that this is a distinction that cannot easily be made. 
Cruelty itself may be caused by the most diverse conduct, and by 
what criterion is one to distinguish conduct which is ‘“ different 
from ” cruelty, which is nevertheless ‘“‘ just cause ” for one spouse 
leaving the other, and conduct which is “‘ less than ” cruelty, which 
is not ‘** just cause,” assuming in each case that the conduct is 
grave and weighty? This supposed distinction only causes con- 
fusion, and, bearing in mind that the conduct must be “‘ grave and 
weighty ” and the well-known conservatism of judges, the fear that 
unauthorised grounds for divorce will creep in is not worth serious 
consideration. 


** Atmed at”? 

The Matrimonial Causes Act, 1950, s. 1 (c),*? which replaced the 
Matrimonial Causes Act, 1987, s. 2,"* provides that a petition for 
divorce may be presented to the court on the ground that “the 
respondent has since the celebration of the marriage treated the 
petitioner with cruelty.” Bucknill L.J." thought that the use of 
this word ‘‘ treated ’’ implied that the acts of cruelty must be 
“aimed at ” the respondent, and approved of this expression, which 
apparently was invented by Denning L.J. in Westall v. Westall ** 
and repeated in subsequent cases. Whether this is a valid doctrine 
or not, it is now plain that the word “treated” has no special 
significance, and the House of Lords *’ has now decided that what 
the petitioner has to prove in respect of cruelty is the same as before 
the Act, and that cruelty has the same meaning in Scotland as in 
England, although the Scottish Act omits the word “ treated.” 

There is a tendency by judges in explaining the meaning of 
simple words in an Act to extend or distort their meaning. Explana- 
tions which fit a particular case are less apt when laying down a 
. general rule. There was a tendency for a time to insist that 
** malignity ’? was an essential element in cruelty. In other words, 


+2, There are cases however where the conduct is either cruelty or nothing. 
Buch a case was Barker v. Barker [1949] P. 219. (Bee Lord Mer man’s 
remarks at p. 220.) 

61a Foster v. Foster [1953] 2 All E.R. 518 ıs a recent example of a case where 
cruelty had been negatived and yet a verdict of oonstructrve desertion upheld, 
but ın order to fit in with the dicta in Pike v Pike there had to be an almost 
casuistica] juggling with the expresmons ‘‘ different from ' and ‘' less then" 
cruel conduct. 
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as expressed by Finnemore J.,** the cruelty must be ‘* deliberate, 
malignant or intended.” The Court of Appeal ** (Evershed M.R., 
Tucker L.J., Hodson J. dissenting) overruled this. It is submitted 
that ‘‘ aimed at ” is ‘“ malignity ” rearing its ugly head in another 
form. 

Just as “‘ malignity ” is present in most cases of cruelty, so it 
can be said that in the great majority of cases the conduct com- 
plained of was “aimed at’’ the other spouse; but there are also 
cases of undoubted cruelty, where to say the conduct was “‘ aimed 
at’? the other spouse is a misuse of language. When the man 
committed incest and then assaulted a little girl, can it really be 
said his conduct was “aimed at” his wife? The finding, indeed, 
was that it was not. The lunatic who killed his child was found 
to have been cruel to his wife.7 Can it be said his conduct was 
“ aimed at ” his wife? The woman who kept hordes of cats, because 
she liked cats, was not “‘ aiming at’’ her husband.”* In these cases 
the spouses concerned were just being their own nasty selves, with 
disastrous consequences to their partners in matrimony. 

Consider two recent cases. A wife formed an affectionate associa- 
tion with another woman, so as to give the husband grave cause for 
anxiety that she was guilty of Lesbianism (which was not proved), 
and who persisted in her friendship in spite of her husband’s 
entreaties. Karminski J. had no difficulty in finding cruelty proved 
(Spicer v. Spicer [1954] 1 W.L.R. 1051).: 

In the other case, Eastland v. Eastland [1954] 2 W.L.R. 851, the 
husband’s shiftless and irresponsible conduct had caused the wife 
great distress. One of her main complaints was that the husband 
had persistently refused to give her money for food or other pur- 
poses, in spite of her repeated protests, had told her to get goods on 
credit and subjected her to the humiliation of being pestered for 
payment, while withholding the means of payment from her. The 
learned judge held that the husband did not desire to injure his wife, 
and that this conduct was not aimed at his wife, nor directed against 
her; nor did in any way impinge upon her, and therefore in spite of 
the wife’s sufferings the husband was not guilty of cruelty. 

One would have thought in the first case, that the wife was 
pursuing her own tastes rather than aiming at her husband. In the 
second case, while the husband no doubt had no desire to hurt his 
wife, in withholding money from her she was the direct object of his 
misconduct. 

The truth is that the ‘‘ aimed at’ doctrine is an unsuccessful 
attempt to devise a universal yardstick. To change the metaphor, 
it is in danger of becoming a strait jacket, and ignores the warnings 
of the House of Lords that attempts to define cruelty, or to restrict 
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the court in considering what acts are and what are not cruelty, are 
dangerous and doomed to failure.” 

It is conceded by Denning L.J. that drunkenness, gambling or 
crime, May readily be inferred to be “ aimed at ” the wife, because 
a person is presumed to intend the natural consequences of his 
acts. This, of course, relieves the “‘ aimed at ” rule of much of its 
sting, and makes one wonder whether it is worth while enunciating 
at all. Denning L.J. goes on™: 

““In cases of this kind, if there is no desire to injure or inflict 
misery on the other, the conduct only becomes cruel when the 
justifiable remonstrances of the innocent ee ae resent- 
ment on the part of other, which evinces i in actions or 
words actually or physically directed at the innocent party... .”’ 

What does this mean? Does it mean that, if a wife protests to her 
husband that she cannot stand his drunkenness, gambling or criminal 
life, and that it is making her ill, only if (a) he tells her, e.g., to 
go to hell, or (b) gives her a blow, he is guilty of cruelty? Or will 
mere persistence in the objected conduct be sufficient? The latter 
is, on authority, the correct view, provided the conduct is suff- 
ciently grave and weighty; and even without remonstrance, if the 
activity is serious enough. 

Denning L.J.’s insistence on this doctrine is all the more extra- 
ordinary when it is remembered that he takes the extreme view in 
the insanity cases, and holds that a lunatic who does not know 
what he is doing, and does not know that he is doing wrong, can 
still be guilty of cruelty. This was followed in Lassack v. 
Lissack," where the murder of the child was not aimed at the wife; 
but, apart from that, how can a person who has no mind “ aim at ” 
anything? If a map cannot have any intention, he cannot have 
the intention necessary to aim cruel conduct at his wife. 

If conduct is *‘ aimed at ’’ the other spouse it may be more easily 
recognised as cruelty, because, as Lord Norman said in Jamieson 
v. Jamieson": 

“I am of opinion that actual intention to hurt may have 
in a doubtful case a decisive importance.... Actual intention 
to hurt is a circumstance of peculiar importance, because 
conduct which is intended to hurt strikes with a sharper edge 
than conduct which is the consequence of mere obtuseness or 
indifference. . . .”’ 

Lord Tucker said": 

‘My Lords, judges have always carefully refrained from 
attempting a comprehensive definition of cruelty for the pur- 
poses of matrimonial suits, and experience has shown the 
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wisdom of this course. It is in my view equally undesirable— 
if not impossible—by judicial pronouncement to create certain 
categories of acts or conduct as having or lacking the nature or 
quality which render them capable or incapable in all circum- 
stances of amounting to cruelty in cases where no physical 
violence is averred. 

“ Every such act must be judged in relation to its attendant 
circumstances, and the physical or mental condition or suscep- 
tibilities of the innocent spouse, the intention of the offending 
spouse and the offender’s knowledge of the actual or probable 
effect of his conduct on the other’s health (to borrow from the 
l age of Lord Keith) are al] matters which may be decisive 

eae etermining on which bide of the line a particular act or 
course of conduct lies. 

We conclude, therefore, that eres intention to hurt may be an 
important element in cruelty cases, it is not essential to show that 
the conduct was “aimed at” the other spouse. 


“ Character?” 


We start off with another judgment of Bucknill J. in Horton v. 
Horton.” This was a husband’s petition alleging cruelty. The 
judge found that the wife had, out of jealous spite, damaged his 
masonic regalia and scratched his glasses, that she had assaulted. 
him and nagged him, and had acted with malevolence and with an 
evil, unwifely spirit, and that he had suffered in health in conse- 
quence. He held she had treated her husband with cruelty and 
granted a decree. So far there is nothing ease about the case. 
The judge, however, used these words °° : 

‘* Mere sandact which causes injury to ee is not enough. 

A man takes the woman for his wife for better or for worse. If 

he marries a woman whose character develops in such a way as 

to make it impossible for him to live happily with her, I do not 

think he establishes cruelty merely because he finds life with her 

is impossible. He must prove that she has committed wilful 

and unjustifiable acts inflicting pain and misery upon him and 

causing him injury to health. In this case, the husband’s health 

was not injured merely by the development and manifestation 

of the wife’s character acting so to speak in its own sphere. 

It was injured by her wilful and unjustifiable conduct to him, 

which was an intrusion and did violence to his own mode of 
living... .” 

The intrusion of the question of the wife’s character was both 

unnecessary and confusing. Sirice the judge found that the wife 

committed wilful and unjustifiable acts upon the husband amounting 

to cruelty, his remarks about character were at best obiter. His 

words are confusing because it is not easy to understand what is 
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meant. Obviously, her conduct was due to her character—she was 
a spiteful person—but her character is irrelevant, because it was 
her conduct that mattered. The court is not concerned, or should 
not be concerned, whether her conduct was in character or out of 
character. The court is only concerned in what her conduct was 
and whether it amounted to cruelty. In one sense the question 
of her character was important—in the opposite sense mtended by 
the judge. If a person has a spiteful character, she is more likely 
to repeat her spiteful conduct, and, therefore, all the more reason 
why the victim should be safeguarded; but, generally speaking, 
questions of character cloud the issue. 

What the judge may have meant—and no one can quarrel with 
this—was that there is certain conduct which a spouse has to put 
up with ; it is part of the ordinary wear and tear of married life. A 
spouse may be short-tempered, or fond of drinking, or gambling, or 
going to the club too much, and so on, activities which might 
cause unhappiness to the other spouse but which have to be borne ; 
but if the short temper leads to blows; or the drinking to drunken- 
ness and disgusting conduct, such as habitual fouling of the bed; 
or the gambling becomes persistent and ruinous, then that is con- 
duct for which the spouse may have a remedy; but all this is a 
question of degree, and to ask, ‘‘ Is this a development of the 
husband’s character in its own sphere?” does not conspicuously 
help the inquiry. 

The point was well made nearly a hundred years ago by Lord 
Penzance in Hall v. Hall,” when he said: 

“ With danger to the wife in view, the court does not hold 
its hand to inquire into motives and causes. The sources of 
the husband’s conduct are, for the most part, immaterial... .”? 

A striking contrast is shown by the case of Timmins v. Timmins." 
This was a case where the husband was domineering and over- 
bearing. He admitted striking his wife on one occasion. It was 
alleged that his treatment had driven her into a mental home 
(though apparently the trial judge did not find this as a fact), and 
when she came out of the home he treated her with unkindness. 
The judge did not find cruelty proved, and gave the husband an 
order for restitution of conjugal rights, though with some mis- 
givings, as he felt if she went back she would have another 
breakdown. In the Court of Appeal, the finding as to cruelty was 
not interfered with but the majority reversed the decree of 
restitution. 

Denning L.J., after expressing surprise that the judge had 
acquitted the husband of cruelty, uses these words : 

“ But the judge has expressly found that her breakdown 
was not due to any ‘ wro conduct’ on the part of the 
husband. Having regard to bis other findings, this must mean, 
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I think, that the domineering conduct of the husband was not 
done with any intent to injure or inflict misery on the wife. 
It was simply a defect of temperament manifesting itself in a 
most unpleasant way... .’’ © 
This is a sad doctrine. It does not square with Evans v. Evans," 
Forth v. Forth," or Kelly v. Kelly,** where Lord Penzance said: 
‘“ He, the husband, says he does not desire to injure her, 
and it has never been asserted that he does. But still she has 
nothing to hope for, for Mr. Kelly is acting in discharge of a 
religious duty.”? 
In Kelly v. Kelly, as in Bethune v. Bethune,*’ and Mytten v. 
Mytten,* the court has not hesitated to grant a decree where the 
cruelty consisted of tyrannical conduct arising out of the domineer- 
ing character and temperament of the husband. With all due 
respect, it seems the height of absurdity for a man to be acquitted 
of cruel conduct because he says: ‘* Well, I can’t help it; that is 
how I am made. It is part of my character and temperament : I 
am just being my nasty self.” 

If the conduct was criminal, he would get short shrift. One 
fails to see why he should get less for a matrimonial offence. It not 
only flies in the face of good sense, but it is contrary to long 
established authority. 

Of course, there is a sense, when a spouse’s character has to be 
taken for better or worse. As Lord Asquith said in King v. King **: 

‘It is true that, generally speaking, a man marries at his 
peril as to the character his wife may disclose. She may develo 
on quite unexpected lines. She may prove, contrary to 
expectation, touchy, perverse, crossgrained and tempera- 
mental. She may make wild unfounded charges against ia, 
and he may, in the circumstances, have no remedy. But it does 
not follow from this that the indefinite repetition of false 
charges, however frequent the repetition, and however wounding 
the charges, may not reach a point at which it passes into the 


realm of cruelty, affording a ground for divorce. Indeed, it has 
often been held to be s0.” 


*3 In contrast to this are the words of Lloyd-Jacob J. ın the same case:— 
‘The preservation of her sanity is, in my judgment, a grave and weighty 
matter, and for the husband to behave in an overbearing, do and 
dictatorial manner when he hes once appreciated the consequences of such 
behaviour to her state of mind would no be an exercise of his frailty, 
but a wickedly cruel matrimonial offence. husband's conduct in relation 
to the removal of his second child from the mother’s custody, and his 
rejection of his wife's offer to return to the matmmonial home for a few 
days, wlustrate such lack of consideration as to satisfy me thet a return under 
an order of the court might be fraught with the gravest peril. I could 
not be a party to such a consequence.” 
It 18 difficult to see why Lloyd-Jacob J. did not find that the husband was 
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In short, it is conduct, not character that counts in considering cases 
of cruelty and constructive desertion. 


Conclusion : 

** The modes by which one of two married make the 
life or health of the other insecure are infinitely various ” (per 
Channell B. in Kelly v. Kelly)."" 

Time and again the courts have pointed. out the danger of defin- 

‘Ing cruelty, and the same is true of constructive desertion. There 

is a temptation for courts to lay down rules which, while quite 

applicable to the case in hand, are nevertheless stated so widely as 
to be thought to refer to other cases, where the facts are different. 

Examples of this kind have been examined above, and we think 

we have shown that the creation of these formulae have led to 
confusion and uncertainty in this branch of the law. The time has 
clearly come for the highest courts to clear away these confusions. 


LionNEL RosEn.* 


*¢ (1865) IL. R.9 P. & D. 50, at p. 60. 
* LL.M., Solicitor of the eee Court; sometime Lecturer in Divorce and 
Private International Law, University College, Hull. 


THE REMEDY OF AN EJECTED LICENSEE 


Desrire the recent cases (Winter Garden Theatre Cage [1946] 1 All 
E.R. 678 at 685, Bendall v. McWherter [1952] 2 Q.B. 466 at 480) 
in which the courts have stated that they will grant an injunction to 
restrain the premature revocation of a contractual licence the learned 
editor of Salmond, Mr. R. F. V. Heuston, has pointed out at p. 280 
that ‘it is still no easier than before to understand what the law 
is . . . if the licensee has been. . . actually ejected (as in Hurst’s 
case) before the aid of equity can be invoked.” In Hurst v. 
Picture Theatres, Lid. [1915] 1 K.B. 1, a licensee, who had been 
ejected from the licensors’ premises in breach of his contractual 
licence, recovered damages for assault against the licensors. It 
is submitted that this remedy may be justified, without the need 
to resort to equity, by a principle of the common law applied 
by the House of Lords in Elder Dempster v. Paterson Zochonss 
[1924] A.C. 522, and succinctly stated by Scrutton L.J. in Hall 
v. Brooklands Auto-Ractng Club [1988] 1 K.B. 205 at 218: 
‘ Where the defendant has protection under a contract, it is not 
permissible to disregard the contract and allege a wider liability 
in tort.” 

Sir Frederick Pollock has defined a licence as ‘‘ that consent 
which, without passing any interest in the property to which it 
relates, merely prevents the acts for which consent is given from 
being wrongful” (Torts, p. 800). The terms of a contractual 
licence are that for a certain period the licensee may enter on the 
licensor’s land lawfully and not as a trespasser. Thus a contractual 
licensee is a person who has protection under a contract because 
by the contract it is agreed that conduct shall be lawful which 
would otherwise be tortious. 

At common law a bare licence, even although it be contained 
in a contract, may be revoked at’ will by the licensor: Wood vV. 
Leadbitter (1845) 18 M. & W. 888. But the revocation will be 
ineffective unless it can then be enforced either by the licensor 
bringing an action for trespass against the licensee or by the 
former forcibly ejecting the latter without making himself liable 
thereby for assault. Thus, according to one view, the right of the 
deserted wife to live on in the matrimonial home is founded on the 
ineffectiveness of a revocation which cannot be enforced. The 
husband may withdraw his permission for the wife to reside in the 
home but he cannot then bring an’ action against her because 
section 12 of the Married Women’s Property Act, 1882, forbids a 
husband to sue his wife for a tort, Goddard L.J. stating in Bram- 
well v. Bramwell [1942] 1 K.B. 870 at 874: “ I have the greatest 
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doubt whether a husband can bring an action for the recovery of 
land against his wife, alleging that she is wrongly in occupation 
of it, because, if she is wrongly in occupation of the land and he 
has a right to the possession of it, it seems to me she is a trespasser 
and therefore he is suing her for a tort.” Thus in Bendall v. 
McWhirter [1952] 2 Q.B. 466 at 485, Romer L.J. (with whose 
judgment Somervell L.J. concurred) stated that a wife ‘‘ has no 
legal or equitable interest in the home which she continues to 
occupy, and in that respect is in no better position than any other 
licensee. On the other hand, her husband, the licensor, cannot 
bring proceedings against her in ejectment, for the status of 
matrimony prevents it. He accordingly cannot effectively revoke- 
her licence, and in this respect the wife is in a more favourable 
position than that of an ordinary licensee.” 

When a licensor revokes after one hour a contractual licence 
granted for two hours, the licensee no longer has the licensor’s 
leave to be on his land, but the contract itself is still in existence 
because mere unilateral breach cannot end a contract. Viscount 
Simon in Heyman v. Darwéns [1942] A.C. 856 at 861 stated: ‘* The 
first head of claim in the writ appears to be advanced on the view 
that an agreement is automatically terminated if one party 
‘repudiates’ it. That is not so . .. repudiation by one party 
standing alone does not terminate the contract. It takes two to 
end it, by repudiation, on the -one side, -and acceptance of the 
repudiation, on the other.” Similarly in Hain Steamship Co., Ltd. 
v. Tate & Lyle, Ltd. (1986) 52 T.L.R. 617 at 622, Lord Wright 
stated : ““ One party to a contract cannot end it by his wrongful 
act against the wish of the other party.” Therefore a licence 
embodied in a contract consists of two parts: (1) the licence which 
may be revoked at any time, and (2) the contract which cannot 
be ended merely at the will of the licensor. Thus in the above 
case, the licence or permission of the licensor has been withdrawn 
and such withdrawal cannot be prevented by the common law, but 
the contract itself, under which the licensee has protection, is 
still in existence and will only end at the termination of the two- 
hour period unless the licensee accepts the repudiation and rescinds 
the contract. If, after the revocation, the licensor ejects the 
licensee before the expiration of the two hours and is sued for 
assault he will plead in defence, as did the defendant in Wood v. 
Leadbitter, that the plaintiff was on the land without leave and 
was therefore a trespasser. But it is submitted that the rule 
applied in the Elder Dempster case absolutely prevents the defen- 
dant from putting forward this plea and that therefore he has no 
defence to the action for assault. The parties have regulated their 
relationship by a contract which hag fixed their respective rights; 
the licensor has agreed that for two hours the licensee will not be 
a trespasser on his land and the latter having protection under this 
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contract, in the words of Scrutton L.J. “‘it is not permissible to 
the contract and allege a wider liability in tort.” 

The Elder Dempster case was concerned with a party who, as 
plaintiff, sought to disregard the other party’s protection under a 
contract by alleging a wider liability in tort, and Scrutton L.J., in 
his statement of the rule, also contemplated the evasion of a © 
defendant’s contractual protection by a plaintiff, but it is sub- 
mitted that the rule applies with equal force where a party is 
seeking, as a defence, to allege a wider liability in tort against a 
plamtiff who has protection under a contract. The basis of the 
rule is that when parties have agreed on their respective rights by 
contract, then the contract alone defines those rights, and this 
principle will bind a party irrespective of whether he happens to 
be a plaintiff or a defendant in a particular action. Thus in Grand 
Trunk Railway Company of Canada v. Robinson [1915] A.C. 740, 
where a railway company had protection under a contract between 
it and a passenger in respect of the tortious negligence of its 
servants, Viscount Haldane stated at p. 747 that where a contract 
affords protection from liability in tort : ** The specific contract... 
becomes in such a case the only measure of the duties between 
the parties.” 

Therefore it is submitted that in respect of the period agreed 
upon in a contractual licence, the licensor, even although he has 
revoked the licence, can neither sue the licensee for trespass nor 
allege as a defence that he was a trespasser since ‘* the specific 
contract . . . becomes in such a case the only measure of the 
duties between the parties’’ and by that contract the licensee had 
a right to be on the land. The licensee has protection under the 
contract which the licensor is not permitted to disregard. 

Wood v. Leadbitter itself is not contrary to this view since in 
the Winter Garden Case [1948] A.C. 178, at 190, Viscount Simon 
pointed out that ** the only issue to be decided in Wood v. Lead- 
bitter was whether the plaintiff, when he was forcibly removed from 
Lord Eglintoun’s land, continued to have the leave of Lord 
Eglintoun to be there; and he had not this leave because it had 
been withdrawn. On the pleadings in that case, the question was 
not open whether the effect of the contract was not to preserve 
the plaintiff from being treated as a trespasser until the races were 
over.” ' 

J. B. E. Horron.* 


* B.a.(oxon.), of the Inn of Court of Northern Ireland, Barrister-at-Law. 


STATUTES AND REPORTS OF COMMITTEES 
Law Reroru (ENFORCEMENT oF ConTnacts) Act, 1954? 


Tux Statute of Frauds is dead; long live the contract of guarantee. 
It is in this traditional form of announcement at the demise of a 
monarch that one is tempted to greet the Enforcement of Con- 
tracts Act, 1954, an enactment which marks an historic event. 

Few statutes in English law have been go consistently criticised 
for so long a period of time as the Statute of Frauds, 1677. The 
principal result of its technical, procedural requirements was to 
afford an opportunity for technical, unmeritorious defences. Both 
the Judiciary and plaintiffs’ counsel laboured hard to restrict the 
scope of its spacious wording. Its provisions were steadily repealed 
until only section 4 (with part re-enacted in the Law of Property 
Act, 1925, s. 40) and section 17 (re-enacted in the Sale of Goods 
Act, 1898, s. 4) remained. Even in this attenuated form, its well 
of contentious possibilities was seemingly inexhaustible. In the 
first edition of his classical treatise on sale of goods, Benjamin 
found it necessary to devote over 180 pages to section 17 (as 
amended in section 7 of the Statute of Frauds Amendment Act, 
1828). Later, Professor J. Williams was able to fill a monograph 
with a discussion of section 4.2 In the lives of members of the legal 
profession during the eighteenth and nineteenth centuries, the 
Statute appears to have assumed the role that is filled in this 
century by the Rent Acts. After the mid-nineteenth century, its 
irrelevance to the realities of proof and procedure in the courts 
became quite spectacular. In all these circumstances, its persistence 
paid an impressive tribute to the inadequacy of law-reform 
mechinery in England. 

Now, section 4 of the Sale of Goods Act, 1898, has been repealed. 
The evidentiary requirement for any special promise by an executor 
or administrator to answer damages out of his own estate has been 
repealed. And, the similar requirements for any agreement made 
upon consideration of marriage and for any agreement that is not 
to be performed within the space of one year from the making 
thereof have been repealed. Only the Law of Property Act, s. 40, 
and the contract of guarantee survive. 

The relatively complicated nature of real property transactions 
justifies, on the whole, the continuance of section 40.2 Between 


1 Based on the Lew Revision Committee's Sixth Interim Report (1987), Omd. 
5449; and on the Lew Reform Committee's First Report (1958), Cmd. 8909. 

4 The Statuts of Frauds, s. 4, 1982, 0.U.P. 

3 8. 40 was not within the terms of reference of either the Law Revision or the 
Law Reform Committee. 
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initial approval and final agreement, title may have to be investi- 
gated, the condition of the property surveyed and satisfactory 
financial arrangements made. Usually, too, a real property 
transaction involves substantial sums of money, sometimes the 
savings of a lifetime. There is an acceptable if occasionally rough 
justice, where real property affairs are concerned, in delaying the 
conclusion of an agreement of perfect obligation. 

Justification for retaining the special position, in this respect, 
of contracts of guarantee is more difficult to find. The majority 
of the Law Revision Committee in 1987 recommended the abolition 
of any requirement of special form. A minority recommended 
that, for the better protection of guarantors, contracts of guarantee 
should be void unless reduced to writing, signed by the guarantor. 
The reasoning of the minority was followed by the Law Reform 
Committee in 1958, who felt, however, that the evidentiary 
requirement for contracts of guarantee in the Statute of Frauds 
should remain as it stood. 

One reason for the minority recommendation in 1987 was 
expressed as follows: ‘‘ There is a real danger of inexperienced 
people being led into undertaking obligations that they do not fully 
understand, and . .'. opportunities will be given to the unscrupulous 
to assert that credit was given on the faith of a guarantee which 
in fact the alleged surety had no intention of giving ’’; and it was 
pointed out that, ‘‘ neither judges nor juries are infallible on 
questions of fact.” But these considerations and dangers surely 
affect almost every kind of oral contract, including oral contracts 
of indemnity.‘ If judges wished to protect guarantors against the 
danger described, they could do so by adopting a policy of requiring 
the strictest proof of the terms by the creditor. However, since 
now a guarantee is unenforceable unless evidenced in writing, it 
seems more likely that unscrupulous guarantors, on whose promises 
credit has been extended, will step behind the Statute if they no 
longer feel inclined to fulfil their obligations. 

The minority in 1987 suggested a further justification for their 
proposal : ‘‘ It is the ‘ small man’ we desire to protect, the father 
or father-in-law of the small tradesman who may be pressed to 
guarantee the account for goods supplied to stock the shop of his 
son or son-in-law.” This kind of case, it must be confessed, does 
possess a powerful emotional appeal. But, what protection has 
the father-figure been given that a judicial policy of the kind 
above mentioned would not give? 

(1) If the bargain is oral, the father can, as the law stands, 
safely resile from it; but the violation of a serious undertaking 
is clearly not intended by the legislature. 


4 The incongruity ın the difforont treatment of contracts of guarentee and 
indemnity was noted by the Law Revision Committee in their Report at p. U1, 
but brushed aside by the Law Reform Committee in 1958. 
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(2) “ A guarantee,” said the minority report, ‘‘is ... a special 
class of contract; it is generally one-sided and disinterested as far 
as the surety is concerned.” One may pause at this point to 
comment that the disinterested father who is backing his son’s 
future with his own money is, with respect, an interesting con- 
tradiction in ideas. But, the report continues: “‘. . . and the 
necessity of writing would at least give the proposed surety an 
opportunity of pausing and considering, not only the nature of the 
obligation he is undertaking, but also its terms.” As to the nature 
of the obligation, is it suggested that the father should pause 
and consider and refrain from keeping his son out of the county 
or bankruptcy court? In any case, the nature of the obligation 
is surely plain to any person asked to be a guarantor, in the absence 
of misrepresentation. As to the terms, here we reach what is the 
heart of the matter. 

The Act, it should be remarked, provides creditors with the 
strongest motive to ensure that contracts of guarantee are in 
writing. Suppose the father does not like the written terms his 
son’s creditors set before him to sign. The alternative, in the face 
of unyielding creditors, is to do what the majority of tradesmen 
would already have done in any cage today, namely, apply to the 
bank for an overdraft. The father, we assume, is asked to 
guarantee his son’s overdraft. In this event, as the minority 
pointed out, a written contract will again be set before the father 
for his signature. It will be in the standard form of contract of 
_ guarantee that is used by banks. Its main object, as a leading 
authority on banking law has described it, is “to keep a free 
hand for the bank, and a tight one on the guarantor.” * Or, in the 
more explicit words of another learned writer on banking law, 
“a banker, when taking a guarantee, proceeds to strip a guarantor 
of virtually all those rights which the law would otherwise confer 
upon him—at any rate where they conflict with the banker’s 
interests.’’* It is a striking example of the contractual autocracy 
that may result where one party occupies a position of over- 
whelming, bargaining superiority. For the guarantor, the writing 
contains, it is respectfully suggested, a greater legal danger than 
the possibility that a creditor might perjure himself. 

At least, where a contract of guarantee is oral, the guarantor 
enjoys the advantage of the substantial common law protection 
developed by the courts in the light of the Good Samaritan nature 
of the guarantor’s act and his common lack of bargaining power. 
The mere requirement of evidence in writing is the flimsiest of 
shields, which can hardly be said, with conviction, to be better 


5 Bee Paget, Law of Banking, 5th ed., p. 417; also, Chorley, Law of Banksng, 
248 


8rd ed., p. : 

¢ Dr. J. we Holden in his book, Securities for Bankers’ Adoanots, which con- 
tains a most able and lucid discussion of the relationship between a tor's 
common law rights and the relevant claures in the banks’ contract of guarantee 
(at pp. 178-208). 
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than nothing at all. The strong concern that has often been 
expressed for the defenceless condition of guarantors has, up to 
the present, stopped short of recommending, in any form, the one 
effectivo protection the law could devise, namely, legislative control 
of the terms of contracts of guarantee. 

C. GRUNFELD. 


REPORT OF THE DEPARTMENTAL COMMITTEE ON New TRIALS IN 
CROONAL Cases (Cmd. 9150: May 1984) 


In view of the persistent pressure from influential quarters in 
favour of giving the Court of Criminal Appeal power to order a 
new trial, it was almost inevitable that sooner or later some 
Government would set up a Committee to inquire into this proposal. 
In view of the passions that are aroused by the notion of a second 
trial, it was hardly likely that any such Committee could have 
reached a unanimous conclusion. Yet it might have been expected 
that the balance of opinion would come to rest in favour of the 
proposal, and because this is not what has happened it is sub- 
mitted that the result of the Committee’s deliberations are some- 
thing of a disappointment. 

The Committee was appointed in December, 1952, under the 
chairmanship of the Right Honourablé Lord Tucker, and held ten 
meetings. Oral and written evidence was received from a wide 
variety of sources in this country, and much information was 
collected from overseas. The Report, which runs to thirty-seven 
pages, includes most elaborate tabular analyses of the evidence 
received from the Dominions ‘(with one or two exceptions), and 
the experience of the Allied High Commission Courts in the British 
Zone of Germany has also been taken into account. It, appears 
from this evidence from other countries that there is a remarkable 
unanimity of legal opinion in favour of the power to order a new 
trial, which is in fact regarded as an essential part of the judicial 
machinery, designed to secure that the guilty shall not escape by 
reason of some defect in the machine. 

The Report contains a most interesting and valuable sketch of 
the historical background to this proposal, from which it appears 
that this is no new idea: a power to order new trials in criminal 
cases was under discussion over a century ago, and had been the 
subject of no less than twenty-five Bills prior to the passing of the 
Criminal Appeal Act of 1907. Efforts were made to include in the 
1907 measure a clause empowering the proposed Court of Criminal 
Appeal to order a new trial, but this proposal was met with assur- 
ances that ample powers were already being conferred by the Bill 
to enable the Court of Criminal Appeal to see that justice was done. 
The Report explains that ‘‘ it may well have been thought by some, 
at the time the Act was passed, that the powers given to the Court 
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of Criminal Appeal by . . . the Criminal Appeal Act . . . would 
enable the Court, in suitable cases, virtually to retry the case” 
(p. 6). 

Once the court was established, however, it became clear that 
it would never substitute its own decision for the verdict of the 
jury, and that the proviso to section 4 (1), which enabled it to 
dismiss an appeal if no substantial miscarriage of justice has 
actually occurred, was not to be used to procure a retrial in the 
Appeal Court, The proviso was only used to enable the court to 
overlook trivial irregularities. The Report goes on to say that 
“this being the way the Criminal Appeal Act,. 1907, has worked 
in practice, it was soon found that there were a number of cases 
in which there had been some irregularity or misdirection at the 
trial which could not be dismissed as trivial, and it being impossible 
to apply the proviso, the Court of Criminal Appeal had no alter- 
native but to quash the conviction and enter a verdict of acquittal, 
although they might feel little doubt of the appellant’s guilt and 
although in some cases it could be truly said that the appellant 
had never really been properly tried.” 

It is hardly surprising therefore that judges who have had 
experience of the work of the Court of Criminal Appeal have 
repeatedly drawn attention to the situation and have expressed 
regret that they had no power to order a new trial. Lord Goddard 
raised the question during the debates on the Criminal Justice Bill 
in 1948, and a clause was introduced into the Bill in the House of 
Lords, but later had‘to be dropped. A further debate took place 
in the House of Lords on May 8, 1952, on a motion by the Lord 
Chief Justice. 

Now we have the benefit of this thorough investigation by a 
Departmental Committee, which had the advantage of hearing the 
views of a great number of distinguished and able persons, including 
a number of judges. It seems that a small majority of the Queen’s 
Bench judges are in favour of the Court of Criminal Appeal having 
power to order a new trial. The Law Society were opposed to it, 
and the late Viscount Simon and the Bar Council thought that the 
power ought to be restricted to cases where there was fresh evi- 
dence, and believed that the risk of prejudice to the accused at 
any second trial was fatal to any wider power. The Committee 
point out that, apart from the evidence obtained from overseas, 
there is little that can be added to the arguments which have been 
canvassed on both sides of this question for many years. Of these 
arguments the Report contains a most able summary. 

The Committee are all agreed that a limited power of granting 
a new trial in cases where there is fresh evidence would be desir- 
able, and for this small mercy we must be duly grateful, although 
it should be noted that the need for such procedure in cases of 
fresh evidence is not one which arises very frequently, and the 
Report points out that even were retrials possible in such cases, 
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not all instances of the discovery of fresh evidence could be 
disposed of in this way. (See, for example, the special inquiries 
ordered in the cases of Rowland (1947) and Devlin and Burns 
(1952).) Further than this limited advance the majority of the 
Committee were not willing to go—and among their number were 
the Director of Public Prosecutions and the Head of the Criminal 
Division of the Home Office. They took their stand on what one 
may perhaps be forgiven for describing as pride and prejudice— 
pride in the principles of finality and speedy justice which are so 
dear to English lawyers, and fear of prejudice to the prisoner at 
the second trial. To the argument that there is already a 
departure from these ideals in cases where a jury has disagreed 
and there has to be a new trial, they reply by saying that it would 
be unwise to widen the exceptions, and there is some force in this 
view. 

Three judges form the minority group on the Committee who 
are of the opinion that a power to order a new trial should be 
granted to the Court of Criminal Appeal. They are Lord Tucker, 
Sir Travers Humphreys and Judge Bass. In an able point-by- 
point reply to the objections, they deal very forthrightly with the 
points of principle and prejudice. They point out that ‘“* the 
administration of justice is not a game and it would occasionally 
be in the public interest that an accused person should have to 
undergo two trials before a verdict is properly reached, rather 
than that a guilty man, whose guilt or innocence has never been 
properly ascertained, should go free.” They admit that in 
countries where the power to order a new trial exists, it has been 
very frequently exercised, but they do not consider that the high 
proportion of new trials which are ordered in successful appeals in 
other countries would be likely to be reproduced here if the, power 
were given to the Court of Criminal Appeal. They are impressed 
with the fact that ‘‘in most parts of the Commonwealth the power 
to order a new trial in suitable cases is regarded by the Judges and 
legal opinion as essential to the administration of justice and does 
not appear to have aroused any public criticism.” 

‘It is at this point that the reader is forced to choose. He may 
favour change, or on the other hand he may prefer the status quo, 
fearing the consequences of the proposed innovation. The writer 
has not disguised his preference. It is possibly not without 
significance that the representatives of the legal profession who 
gave evidence and the practising members of the Committee 
preferred little or no change, whereas the judges on the Committee 
favoured the proposed innovation. In this context, at least, it 
might be better to have a judge-made law rather than one made 
by the legal profession. 

J. E. Harn Wiiiiame. 


NOTES OF CASES 


MURDER— PROVOCATION AND DRUNKENNESS 


The Problem of the Objective Test 


Ir is not often that the Court of Criminal Appeal reserves judgment 
on a case, and when it decides to do so because ‘‘ textbook writers 
think that the law on the question . . . is in a state of doubt ”, the 
case clearly deserves careful attention. When one adds that the 
case exemplifies a dilemma with which the criminal law is frequently 
faced and which goes to the root of the current debates on the 
subject, particularly in academic circles, the importance of the 
judgment will be realised. 

The issue in R. v. McCarthy [1954] 2 W.L.R. 1044, was 
whether, in considering the question of provocation in relation to 
murder, the fact that a man was the worse for drink, and conse- 
quently more excitable and liable to lose control if provoked, 
could be taken into account. The facts were that the accused, 
having had a considerable amount to drink, got off a bus with the 
deceased, a man called Rees, and walked some little way with him.’ 
The appellant then said that, after they had gone up a side road, 
Rees committed an indecent assault upon him and invited him to 
‘ commit an unnatural offence. This so provoked him that he 
“ went raging ’’, and hit Rees, whose body was found lying in the 
roadway, with severe injuries to the face and head consistent with 
having been battered repeatedly on the rough surface of the road. 

The trial judge directed the jury that the assault and invitation, 
if in fact they occurred, could amount to provocation in the eyes 
of the law, but that the test to be applied by them in determining 
whether the crime of murder should be reduced to manslaughter 
was whether a reasonable man in consequence of the provocation 
received could be driven through transport of passion and loss of 
self-control to the degree and method and continuance of violence 
which produced the death. The appellant was convicted of 
murder, and appealed against conviction. The appeal was heard 
before the Lord Chief Justice and Hallett and Pearson JJ. 

The appellant’s counsel put up a strong argument in favour of 
the view that the reasonable man test ought not to be applied 
where the accused person was under the influence of drink. This 
argument was backed by reference to Mr. Turner’s edition of 
Kenny (pp. 58 and 185) and by citation of a number of cases which 
appear to favour this view.’ 


Mee ee a eee he) enor 
Russell on Crime, p. 504; R v. Pearson (1885) 2 Lewin 144, R. v. Monkhouse 
(1849) 4 Cox O.C. BB; R. v Mason (1918) 8 Or. App.B. 191, 185; R. v. Hopper 
[1915] 2 K.B. 481, 486. 
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The Court of Criminal Appeal dechned to accept this argument, 
and held that there was ample authority for saying that the test 
to be applied was the effect of the provocation on a reasonable 
man. This was laid down in 1914 in Lesbtni,? and had been 
affirmed by the House of Lords in Beard’s case,’ and the cases of 
Holmes* and Mancini." Moreover it could be supported by 
reference to earlier cases. Lord Goddard said the court could see 
no difference between a person who by temperament is unusually 
excitable or pugnacious and one who is temporarily made excitable 
or pugnacious by’ self-induced intoxication. ‘“‘It may be that an 
excitable pugnacious or intoxicated person may be more easily 
provoked than a man of quiet or phlegmatic disposition, but the 
former cannot rely upon his excitable state of mind if the violence 
used is beyond that which a reasonable, or as we may perhaps say, 
an average person would use to repel an act which can in law be 
regarded as provocation.”’ 

The court pointed out, with the facts of the particular case in 
mind, that there might be nothing excessive in a simple blow “‘* for 
the provocation might well merit a blow with the fist.” However, 
a continued succession of blows or beating the other’s head on the 
ground ‘‘ would be quite another thing’’. “It is in our opinion 
now settled that apart from a man being in such a complete and 
absolute state of intoxication as to make him incapable of forming 
the intent charged, drunkenness which may lead a man to attack 
another in a manner which no reasonable sober man would do 
cannot be pleaded as an excuse reducing the crime to manslaughter 
if death results ’’ (p. 1049). 

. It remains to consider whether this is a sound and sensible 
decision. It will be recalled that the reasonable man test which 
applies in the law of provocation was carefully examined by the 
recent Royal Commission on Capita] Punishment (Cmd. 8982: 
September, 1958). Their conclusion was that there should be no 
change in this particular respect. Although there were cases where 
the test might appear severe, juries could be relied upon to ignore 
it in suitable cases and bring in a verdict of manslaughter (p. 58, 
8 145). Clearly this rule contradicts the notion of a subjective test 
for criminal liability; nevertheless it seems unlikely that anything 
can now be done to alter it, nor is it clear that any alteration is 
necessary. Viewed from the point of view of the theory of 
criminal liability, it' cannot be regarded as satisfactory that a man 
who is intoxicated shall be measured by the standards of a sober 
person. Viewed from the point of view of the practical adminis 
tration of the criminal law, it is impossible to conceive that the law 


2 [1914] 3 K.B. 1116 3 [1920] A.C. 479. 

4 (19481 AO 1. | 

5 [1942] A.O. 1. 

& R v Carrol (1885) 7 C & P. 145; R. v. Thomas (1887) 7 C. & P. 817, at 
819; R. v Stopford (1870) 11 Cox C.C. 648. 
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could be otherwise. The survival of this objective test is explicable 
only on the grounds of policy, and judged by this criterion the 
decision is surely sound and sensible. 

The Court of Criminal Appeal can take comfort from the fact 
that American courts have reached the same conclusion in relation 
to this problem. It has been said in the American courts that the 
reasonable man, in this context, “‘ can only mean a sober man ’’,’ 
and that it would be out of the question for the courts to embark 
on a subjective inquiry. ‘In most matters what is usual and 
ordinary In any given society is the law of that society. All, 
therefore, must come up to the standard of the usual and ordinary, 
or take the consequences.” * For the law to approve and adopt this 
attitude does not absolve it from its responsibility towards persons 
like McCarthy, but it is better for them to be dealt with by the 
prerogative of mercy rather than to’ alter the rule which requires 
the weaker members of society to strive to attain the standards of 
behaviour of the more average individuals. If the proposals of 
the Royal Commission relating to jury discretion were to be 
implemented, a case like this would be one in which the jury might 
well decide there were extenuating circumstances. It surprised no 
one that McCarthy was reprieved; his crime was clearly one of 
murder under extenuating circumstances. To say this is not quite 
the same as to hold that the law of provocation should be weakened 
by abandoning the objective standard.” 

J. E. Hart Wioiuums 


THe RELATION BETWEEN THE PROVOCATION AND THE RESENTMENT 


THe object of this further note is not to criticise the decision in 
the McCarthy case, but to suggest that certain dicta of the Lord 
Chief Justice should be treated with reserve if the doctrine of 
provocation is not to be circumscribed within undesirably narrow 


T Bus v. United States (1980) 107 F. (Sd.) 297 (App.D.O.) cited in Michasl 
and Wechsler (1940) 918. 

€ Keonan v. Commonwealth (1862) 44 Pa.St. 55, cated in Harno, Oases and 
other Materials on Criminal Law and Procedure rea 88. 

* Bince this note was written, the House of Lords has the op eS 
consider this question, and their decimon in Bedder v. D. P. E [1054] 1 
W.L.R. 1119 is wholly in a ent with the view’taken by the Court of 
Criminal appes, as in relation to MoCarthy and again in relation 
to Bedder. 6 Howser has once more added the weight of its authority to the 
view that the test is an objective one, and although there is really. nothing new 
in the of Lord Simonds, ıt 1s interesting for ita express ition, at 
page of the rt, that the of the test ‘1s to invite the jury to 
consider the act of by aoad by ricana tou Gun anle cr lee ot 
conduct.’’ It is with this object that the ‘‘ reasonable" or the ‘‘ average ™ or 
the “‘ normal ’’ man is in , says Lord Simonds, and he makes it clear 
that if the reasonable man were deprived m whole or in part of his reason or 
the normal man were endowed with abnormal characteristics, for the purpose of 
measuring the acoused's conduct in accordance with the rule, which was the 
ecpecenn made by the appellant’s counsel, the test would cease to have any 
value. 
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limits. Lord Goddard said: ** The only question for the jury was 
whether the violence used by the appellant as a result of the 
provocation could possibly be excusable, as it is undoubted law 
that the violence used must have some reasonable relation to the 
provocation. While this provocation would no doubt have excused 
(when we say ‘‘ excused ” we mean enough to reduce the killing 
to manslaughter) a blow, perhaps more than one, it could not 
have justified the infliction of such injuries as to cause three or 
four fractures of the skull and the beating of the man’s head on 
a stony road.” And later in his Judgment: “‘If a man who is 
provoked retaliates with a blow from his fist on another grown 
man a jury may well consider and probably would that there was 
nothing excessive in the retaliation even though the blow might 
cause the man to fall and fracture his skull, for the provocation 
might well merit a blow with the fist. It would be quite another 
thing, however, if the person provoked not only struck the man 
but continued to rain blows upon him or to beat his head on the 
ground as happened in the present case.” 

These remarks seem to suggest that there must, as a matter 
of law, be a reasonable relationship between the acts constituting 
the provocation and those causing the death. As there is now 
a fair amount of authority in support of this (e.g., R. v. Gauthier 
(1948) 29 Cr.App.R. 118, R. v. Duffy [1949] 1 All-E.R. 982, and 
Att.-Gen. for Ceylon v. Don John Perera [1958] A.C. 200) it may 
be well to examine the basis on which it rests before it becomes 
fully established by mere repetition. 

The source of this suggestion appears to be some remarks of 
Lord Simon L.C. in Mancini v. D. P. P. [1942] A.C. 1: “ The 
test to be applied is that of the effect of the provocation on a 
reasonable man.... In applying the test, it is of particular import- 
ance (a) to consider whether a sufficient interval has elapsed since 
the provocation to allow a reasonable man time to cool, and (b) to 
take into account the instrument with which the homicide was 
effected, for to retort, in the heat of passion induced by provoca- 
tion by a simple blow, is a very different thing from making use 
of a deadly instrument like a concealed dagger.” 

It is submitted that Lord Simon was not laying these down 
as requirements of law, but as points to be considered by the 
jury in deciding whether the accused really had been provoked. 
He is not laying them down as tests of manslaughter, but as 
points to be borne in mind in applying the test. The judgment of 
the same learned lord in Holmes v. D. P. P. [1946] A.C. 588 seems 
to point the same way, for he there lays down the requisites for 
the doctrine as follows: “‘ If... the case is one in which the view 
might fairly be taken (a) that a reasonable person in consequence 
of the provocation received, might be so rendered subject to passion 
or loss of control as to be led to use the violence with fatal results, 
and (b) that the accused was in fact acting under the stress of 
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such provocation, then it is for the jury to determine whether 
on its view of the facts manslaughter or murder is the appropriate 
verdict.” No further requirements of law are mentioned. 

Moreover, there is old authority which is clearly inconsistent 
with this alleged requirement of reasonable relationship between 
the provocation and the acts causing death. The standard example 
of provocation is the case of the person who finds his or her spouse 
committing adultery. Nobody has ever suggested that the defence 
depends on how the spouse is killed. Again, in the well-known 
case of R. v. Hayward (1888) 6 C. & P. 157, Tindal C.J. allowed 
the question of manslaughter to go to the jury although the accused 
had stabbed the deceased with a butcher’s knife when the only 
provocation was a quarrel in which the accused had been kicked 
by the deceased. 

The second passage cited above from the judgment of Lord 
Goddard is particularly open to objection jn that it is almost 
tantamount to ruling that as a matter of law a blow with the 
fist can never be provocation. It is true that Lord Goddard says 
that such a blow would be provocation if the accused merely 
retahated with a similar blow and the deceased fell and fractured 
his skull. But, with the greatest respect, this is an extraordinary 
proposition, for the accused in such a case would not be guilty of 
murder even in the absence of any provocation. In other words, 
if this dictum is correct no act can ever be provocation unless it is 
itself potentially lethal (or very nearly so}—a revolutionary 
proposition. 

It is especially surprising that Lord Goddard should take so 
stringent a view of the law of provocation on this question in view 
of his recent categorical pronouncement (in Att.-Gen. for Ceylon 
v. Don John Perera [1958] A.C. 200, at 206) that “‘ The defence 
of provocation may arise where a person does intend to kill * 
or inflict grievous bodily harm but his intention to do so arises 
'from sudden passion involving loss of self-control by reason 
of provocation.” If the:law is prepared to allow the doctrine ta 
operate where the accused does intend to kill why should it be 
so particular as to the methods he chooses in carrying out his 
intention? Moreover, once granted that the provocation might be 
sufficient to reduce the killing to manslaughter, the question 
whether there is a reasonable relationship between the provocation 
and the accused’s act seems to have been already answered. The 
law has said, ew hypothesi, that the act of killing is reasonably 
related to the provocation. Can it matter how the killing is done? 


P. S. ATIYAg. 


* My italics. On the apparent conflict between this dictum end Lord Simon's 
opinion m Holmes v. D. P. P. [1046] A.C. 588, see 69 
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REASONING, Ratio DECIDENDI AnD Denning L.J. 


“ Ir may be that the principle of Cackett v. Cackett is that a 
ratio decidendi may be rejected by a court otherwise bound by it, 
if the reasoning on which it was based has been declared to be faulty 
by a court superior to that pronouncing the ratio decidendi.’? This 
comment was made some years ago?’ and is recalled because the 
principle stated in it is the basis of the judgment of Denning L.J. 
in Bonsor v. Musicians’ Union [1954] 2 W.L.R. 687. 

In Cackett v. Cackett [1950] P. 258, Hodson J. refused to follow 
a ratio dectdendi of the Court of Appeal in Cowen v. Cowen [1948] 
P. 86, because the reasoning in Cowen v. Cowen had been shown 
to be faulty by the House of Lords in Baater v. Baater [1948] A.C. 
274. He said: “The whole foundation of the conclusion arrived 
at by the Court of Appeal in Cowen’s case having been destroyed, 
In my judgment, the conclusion also is destroyed.” This doctrine 
was opposed to the view generally entertained that the authority 
of a ratio decidendi was not affected by a demonstration that the 
reasoning on which it was based was unsound: this view can be 
summarised in Goodhart’s epigram “‘ a bad reason may often make 
good law.” The doctrine planted by Hodson J. appeared likely 
to wither away, but Denning L.J. has now “‘ watered ” it, and it 
remains to be seen what further nourishment it will receive. 

Before discussing the judgment of Denning L.J. two logical 
points must be made. The first is a terminological one. I use 
ratio dectdendi to mean the rule of law which forms the basis of 
a judge’s decision (t.¢e., ultimate order) and which is to be found 
in the opinion he has expressed. This is the sense in which it is 
used by English judges from Lord Campbell onwards. In Ait.-Gen. 
v. Dean and Canons of Windsor (1860) 8 H.L.C. at 891, he describes 
a ratio decidends as the rule “‘ propounded and acted upon in giving 
judgment.” Much confusion has resulted from the existence of 
another usage among legal writers. This usage is illustrated by 
Salmond’s definition: —‘‘ the underlying principle which . . . forms 
its authoritative element is ... the ratio decidendi. . ..”? 

The second point has recently been the subject of correspondence 
in The Times, beginning with Professor Ayer’s letter of May 7, 
1954. As he said: “ A hypothesis is falsified if it has false conse- 
quences : but to assume the converse is to commit a fallacy. It is 
by no means necessary that if a hypothesis is false its consequences 
are.” While this is true it is also true that if the ground for 
accepting a proposition as true is that it follows from a “ hypo- 
thesis,” then if the ‘* hypothesis ’’ be falsified some other reason 
must be found for accepting the proposition as true. There is 
no fallacy in a doctrine which deprives a ratio decidendi of binding 
authority when the reasons upon which it was based are shown to 
be unsound. 


19 Western Australa LR at p. 817. 
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In Bonsor v. Musicians’ Union the plaintiff sought to obtain 
damages from a trade union whose secretary had without proper 
authority excluded him from membership of, the union. Sir 
Raymond Evershed M.R. and Jenkins L.J. in the Court of Appeal 
held they were bound by decision of an earlier Court of Appeal in 
Kelly v. National Society of Operative Printers and Assistants (1915) 
84 L.J.K.B. 2286, which in their view could not be distinguished, 
and to which none of the reservations laid down in Young v. Bristol 
Aeroplane Co. applied. The relevant ratio decidendi of Kelly’s case 
was that a member of a trade union could not obtain damages for 
a wrongful act done to him by officials of the union in his capacity 
as member of the union. In Kelly’s case there had been a wrongful 
resolution of a branch committee, but the fact that in Bonsor’s 
case there was wrongful action by a secretary did not constitute 
a significant distinction. There were decisions of the House of 
Lords that a member of a trade union could obtain a declaration 
and an injunction against the trade union, but despite the puzzle- 
ment about this expressed by Scrutton L.J. in Ew p. Malone [1921] 
2 K.B. at 709, this did not mean that Kelly’s ‘case could not 
“ stand with ” principles accepted in the House of Lords. Indeed 
in Kelly’s case itself the Court of Appeal had granted a declaration 
and an injunction though it refused to grant damages. Moreover, 
there was no conflict between Kelly’s case and the decision of the 
Court of Appeal in National Union of General and Municipal Workers 
v. Gillian [1946] K.B. 81, a case which had been overlooked by 
counsel: that was an action brought by a trade union against a 
non-member. It was true that the reasoning in Kelly’s case and 
the merits of its ratio decidendi had been judicially. doubted, but 
the ratio decidendi remained binding: reasoning and merit were not 
relevant to authority. This is brought out by Lord Sterndale’s 
comment on Kelly’s case: “ I do not think it necessary to go into 
the reasons which the court gave for its decision. That is the law 
until the House of Lords alters it.” (Ha p. Malone at 702). 

The thesis underlying the judgment of Denning L.J. is that, 
apart from Kelly’s case, the principles of law contained in the 
authorities which he reviewed supported the plaintiff’s claim for 
damages. Nor was the court bound by Kelly’s case. In coming 
to this latter conclusion he does put forward a suggestion of 
relying on one of the reservations in Young v. Bristol Aeroplane 
Co., viz., the exception that an earlier decision given per incuriam 
is not binding. The court in Kelly’s case did not have the benefit 
of a full argument from counsel on the question whether damages 
could be obtained. Such a reason for not following a precedent 
is, however, a very wide extension of the reservation in Young’s 
case and of the doctrine that precedents sub silentio are not binding, 
and it is not really regarded by Denning L.J. as adequate in itself. 
After propounding it he continues: “‘ Furthermore, the court pro- 
ceeded on four assumptions which later cases had shown to be 
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.? Then after his demonstration of this proposition he con- 
cludes, ‘“ Kelly’s case is based on four assumptions which were 
made without full argument, and which subsequent decisions of this 
court and of the House of Lords have shown to be fallacious.” 
It may well be that Denning L.J. considers that both absence of 
full argument and demonstration of faulty reasoning must co-exist 
if a ratto decidendi is not to be regarded as binding. At any rate, 
the ratio decidendi of his Judgment includes both factors. 

Nevertheless, it is to be hoped, assuming that the doctrine 
of stare decisis remains, that the general principle adopted by 
Hodson J. in Cackett v. Cackett will be accepted, and indeed will 
be extended, in the manner hinted at by Denning L.J., to cover 
cases where the demonstration of the faulty reasoning leading to 
a ratio decidendi is made by a court whose jurisdiction is co-ordinate 
with that of the court which pronounced the ratio decidendi. Such 
a doctrine is a reasonable extension of the reservation in Young’s 
case that a court is not bound by a precedent given per incuriam. 
The Court of Appeal in the instant case, I, is not bound by a 
decision of the Court of Appeal in a precedent case, P, where P 
was given per incuriam. Should it be bound by a subsequent 
decision, S, based on the authority of P, even if a judgment, C, 
later than S, has shown the error in P? To answer “* yes”’ appears 
to attach too much weight to communis error, and to make the 
authority of a case depend on the date of the detection of an error. 

J. L. Montrose. 


THe LIABLITY oF REQUISITIONING AUTHORITIES FOR 
DEFECTIVE PREMISES 


Tue recent decision of the Court of Appeal in Greene v. Chelsea 
Borough Council [1954] 8 W.L.R. 12, raises a number of interesting 
problems in the law relating to liability for defective premises. The 
law before this case may, for the purposes of this note, be sum- 
marised as follows: (1) An owner out of occupation may become 
liable to persons outside the premises in nuisance, and, subject to the 
principle of Cavalier v. Pope [1906] A.C. 428, to any person for 
negligence. (2) An occupier, whether he is owner or not, may 
become liable to persons outside the premises in nuisance and under 
the rule in Rylands v. Fletcher (1868) L.R. 8 H.L. 880, and to any 
person for negligence; special rules apply where a person is injured 
on the premises by reason of a defect in them, the occupier’s duty 
varying in stringency with the character of the entrant. The two 
main questions which arise from Greene’s case are (a) the extent of 
the exemption from liability for negligence created by Cavalier v. 
Pope; and (b) the meaning of “‘ occupier ”? within the second pro- 
position set out above. 

The facts of the case must be stated in some detail. The defen- 
dant council, acting under regulation 51 of the Defence (General) 
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Regulations, 1989, requisitioned a house to provide accommodation 
for the homeless. In March, 1949, the council wrote to the plaintiff’s 
husband, Greene, offering him accommodation in the house. An 
assessment form was filled up, stating that the accommodation was 
required for Greene, his wife and their three children. An agree- 
ment was drawn up in April, 1949, between the council (who were 
stated to have the ‘‘ control and management ” of the house) and 
Greene (who was described as the ‘‘occupier’’), by which the 
council gave its ‘‘ licence and authority for the occupier to occupy ”’ 
part of the house. Greene undertook to allow the council to enter 
and examine the premises ‘‘ at all reasonable times of the day ” and 
to allow it to effect any repairs which it might consider necessary. 
In May, 1951, the plaintiff reported that there was a crack in the 
kitchen ceiling. Two of the council’s workmen came to inspect the 
ceiling, and after inspection said that it was “ all right.” Nothing 
further was done until, in December, 1952, the ceiling fell on the 
plaintiff ‘‘ without any warning ” (at p. 16). The plaintiff claimed 
damages for negligence. The Court of Appeal held that her claim 
succeeded. 

The defendants relied mainly on Cavalier v. Pope. Singleton 
L.J. distinguished that case on the ground that there was no rela- 
tionship of landlord and tenant between the council and the occupier 
since (i) the council, as requisitioning authority, had no power to 
grant a tenancy of requisitioned premises: Southgate Borough 
Council v. Watson [1944] K.B. 541; and (ii) there was no intention 
to create a tenancy. As there was no tenancy, the defendants were 
“under a duty to act reasonably in regard to all those for whom 
accommodation is found ” (at p. 18). Since the plaintiff was men- 
tioned’ in the assessment form she was one of the persons to whom 
the duty was owed, even though the occupation agreement was 
made with the husband alone. It appears that Singleton L.J. held 
the defendants liable on the ordinary principles of negligence. His 
narrow interpretation of Cavalier v. Pope will be universally wel- 
comed. While the doctrine of that case may be justifiable where a 
prospective tenant or purchaser has an opportunity to survey the 
premises, it tends to work hardship where there is no such oppor- 
tunity (cf. Cruse v. Mount [1988] Ch. 278). Such hardship would 
clearly have arisen had the doctrine been extended to this case. 

The judgments of Denning and Morris L.JJ. are based on a 
different ground. Since there was no tenancy, the Greenes were 
licensees and the council a licensor. Hence the council was Hable 
as it was in breach of the duty owed by an occupier to licensees. 
Apart from this agreement as to the general approach, the two 
judgments differ in many important respects: (i) Denning L.J. said 
that the duty was ‘‘to take reasonable care to prevent damage 
through want of repair ” (at p. 21); Morris L.J. said that the duty 
was ‘fto warn their licensees of that danger ’’ of which the council 
knew through their agents (at p. 28). With respect, Morris L.J.’s 
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is the more orthodox formulation of an occupier’s duty to a licensee. 
(ii) Denning L.J. said that the duty was owed ‘‘to every person 
lawfully on the premises ” (at p. 21); Morris L.J. said that it was 
owed by the council to ‘‘ their licensees ?’—a formulation which 
seems to exclude licensees of the licensees. (iii) Both the learned 
Lords Justices felt some difficulty about the fact that the plaintiff 
knew that there was a crack in the ceiling, but each met the diff- 
culty in a different way. Denning L.J. said that notice of the defect 
was “‘only a bar in so far as the party is free to act upon it” (at 
p. 22) and distinguished London Graving Dock Co. v. Horton 
[1951] A.C. 787 (which in his view applied to licensees) on the 
ground that the plaintiff’s freedom to act in that case was curtailed 
by a contract with his employers, which, so far as the defendants 
were concerned, was res tnter alios acta. Morris L.J. said that 
notice did not defeat the plaintiff’s claim, since ‘‘ It was not for her 
to determine whether that- state of affairs constituted a danger or 
not ”’ (at p. 28). In other words, notice of a defect is not notice of 
the danger to an ordinary person when only an expert would appre- 
ciate that the defect was dangerous. The interesting inference may 
be drawn that, where a person has notice of a defect which would 
convey notice of the danger to a reasonable man, he has no right of 
action against the occupier. The principle in Hawkins v. Coulsdon 
& Purley U.D.C. [1954] 1 Q.B. 819 may work against, as well as in 
favour of, the licensee. 

‘Interesting as all this diversity of opinion is, it is submitted with 
the greatest respect that the principles which govern the liability of 
an occupier to entrants had no application in this case, since the 
defendants were not the occupiers of the defective part ‘of the 
premises. A person who gives a licence to enter of course remains 
in occupation, but one who gives a licence to occupy himself ceases 
to be the occupier (except in cases of joint occupation) when the 
licensee enters into occupation. In our case the licence was a licence 
to occupy. The occupation agreement throughout referred to the 
plaintiff’s husband as the “‘ occupier,” and the plaintiff’s family in 
fact occupied the flat. It will not do to say that the defen- 
dants ‘* were in law in possession of the house ” (at p. 21). They 
were not in fact in occupation of the defective part of the premises; 
and it is occupation in fact which generates liability in cases of this 
kind (see Cavalier v. Pope, supra, at p. 481).. Nor does the fact 
that the occupier cannot exclude the owner turn the owner into 
an occupier: Hartwell v. Grayson, etc. Dock, Ltd. [1947] K.B. 
901, 915; in any event, in the present case the defendants could not 
enter the premises at any time but only “‘ at all reasonable times of 
the day,” so that the licensees had some power of excluding the 
defendants from the premises. Nor did the defendants’ right to 
enter and repair turn them into occupiers: if it did, every landlord 
who reserved such a right, or who covenanted to repair, would be 
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the occupier of the demised premises; yet this suggestion was 
expressly repudiated in Cavalier v. Pope. 

It is submitted that to hold the defendants liable on the footing 
that they were occupiers is not only inconsistent with authorities 
binding on the Court of Appeal, but also undesirable. Had the 
defendants not actually known of the defect they would on this 
basis have escaped liability. If the case is regarded as an ordinary 
case of negligence, they would have been liable even if they did 
not know of the defect, so long as they should have known of it. 
The approach of Singleton L.J. is, it is submitted, preferable to one 
which involves a distortion of the meaning of the word ‘‘ occupier ” 
and an extension not only of the duties but also of the privileges of 
& non-occupier. 


G. H. TREMEL. 


RELATIONSHIP OF BANEER AND CUSTOMER 


Arab Bank, Lid. v. Barclays Bank (Dominion, Colonial and Over- 
seas), Ltd. is an important case in banking law. Part of Parker J.’s 
judgment is reported in [1952] W.N. 529;-[1952] 2 T.L.R. 920; the 
judgments in the Court of Appeal in [1958] 2 Q.B. 527; [1952] 2 All 
E.R. 268; and the opinions in the House of Lords in [1954] 2 
W.L.R. 1027, [1954] 2 All E.R. 226. The main question of law 
involved was the effect of the outbreak of war on a current account 
with a bank. 

Briefly, the material facts were as follows. In 1989 the plain- 
tiffs, Arab Bank, Ltd., whose registered office was in Jerusalem, 
opened & current account with the Jerusalem branch of the 
defendants, Barclays Bank (Dominion, Colonial and Overseas), 
Ltd., whose registered office was in England. Palestine was British 
mandated territory until the mandate expired at midnight on 
May 14, 1948, and simultaneously with the termination of the 
mandate the Provisional Council of State and Provisional Govern- 
ment of the State of Israel were constituted. Prior to that date 
there had been serious disturbances in Jerusalem, and it seemed 
ikely that open hostilities between Jews and Arabs would soon 
break out. It was originally part of the plaintiffs’ case that 
before the termination of the mandate they had demanded pay- 
ment of the balance standing to the credit of their account with 
the defendants and that the defendants had refused or failed to 
pay in accordance with that demand. The plaintiffs, therefore, 
claimed that they had a right of action against the defendants for 
the sterlmg equivalent of the balance. The defendants, on the 
other hand, denied that there had been any demand for the repay- 
ment of the balance, and Parker J. found as a fact that no demand 
had been made. This finding of fact was not challenged either in 
the Court of Appeal or in the House of Lords. The plaintiffs 
accordingly failed on this part of their claim. 


468 THE MODERN LAW REVIEW Vou. 17 


It is interesting to note, however, that Parker J. considered the 
defendants’ argument that such a demand must be in writing. 
This part of his judgment does not appear to have been reported. 
The following extract from the transcript is, therefore, quoted 
verbatim; it will be noted that it cites an illuminating definition 
of “banking business” contained in a Palestine Ordinance. 
Parker J. said: ‘‘ The defendants contended that a demand, the 
non-compliance with which would amount to a breach, must be 
in writing, and they relied on the Palestine Banking Ordinance 
No. 26 of 1941. In that Ordinance ‘ banking business’ is defined 
as meaning “the business of receiving from the public on current 
account money which is to be repayable on demand by cheque.’ 
In my view, however, it does not follow from this definition that 
there cannot be a breach of an oral demand. Quite apart, how- 
ever, from this Ordinance it was contended that under English 
law, which in this respect was incorporated in the law of Palestine, 
a written demand is necessary. There is no express authority on 
the point, and the question was specifically left open by Atkin L.J., 
as he then was, in Joachtmson v. Swiss Bank Corporation [1921] 
8 K.B. 110 at p. 127, where after defining the relation of banker 
and customer on current account he added ‘ Whether he must 
demand it in writing it is not necessary to determine.’ Equally, 
it is not necessary for me to determine the question, and I would 
only say that as at present advised I see considerable difficulties 
in accepting the defendants’ contention. The necessity for a 
demand at all only results from implying a term, and there seems 
little necessity in going further and implying that such demand 
must be in writing.” 

To return to the events in Palestine, the defendants closed their 
Jerusalem branch on May 18, 1948, and it was occupied on May 14 
by irregular Jewish forces. On May 15 the building was taken 
over by the regular Israel forces. ‘Thereafter it remained at all 
times under the control of Israel, and the branch was not reopened 
until July, 1950. Before the end of the mandate at midnight on 
May 14, 1948, the plaintiffs had closed all their branches operating 
in Israeli territory. Immediately on the determination of the 
mandate war broke out between the State of Israel on the one 
hand and the Arabs in Palestine and certain States which supported 
them on the other hand. The State of Israel then passed certain 
legislation, one effect of which was to vest in an official called “‘ the 
Custodian of the Property of Absentees ’’ the property in the State 
of Israel of ‘‘ absentees,’? a term which included, in general, any 
person owning property in Israel who, on or after November 29, 
1947, had gone outside Israel. The legislation provided that where 
the property was in the form of a debt, or an indebtedness due to 
the absentee, the person indebted should pay the sum to the 
custodian. The plaintiffs wrote to the defendants claiming pay- 
ment of the balance of their account by its transfer to their account 


Serr. 1954 NOTES OF CASES 469 


with a bank in London. The defendants refused to make the 
transfer, pointing out that the Jewish authorities who were in 
de facto control of the area in which the branch was situated 
would not permit transfer or payment of balances outside territory 
occupied by them, without their proper authority. On October 9, 
1950, the plaintiffs issued their writ. A few months later on 
February 8, 1951, in response to a request by the custodian to 
deliver to him all the moneys which they held in the account of 
the plaintiffs, the defendants paid to the custodian the sum of 
582,981-146 Palestine pounds. 

The main argument which was advanced on behalf of the 
plaintiffs in the Court of Appeal and in the House of Lords, was 
that upon the outbreak of war the contract between the plaintiffs 
and the defendants was wholly destroyed, and with it was destroyed 
the right of the plaintiffs to payment of their balance in accord- 
ance with that contract. Thereupon there arose, by operation of 
law, a new right in the plaintiffs to have the amount of their 
balance repaid to them as money had and received by the defen- 
dants for a consideration which had wholly failed. This new right, 
being wholly independent of the contract between the parties, was 
free from the two limitations imposed upon the current account, 
vis., that the defendants were only bound to repay it (1) after 
demand made, and (2) at the Jerusalem branch. The sum in 
question became a “‘ simple debt’? owing from the defendants to 
the plaintiffs; that debt was locally situate at the “‘ administrative 
centre ’’ of the defendants (i.e., London), and the plaintiffs were 
entitled to claim repayment in London. 

, In developing this argument, counsel for the plaintiffs referred 
to the well-known case of Joachtmson v. Swiss Bank Corporation 
[1921] 8 K.B. 110, in which the Court of Appeal held that where 
money is standing to the credit of a customer on current account 
with a banker the making of an actual demand is a condition pre- 
cedent to the bringing of an action to recover such money. No 
demand having been made for the balance at the defendants’ 
branch in Jerusalem before the outbreak of war, there was no 
accrued right to sue for the balance and no debt owing by the 
defendants to the plaintiffs. The basic consideration for leaving 
the money on current account was the provision of banking services 
in futuro. The contract was still executory on May 14, 1948, but 
on the outbreak of war the further performance of banking services 
became illegal. Thus the contract was frustrated on the outbreak 
of war by supervening illegality. Thereupon, by operation of law 
and not by contract a new obligation arose, namely, an obligation 
on the defendants to refund to the plaintiffs the amount by which 
they had been unjustly enriched by reason of the frustrated con- 
tract. That obligation arose immediately the contract was 
frustrated : Fibrosa Spolka Akcyjna v. Fairbairn Lawson Combe 
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Barbour, Ltd. [1948] A.C. 82. It followed from this argument 
that the custodian was not entitled to demand payment, and the 
defendants were under no obligation to pay him. The fact that 
they did so was nihil ad rem. 

This argument was rejected by Parker J. and by all the judges 
in the Court of Appeal and the House of Lords. Space will only 
permit reference to two of the opinions delivered in the House of 
Lords. The first speech was that of Lord Morton of Henryton, 
who relied very largely on the earlier decision of the House of 
Lords in Schering, Lid. v. Stockholms Enskilda Bank Aktiebolag 
[1946] A.C. 219, a case of a debt payable by future instalments 
in which it was held that the obligation to pay on outbreak of war 
was only suspended. Referring to that decision Lord Morton said : 
‘ Having regard to this decision, I do not think that the right 
which was vested in the appellants at the outbreak of war can 
be held to have been destroyed merely because no action could be 
brought to recover it without a previous demand. ... I do not 
attempt the task of formulating an exhaustive description of the 
rights which do and the rights which do not survive the outbreak 
of war; but I am quite satisfied that the right to be paid a credit 
balance on a current account is a right which survives.... It 
was therefore suspended, and not destroyed, by the outbreak of 
war, and immediately after the outbreak of war it was locally 
situate in the newly created State of Israel. Thus it became 
subject to the legislation of that State, was vested in the custodian, 
and was rightly paid to the custodian by the respondents. There 
was a difference of opinion in the court below as to whether the 
necessity for a demand survived the outbreak of war. I incline 
to the view that it did, but I do not regard a decision on this 
question as being necessary for the decision of this case.”’ 

Lords Reid, Asquith of Bishopstone, and Cohen delivered 
opinions in which they followed the same line of thought as Lord 
Morton. Lord Tucker, however, reached the same result by a 
somewhat different route. His Lordship, in a short but illuminat- 
ing speech, said that the law with regard to the effect upon con- 
tracts of frustration due to war is based upon public pohcy. He 
continued by asking : ‘‘ How does public policy require the special 
relationship existing between banker and customer in respect of 
the balance standing to the customer’s credit on current account 
to be treated? It is true that this relationship requires a formal 
demand by the customer before his rights crystallise into a cause 
of action, but what is there in the requirements of public policy 
that necessitates a distinction being drawn between the case where 
the customer has made formal demand a moment before the out- 
break of war and one where he has not gone through this formality ? 
In both cases there is standing to his credit a sum of money which 
before war was for all practical purposes as valuable to him as if it 
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were cash in his own safe, and in each case the outbreak of war 
makes payment illegal. In one case is there to be suspension and 
in the other confiscation? ... I do not consider that the answer 
to these questions is to be found by a minute examination of the 
precise language used by noble Lords in previous cases in dealing 
with different facts, but rather by endeavouring to discover the 
broad general principles of public policy upon which those decisions 
were based and then applying them to the special creditor and 
debtor relationship existing between banker and customer. So 
judged, I can find no valid distinction from the point of view of 
public policy between the one kind of obligation and the other.” 
Before parting with this case, one may say that it certainly 
strengthens the arguments of those who maintain that time and 
expense would be saved if a “‘ leap-frog ” procedure was introduced 
whereby certain appeals, if certified as suitable by the trial judge 
on application to him, could go direct to the Lords, a proposal 
which was discussed recently in this Review by Professor L. C. B. 
Gower in his article on ‘* The Cost of Litigation ” : 17 M.L.R. 1-28. 
It must have been obvious from an early stage that the parties in 
this case, would wish to take the matter to the highest tribunal. 


J. Mines HOLDEN. 


RECOGNITION oF Foreign Divorces: Tue EFFECT OF 
TRAVERS v. HOLLEY 


Ir js a waste of time to criticise a decision of the House of Lords, 
the effect of which is manifestly desirable, on the ground that it is 
legally incorrect. But it is otherwise in the case of a Court of 
Appeal decision, if it can be challenged under any of the qualifica- 
tions in the rule in Young v. Bristol Aeroplane Co. Ltd. Such 
a decision leaves the law in a debatable state until it is settled 
either by legislation or by the House of Lords. This is the 
justification for further discussion of Travers v. Holley,’ the effect 
of which most people would agree to be desirable. 

In his note on Travers v. Holley? Dr. Mann refers to Le 
Mesurier v. Le Mesurier * as a decision of the House of Lords. 
He argues that since in Travers v. Holley the Court of Appeal 
** departed from a fundamental decision of the House of Lords,” * 
the case is an emphatic assertion of the maxim cessante ratione 
cessat lew. But Le Mesurier v. Le Mesurier was in fact a decision 
of the Judicial Committee. It is submitted, however, that the 
court did indeed *‘ depart from a fundamental decision of the House 
of Lords.” 


1 £1944] K.B. 718. 


s At p. 81. 
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Le Mesurier’s case is not really authority for the proposition 
which the Court of Appeal (with Dr. Mann’s approval) based upon 
it. It was a decision of the Judicial Committee (on appeal from 
Ceylon) that the courts of Ceylon had no jurisdiction to decree a 
divorce where the parties were not domiciled in Ceylon. It was a 
decision by a court on the question of its own jurisdiction; it was 
not a decision on the question of the jurisdiction of the foreign 
court. 

In Travers v. Holley the court had to decide whether to 
recognise a decree made in New South Wales under legislation 
similar to section 18 of the Matrimonial Causes Act, 1950, the 
parties being domiciled in England. The decision to recognise the 
decree was made as a deliberate departure from a principle supposed 
to be found in Le Mesurier v. Le Mesurier. Somervell and Hodson 
L.JJ. both cited a dictum of Lord Watson in that case 


“ A decree of divorce a vinculo, pronounced by a court 
whose Jurisdiction is solely derived from some rule of municipal 
law peculiar to its forum, cannot, when it trenches upon the 
interests of any other country to whose tribunals the spouses 
were amenable, claim extraterritorial authority.” $ - 

Both learned judges pointed out that in the case before them the 
New South Wales court was not “ exercising a jurisdiction solely 
derived from some rule of municipal ‘law peculiar to its forum ” 
(since the lew domicilii had a similar rule) and that therefore Lord 
Watson’s dictum did not apply. 

The dictum referred to was pronounced by Lord Watson as a 
principle contrasting with one enunciated by Lord Westbury in 
Shaw v. Gould” to the effect that a foreign court has jurisdiction 
to divorce persons domiciled in its country. It is surprising that, 
with this latter dictum before them, the learned judges apparently 
did not realise that in Shaw v. Gould the House of Lords decided 
that a foreign decree would not be recognised where it was pro- 
nounced by a court other than that of the domicile. In other 
words, they successfully distinguished a dictum in a case which ` 
was not jn point and not binding on them, but ignored a case 
which was both. binding on them and directly contrary to what 
they decided. Dr. Mann’s account of the decision in Le Mesurier’s 
case is quite incorrect, but is a correct account of the decision in 
Shaw v. Gould; and the Court of Appeal fell into the same error. 

It may be argued that there is already a well-known exception 
to the Shaw v. Gquld principle, namely, the rule in Armitage v. 
The Attorney-General,’ which case was also decided apparently 
without consideration of Shaw v. Gould. This in itself would be 
a very feeble argument in favour of Travers v. Holley; but it is 
submitted that there is a clear distinction. The purpose of the 
English conflict of Jaws rules in this matter is presumably to ensure, 


8e Somervell L.J. aip: 251; Hodson L.J. at p. 258. 
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7 (1868) L.R. 8 H. # [1906] P. 185. 
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as far as possible, the supremacy of one law in matters involving 
personal status, namely the lew domicilii. That is the justification 
for the rule in Shaw v. Gould, and it is also the justification for 
the rule in Armitage v. The Attorney-General, for this purpose 
would be defeated if English law refused to recognise any divorce 
which was recognised by the lem domicilii. The decision in Travers 
v. Holley, however, does not make for uniformity between English 
law and the lew domicilii, but for uniformity between English law 
and a foreign law at the expense of the supremacy of the lew 
domicilit. To say that the legislature has already made an inroad 
upon the supremacy of the lew domicilii, by enacting section 18 of 
the Matrimonial Causes Act, 1950, may be a valid argument for 
further legislation, but can hardly establish the correctness of 
Travers v. Holley. 

Two questions arise. First, can Travera v. Holley be challenged 
in the Court of Appeal? It is submitted that it can be so 
challenged, under the rule in Young v. Bristol Aeroplane Co. Ltd., 
either because it “‘ cannot stand with ” Shaw v. Gould or because 
it was decided per incuriam, Shaw v. Gould apparently not having 
been cited to the court, and the court apparently not having 
realised that it was relevant. 

Secondly, would an Australian court be able to return the 
compliment by coming to a conclusion similar to that of the Court 
of Appeal in Travers v. Holley—in other words, using Australian 
legislation similar to section 18 of the Matrimonial Causes Act, 
1950, as the reason for recognising an English divorce granted 
under that section? It is submitted-that this would be impossible. 
Since Piro v. Foster,’ Australian courts have been bound to prefer 
a House of Lords decision to a conflicting decision of the High 
Court of Australia itself. They could hardly decline to be bound 
by Shaw v. Gould when no Australian decision conflicts with it. 

These conclusions are regrettable, but it is submitted that the 
only remedies are either confirmation of Travers v. Holley by the 
, House of Lords, or further legislation. 

R. A. BLACKBURN. 


i Toe FINALITY oF SETTLEMENTS 


In Chapman v. Chapman [1954] 1 All E.R. 798, the House of Lords 
finally rejected the idea that the Chancery Division had a wide 
inherent jurisdiction to sanction on behalf of children or unborn 
persons modifications of trusts solely on the grounds that such a 
modification might be beneficial to those persons. It was admitted 
(per Lord Simonds at p. 802) that there were four heads under which 
the court had jurisdiction to alter settlements. It could authorise 
a change in the nature of an infant’s property. It could, in the 
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absence of any provision in a settlement, authorise maintenance of 
an infant. It could, by way of salvage, authorise some business 
transaction not provided for in the trust, a power which is apparently 
only to be used where the necessity is great (per Lord Asquith at 
p. 819). Finally, it could sanction a compromise affecting the 
interests of infant and unborn beneficiaries. It had been asserted 
in argument, and in the court below by Denning L.J., that these 
four heads were mainly manifestations of a general power of the 
court, and particular reliance was placed on cases under the fourth 
head where arrangements had been sanctioned which could hardly 
be regarded as the compromise of a dispute. This argument the 
House of Lords rejected, by a majority, holding that the existence 
of the general principle could not be deduced simply as a convenient 
link for the four instances. As to cases under the fourth head, it 
was held that the word ‘‘ compromise’’ must be understood in a 
precise and narrow sense, limited to cases where beneficial interests 
are in dispute. This interpretation was even more restrictive than 
that of the majority of the Court of Appeal, and the opinion was 
expressed that in the trilogy of cases reported under the heading 
Re Downshire’s Settled Estates [1958] 1 All E.R. 108, the Court 
of Appeal had erred in finding a compromise in Re Blackwell and 
Re Downshire. Certainly it had been difficult to find any satis- 
factory way of distinguishing the three cases and the present prin- 
ciple has at least comprehensibility to commend it. 

That it has a marked restrictive effect on past practice cannot 
be denied. This effect is marked by Re Harrison’s Share, Harrison 
v. Harrison [1954] 8 W.L.R. 156, in which Roxburgh J. recalled, in 
the light of the House of Lords’ decision, an order which he had 
made in conformity with past practice, but which order had not been 
drawn up at the date of the House of Lords’ decision. At first sight 
indeed the result might appear unduly restrictive. That impression 
must, however, be reviewed against two considerations. It must be 
remembered that what was here sought was sanction to a rearrange- 
ment of interests which would save death duties. It was not a 
case where interests were in dispute, or where the settlement did not 
carry out the settlor’s intent. All that had happened was that the 
precise effect of the limitations adopted had not been appreciated 
with the result that more duty would be payable than if others had 
been chosen. In days of heavy taxation it is no doubt reasonable 
for individuals to seek to minimise their liability, and natural for 
them to feel disappointed if an attempt to do so turns out to be less 
successful than had been hoped, either because of an original mis- 
apprehension or because of a subsequent change of the law. It does 
not follow that the courts ought to afford the means by which an 
individual can by a process of trial and error obtain optimum 
results, and the existence of a settlement does not in itself afford 
any additional argument for doing so. So long as an individual 
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retains free control over his funds he will, during his lifetime (or at 
least up to five years before his death), be able to marshal them so as 
best to attain his aim of minimum taxation, but his control is 
limited to his lifetime. If he chooses an alternative, of settlement, 
he can do something to achieve that purpose; he can also attain 
another object—that of prolonging his control over the funds in 
question. That prolongation can only be attained at the expense of 
some of his freedom to dispose of his assets. In effect, the present 
decision merely means that the courts will not help settlors to get 
the best of both worlds. The settlor cannot prolong his control, 
and at the same time be confident of preserving freedom for 
manoeuvring the settled funds through an application to the court 
for a rearrangement of the settlement when movements of the law 
make that desirable in order to save duty. It is not unreasonable 
that as a price for prolonging this control the settlor should lose 
some of that freedom. Moreover, granted the readiness of Parlia- 
ment to close, by legislation, gaps in the revenue laws there is much 
to be said for preventing what Lord Morton called ‘‘ an undignified 
game of chess between the Chancery Division and the legislature.”’ 
Indeed, it can hardly be said that it is among the primary purposes 
of the courts to provide machinery for relieving individual taxpayers 
from the consequences of their forebears’ lack of foresight or for 
enabling them to circumvent legislation. 

Apart from the revenue aspect the admission of this inherent 
jurisdiction could have considerable consequences. These arrange- 
ments which the courts have been asked to sanction generally involve 
a readjustment of beneficial interests. Yet it may well be that the 
settlor would in some cases have preferred that, rather than alter the 
original dispositions, the full duty should be borne. If admitted, 
the jurisdiction could not be limited to cases where a saving of duty 
might result, and would cover other cases where the beneficiaries 
preferred arrangements other than those chosen by the settlor, and 
there seems no good reason why they should be permitted to override 
his wishes. There are adequate means to meet emergencies under 
the other three heads of jurisdiction and traditionally gift’ horses 
must be taken with all faults. 

Looked at in this light Chapman v. Chapman does not appear 
unduly restrictive, but it is unlikely, to be the end of the story. It 
admits a jurisdiction to sanction a compromise where there is uncer- 
tainty as to beneficial rights. So a fortunate ambiguity in the 
settlement may permit the court to sanction schemes such as those 
rejected in Chapman v. Chapman. There is already an instance of 
this in Re Harvey (The Times, July 2, 1954). There may then be 
profit in the skill which can find uncertainty in apparently clear 
words or can draft with just that touch of ambiguity which will 
permit a compromise, but not avoid the settlement. Chapman v. 
Chapman may prove to be a fresh starting point for a different line 
of cases. 
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Apart from its particular interest the case is one which abounds 
with general observations in-the nature of equity and indeed of the 
common law. Such statements as : ‘ Nor, speaking generally, does 
English jurisprudence start from a broad principle and decide cases 
m accordance with its logical implication. It starts with a clean 
slate, scored over, in the course of time, with ad hoc decisions. 
General rules are arrived at inductively, from the collation and com- 
parison of these decisions: they do not pre-exist them,” are not, 
however, fit subjects for notes, though in due course students of 
Jurisprudence will no doubt make them so. 

J. D. B. MrrcarrL. 


ILLUSORY CONSENT 


Ir laymen have occasionally to be pardoned for not realising that 
they have made what the law regards as a contract, it must always 
be puzzling to the business man to learn that the contract that he 
thought he had made is, in the eyes of the law, no contract at all. 
It is for this reason difficult not to feel some sympathy with the 
plaintiffs in Cie. de Commerce et Commission S.A.R.L. v. Parkin- 
son Stove Co. [1958] 2 Lloyd’s Rep. 487, whose initial success 
before Pilcher J. was reversed by a majority decision of the Court 
of Appeal. 

After introductory exchanges, P. (English purchasers) sent to 
C. (foreign sellers) an order for a quantity of steel sheets made out 
on a printed form containing the following provision : 

““ This order constitutes an. offer on the part of (the 
purchasers) upon the terms and conditions and at the prices 
stated herein and to constitute a binding contract upon (the 
purchasers), said offer must be accepted by execution of the 
acknowledgment in the form attached by (the sellers), it being 
expressly understood that no other form of acceptance, verbal 
or written, will be valid or binding upon (the purchasers)... .”’ 

C. omitted to sign and return the “ official ” acknowledgement slip 

attached to the form, but immediately upon receipt of the order 

replied to P. in the following terms: l 
“ Dear Sirs, 

We acknowledge receipt of . . . your Order No. K.4851 
dated March 5, which we received today and for which we 
thank you... .” 


The letter then proceeded to deal with certain arrangements to be 
made for inspection of the goods and concluded with an assurance 
that ‘‘ full satisfaction ” would be given. 

The subsequent correspondence left small room for doubt that 
each of the parties regarded themselves as bound. Thereafter, 
however, P. found themselves obliged to cancel the order. In 
answer to C.’s claim in damages for breach of contract, it was 
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urged on behalf of P. that there was no concluded contract (a) by 
reason of C.’s failure to return the acknowledgment slip or alter- 
natively, (b) assuming that strict compliance with the request for 
return of the slip was not necessary to create a contract, because 
C.’s letter of acknowledgment could not be construed as a sufficient 
acceptance of P.’s offer. 

Neither argument found favour at first instance but the Court 
of Appeal (Birkett L.J. dissenting) held that there was no con- 
cluded contract and, accordingly, that C. were not entitled to hold 
the judgment given in their favour below. Singleton L.J. was 
clearly of the view that the first of the above contentions would 
not avail if C.’s letter acknowledging the order could be construed 
as an acceptance of P.’s offer and Hodson L.J. was only prepared 
to treat the omission to return the slip as part of the background 
against which later events had to be considered. The ratio of 
the majority decision, it therefore seems clear, was that C.’s letter 
of acknowledgment (referred to by Singleton L.J. as the “ vital 
letter ” in the correspondence) did not amount to an acceptance 
of the order. 

It is submitted that the plaintiffs may in the circumstances be 
forgiven if they are left with a feeling that the requirements of 
the English law of contract are none too easy to fulfil. It is 
difficult to envisage how they could have more clearly indicated 
their acceptance of the order, short of returning the acknowledg- 
ment alip itself. Yet this, it appears, they were not bound to do. 


B. S. E. 


REVIEWS 


Toe Leaau Asprcr oF Moxey. By F. A. Mann. 2nd ed. 
[Oxford: Geoffrey Cumberlege. 1954. xxxvi + 488 PP., 
including indexes. 50s. net. | 


A wew edition of Mann on Money is an important event. Since Dr. Mann 
first completed this excellent work in July 1988 many developments have 
been witnessed in the law relating to money, and indeed the author has felt 
it desirable to add no fewer than eight new chapters to his book, some of which 
include matter that has appeared in the form of articles in learned journals, 
including the present Revtew. 

In matters of such importance as the public international law of money, 
including the study of the public debts of nations, treaties of peace, the 
legal basis of occupation paper money, reparations and spoliation, lawyers 
and economists will have to work together increasingly in the future. Nowa- 
days important deliberate devaluations are often made on so-called “ economic 
grounds” with too little regard for thelr repercussions on lawful treattes and 
business transactions. Pegging currency to gold, or devaluing it in terms 
of gold or foreign currency, are things that are too often done, even by penic 
legislation, despite thelr widespread repercussions on contracts of all kinds. 
In this connection, Mann (p. 421) cites representations of the British Govern- 
ment in 1980, when £50 million of “ Rentes” subscribed by British investors 
during the first world war became, as a result of French devaluation, worth 
only £18} million in 1980. This devaluation Dr. Mann regards as a legitimate 
act by the French Sovereign to ensure economic stability. But where docs 
economic defence end and the deliberate taking of a profit (by changing 
the rate of exchange) begin? We feel there is much to be said for the view 
of Borchard, cited but dismissed by Mann (p. 422, note 2) that deliberate 
devaluation of a spoHatory character by a debtor government may be a 
ground for international responsibility. Devaluation may be made discrimina- 
tory by the manipulation of multiple exchange rates to injure selected 
victims, or by the forced purchase of property at an under-value solely in 
order to injure selected persons or races. Discriminatory actlon may engage 
State responsibility, and the fact that it is carried out by indirect methods does 
not, we suggest, alter the position (see Mann in 21 B.Y.I.L. at p. 21). The 
real difficulty, as Dr. Mann suggests (p. 425), is perhaps the matter of proof: 
but some discriminations, like the Nazi ones, may appear to be such on the 
face of the legislation used to effect them. On the other hand genuine 
exchange restrictions of a necessary and defensive character may well be 
required by way of restoration or defence to protect a country’s trade or 
currency against speculators and against foreign economic discrimination; 
such restrictions were envisaged in the U.S.—Greek Treaty of 1951 (Mann, 
p. 490). Dr. Mann considers that the “development of an effective public 
international law of money” arises from the Bretton Woods Articles of 
Agreement of the International Monetary Fund in 1944 (p. 428). But just 
how effective is this new system? ArHcle VIII (2) (b) thereof on exchange 
restrictions does not seem very effective in England (p. 845). 

When the I.M.F. fixed the par-value of the currencies of its members in 
terms of gold or U.S. dollara, it imposed a duty of collaboration with the 
Fund to avoid “ competitive exchange alterations ”—“ collaboration” requires 
either consultation or notice before agreed rates are changed. But is this a 
serious safeguard against a sudden change? In the case of the sharply 
criticised British devaluation of 1949 only one day’s notice was given by our 
Government (p. 484, note 2). 
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The British Exchange Control Act, 1947, with its draconic provisions, 
was intended to enable H.M. Government to limit dealings in foreign exchange 
in compliance with the aspirations of the I.M.F. (p. 80), but it seems clear 
that, as a last resort, a State is still Sovereign over its own money, and that, 
as with the Genera] Agreement on Tariffs, “escape clauses” are provided 
for member States. One wonders if too much was not left to the economists, 
and too little to the lawyers, in the negotlations at Bretton Woods? A read- 
ing of Roy Harrod’s Life of Lord Keynes makes one rather suspect this. 
Mann points out, for instance (p 488, note 2), that some British Exchange 
Controls were contrary to the terms of the Treaty of 1899 between U.K. and 
U.S.A.1 possibly the Bretton Woods Agreement could now be pleaded as 
a justification, but it seems unfortunate that a comprehensive review of 
Treaty obligations was not attempted at the time of Bretton Woods. The 
LM.F. has disappointed its creators, hence the less ambitious plans of today, 
like the European Payments Union 

The fact that even paper money, backed or unbacked by metal, represents 
“purchasing power” (p. 26) makes such English decisions as Banoo de 
Portugal v. Waterlow ¢ Sons, Lid. [1982] A.C. 452 (p. 25) and Emperor of 
Austria v. Day (1861) 8 De G. F. & J. 217 (p. 486) clearly sound; and Vattel’s 
suggestion that every State should punish the counterfeiting of foreign money 
in peace-time, supplemented by the Convention of 1929 on this matter, is also 
clearly common sense. Dr. Mann suggests that counterfeiting enemy currency 
to destroy his monetary system and credit “cannot ... be stigmatised es con- 
trary to international law” (p. 487); we cannot agree. The rights even of an 
enemy occupant are strictly Umited by the rules embodied in The Hague and 
other Conventions for the conduct of warfare on land and by the requirements 
of good faith: the occupant is not sovereign and, though he may tax, requisition 
against receipt, impose contributions and so forth, he must account for what 
he has done when the time for a peace ‘treaty comes. Can he do this if he 
has counterfeited enemy currency? Dr. Mann rightly points out, when the 
British and U.S. Governments imposed Allied Military lire they did not 
counterfelt, they “caused the equivalent of the lire issued in Italy to be 
credited, in sterling and dollars respecHvely, to special accounts to provide 
for the contingency of the lire in future becoming a charge against the 
occupying powers” (p. 489). Moreover, as Dr. Mann points out, German 
policy, despoiling private central banks of issue in occupied territory, was 
egal. To issue counterfeit notes, i.e., forgerles which pretend to be genuine 
notes, as the Nazis are said to have done by paying a spy in Turkey in forged 
£5 notes, is, in our view, a form of deceit, not amounting to a “ruse de 
guerre,” whereby the enemy is allowed to decelve himself about an enemy 
action; but an infraction of the rules of warfare that limit even the rights 
of an enemy occupant and, a fortiori, of an enemy not in occupation. The 
imposition of the duty to redeem occupation lire by the Treaty of Peace with 
Italy (p. 461) could be justified on the basis of reparations, so long as the 
amount kept did not exceed reparations due: the consequences of the issue 
were known end generally accepted, but the consequences of putting forgeries 
into circulation are unpredictable and may well cause loss to innocent friendly 
neutrals as well as to enemy holders, and in an arbitrary fashion. 

Dr. Mann’s Chapter XVII, on Inter-State obligations, is most stimulating, 
and we accept his arguments that the decision of the Permanent Court of 
International Justice in the Ohorsow Factory Case (Ser. A No. 18) must not 
be taken to exclude the possibility of a creditor requiring interest for delay in 
payment as well as being protected from any unjust depreciation in the value 
of the money paid to him by way of an indemnity, whether that indemnity 
arises as a result of a claim in respect of an expropriation or otherwise 
(pp. 456-7). 

The general part of Dr. Mann’s work does not call for much comment, 
dealing as it does with the nature and organisation of money, and with the 
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principle of “nominalism” on which the author sets much store. If money 
is a creation of a State and not “a usage of commercial Lfe” (p. 19) it is 
difficult, however, to see why currency forced upon inhabitants by rebels not 
recognised as a State, should be considered to be money. The American cases 
regarding the acts of unrecognised rebels can often be explained, not on the 
ground that the insurgents have power to issue money and to set up 
courts, so much as by the amnlety of the courts to see that debtors, compelled 
to their detriment and the creditors’ profit to pay debts during a rebel 
occupation, shall not be obliged to pay egain when the revolution has been 
suppressed. It is difficult to see how a State can be said to have sole power 
over {ts currency if the tokens issued by unrecognised insurgents are per- 
mitted to rank fully as currency. If the principle of nominalism means that 
“a monetary obligation involves the payment of so many chattels, being legal 
tender at the time of payment” (p. 69), it seems difficult to admit of the 
existence of two rival currencies in the part of a State occupied by un- 
recognised insurgents. 

Aristotle, quoted at p. 71, says, the nature of money is derived from 
“law,” but can “law” here be equated to national legislation (p. 71, note 2)? 
We think not, because the abusive and discriminatory debasement of money 
may give rise to State responsibility, and when it does, a State is clearly not 
irresponmbly entitled to change its monetary legislation at will. 


Again, can it sald that a very great alteration in prices arising from 
a sudden depreciaton of money by national legislation may amount to the 
frustration of a contract by legislation (p. 82, note 5)P The English courts 
(p. 88), unlike the German courts, have so far fortunately not (p. 88) been 
forced to contemplate the possible results of a catastrophic drop in the value 
of the national currency, and have shown themselves unwilling either to 
envisage the problem of frustration in relation to currency, or to adopt any 
system of revalorising sterling debts, though they have allowed Germen rules 
of revalorisation to operate in respect of a German legacy (Mann, p. 85, 
note 1). Ecclesiastical lawyers were at one time more prudent; the institution 
of tithes showed that they realised the fact that the nominalist principle of 
money could lead to the discharge of debts by currency of little real value. 

The author’s discussion of the Gold Clause is most valuable. We agree 
the gold value clauses are still possible in England today (p. 126) as means 
of avoiding devaluation, and we note with interest thet the most modern and 
comprehensive abrogation of protective clauses has teken place in the occupied 
Germany of the west (p. 129), as a result of Allied legislation. 

Dr. Mann adopts the prevailing opinion of some textbook writers that a 
contract, lawful by its proper law, may be valid even when it is unlawful 
by the lew loci solutionds (p. 177), but he agrees that the English courts will 
not enforce an obligation involving doing something unlawful in the place 
of performance. Supervening legislation making payment illegal at a place 
of performance will be effective In that place only (p. 181). 

It is usually fairly easy to determine the money of account in contractual 
and quasi-contractual cases—the proper law, or falling that, the money of 
the place of payment (p. 206). But, as Dr. Mann says, it is not so easy to 
do this in cases where a loss takes place through failure to deliver goods 
abroad to a purchaser resident in England. The rule expressed in the 
Wimbledon (P.C.I.J. Ser. A No. 1) that the money normally used by the 
plaintiff should be the measure of his loss is as Dr. Mann suggests (pp. 209 & 
449) a useful rule; but is it one which will help much where what the plaintiff 
wants is the price of an “achat de remplacement” abroad, and when the 
foreign currency is one with multiple exchange rates. In such a case 
perhaps ali that an English court can do is to find out what sum, in sterling, 
would, at the appropriate rate of exchange, have purchased the goods at 
the time and place due, adding such extra sum as might be necessary to 
compensate the plaintiff for his loss. 
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It cannot be denied that the principle of nominalism in relation to money 
payments has been widely accepted by English courts (despite the case of 
Da Costa v. Cole (1688) Skin. 272, Mann, p. 264, which refused to accept the 
debased value of Portuguese currency) and we agree that some device like 
a gold clause is a desirable means of avoiding this sort of loss. But we agree 
too with Nussbaum that a discriminatory devaluation may be regarded as 
purely territorial in {ts operation by foreign courts, since such foreign courts 
may consider that a sudden devaluation 1s arbitrary and confiscatory in 
character. ‘There seems to us to be nothing unlawful in accepting foreign 
monetary legislation designed to revalorise currency, whilst refusing to accept 
arbitrary devaluation as capable of having any effect abroad, and Dr. Mann’s 
powerful plea and wide citation of authority does not move us. For even if 
we accept his view that “the ler monetas is that law which from time to time 
is de facto enforced by the supreme authority in control of the currendcy” 
(p. 287 and refer to p. 270) that has nothing to do with the rules applied in 
another legal system with regard to the measure of damages for a wrong 
cognisable in its courts, as Dr. Mann himself says : 


“Legal tender legislation defines money and the nominal value of 
money, but it is outside its range to decide whether and under what 
circumstances redress against its effects may be obtained ” (p. 288). 


The acceptance of revalorisation laws is certainly proper in relation to 
contracts governed by the law of the country imposing them in respect of 
sums of money expressed in the currency of that country: Kornetaké v. 
Oppenheimer [1987] 4 All E.R. 188; indeed we see no cogent principle why 
lt should not be applied by English courts to English contracts expressed in 
terms of foreign currency The decision in Re Chestermon’s Trusts [1928] 
2 Ch, 466 did not deal with the question of revalorisation. It would be odd 
if Englishmen, contracting in foreign currency, were held to be worse off 
than the foreign subjects who could appeal to their revalorisation law 
governing that currency. 

We agree with Dr. Mann (p. 800), that the tender of foreign currency 
due under a contract will generally be a defence to any subsequent claim 
thereunder: also that a tender of foreign money of the foreign loot sohutionis 
in the local money, even after default, might discharge the debt by the 
lex loci, but we fail to see how such a discharge would be an adequate answer 
to a separate claim for damages for breach of contract, e.g., resulting from 
delay, and we think that English courts rightly apply thelr own rules for the 
measure of damages for breach in action coming before them. 

It is understandable that in systems of law like the German, where specific 
performance (or execution “en nature”) is the normal remedy in connection 
with the sale of goods, that a writ or Judgment may be for a sum in foreign 
currency (p. 807). And it may well be possible to imagine a claim for 
specific performance of the delivery of a specifically ascertained collecHon 
of forelgn coins to be accepted in an English court, but that is in the 
discretion of the court. Dr. Mann is somewhat sweeping (at p. 825) in his 
condemnation of the English rules requiring judgment in sterling. The 
normal English remedy is for damages, and therefore the problem of convert- 
ing foreign sums of money into sterling is a very important one in England. 
The rate of exchange for English pounds at the date of the breach is, as we 
have seen, the English rule, as Mann says (p. 818), and, if the court uses its 
power to award interest this is not necessarily a harsh rule 

However, once a debt has become a Judgment debt abroad, then the date 
for conversion into sterling will be the date of the judgment (p. 818-9). A 
foreign Judgment does not merge a foreign debt so it will presumably be 
open to the plaintiff to elect to sue here on the debt, or on the judgment, 
except where the Carriage by Air Act, 1982, or the Foreign Judgments 
{Reciprocal Enforcement) Act, 1988, applies; this option may occasionally 
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enable the plaintiff to mitigate any hardship that might be caused by the 
rule that conversion is at the date of breach. 

- A possible answer to Dr. Mann’s just criticism that the English rule does 
not provide for loss occasioned by a depreciation of sterling (p. 822) may 
be that if a foreign plaintif sues in a foreign court where he will obtain 
judgment in some currency other than sterling, he may be able to claim for 
his loss. Certainly, it is dificult to see how, nowadays, with exchange 
restrictions, an English court would ever insist on discharging a debt in 
foreign currency, and we are not convinced by Dr. Mann’s ingenious argu- 
ments that the Rules of the Supreme Court should be altered (p. 827) to 
provide for Judgments in a foreign money of account to be converted into 
sterling at the rate of exchange at the date of payment—in practice at the 
date of execution. The object of the execution of a judgment in England is 
surely to obtain a specific sum in sterling, and it seems to us that the sum 
to be obtained should not depend upon the plaintiffs choice of date for 
execution, which might give rise to speculation, but should be fixed once and 
for all by the Judgment in local currency of the forum. Too often a willing 
defendant cannot get the foreign exchange to pay with, and where this 
inability is due to British exchange restrictions he should not be penalised 
for wanting to discharge his obligations in the only payment available to 
him. It seems a little academic to speak of the ideal solution of the plaintiff 
obtaining the foreign currency he bargained for (p. 880) when it is Just not 
possible to provide it. However, failure to use due diligence in obtaining a 
licence in connection with Exchange Control is a breach of contract: Brower 
¢ Oo. T. James Olark [1952] 2 All E.R. 497. 

The chapters on Exchange Controls maintain the high standard of the 
rest of this book and will be eagerly consulted by practitioners. The analysis 
of the Exchange Control Act, 1947, is particularly stimulating and well- 
informed, We cannot but agree with the strictures on the majority decislon 
in Botsrvain v. Weil [1950] A.C. 827 (p. 845) and we hope it will never need 
to be followed. 

We confess we like the Swiss decisions (mentioned at p. 856) which regard 
payment into a foreign blocked account as no discharge of a debt due in 
Switzerland, and we are not convinced by German and Austrian cases Dr. 
Mann cites to the contrary (p. 857). We prefer the Swiss and the old 
established English cases that refuse effect to forelgn penal or revenue laws 
(p. 859): modern exchange restrictions are nearly always sanctioned by 
penalties. Indeed we are somewhat surprised at Dr. Mann’s acceptance of 
the whole of the proper law, including its currency restrictions (p. 860), in 
view of his very sound criticims of what he terms the “ disastrous” case of 
Kahler v. Midland Bonk [1950] A.C. 24. 

We sincerely congratulate Dr. Mann on his achievement and the Oxford 
Press on thelr presentation of it. No law library, and no practitioner, 
lawyer or accountant who deals with foreign business matters can afford to 
be without this work. 

B. A. Wonrttey. 


THe Quxen’s Prace. By Sm CARLETON Kemp ALLEN, Q.C., F.B.A., 
Fellow of University College, Oxford: Being the fifth series 
of Hamlyn Lectures, delivered in the University College of 
Wales, Aberystwyth, 1958. [London: Stevens & Sons. 19858. 
128. 6d. | 


Sm Carleton Allen has given us in,this fifth series of Hamlyn Lectures an 
entertaining picture of the growth of our criminal jurisdiction and of the 
officers of the peace. The lectures treat of a great deal of matter usually 
only discoverable in more weighty volumes, and they should deservedly enjoy 
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a wide public. This reviewer may therefore be forgiven if he now questions 
their broadest aim and their general approach. 

The Hamlyn Trust Scheme is framed “to the intent that the Common 
People of the United Kingdom may realise the privileges which in Jaw and 
custom they enjoy in comparison with other European peoples.” This seems 
a somewhat offensive assumption of superiority, and indeed a somewhat 
unnecessary task to set. The job of polishing the halo of the common law 
has surely been done to death. Furthermore it seems singularly inappro- 
priate to our criminal law. A system which contains the reactlonéry 
barbarisms of the M’Naghten Rules, the Augean stables of the law of theft, 
and the doctrine of constructive murder should hardly evoke a comfortable 
awareness of our privileges but rather a burning sense of shame. 

Certain particular Implications of the lectures may be challenged. Sir 
Carleton Allen refers on p. 50 to the legislation under George IV and 
Victoria concerning malicious damage and riots. He comments that “our 
history contains only too many examples of the necessity for these restraints 
such as .. . the mob rule of John Wilkes, Peterloo, the Luddites and 
machine breakers, the Corn Laws and Reform Bill agitations, the Bristol 
Riots of 1881, the Chartists, the Trafalgar Square Riots in 1886, and many 
- others.” It should be pointed out that a considerable body of opinion would 
regard this legislation not as “necessary restraints” but rather as a savage 
attempt by a ruthless legislature to uphold an eminently unjust economic 
system against heroic opposition. This is, of course, only one view of history: 
the objection is not to Sir Carleton Allen’s statement of his view, but rather 
to his failure to state his view, to his offer of political opinion as legal fact in 
a book intended primarily for laymen. l , 

Sir Carleton Allen acknowledges the criticisms which are levelled against 
the administration of criminal justice by lay magistrates, but he seems unduly 
complacent about the respect in which such officers are held. Indeed, the 
aura of respect which on p. 179 he tells us that he finds in the ordinary 
citzen’s attitude towards these magistrates in their courts may be his 
misinterpretation of the quite natural fear of the police who infest these 
places. Certainly some lay magistrates’ courts do excellent and efficient 
work, but to this reviewer nothing is more frightening in our legal system 
then the consistent failure to obtain justice and the monotonous ignorance 
of the law of evidence displayed in some magistrates’ courts. There are many 
towns in this country where the law is in utter disrepute through the judicial 
activities of lay magistrates. 

Sir Carleton Allen’s book is a most useful und illuminating sketch of a 
portion of our legal history. It may be read with pleasure and profit by the 
lawyer and the layman, as long as the reader remains carefolly aware of its 
unstated assumptions. 

G. J. Hocus. 


FRENCH ADMINISTRATIVE LAW AND THE Common-Law WORLD. 
By BERNARD ScuwarTZ. [New York: University Press. 1954. 
xvii and 845. $7.50.] 


Prorrssor Schwartz has previously published books on English and American 
Administrative Law. To these he has now added one on the Droit Adminis- 
traf of France. Those familiar with his earlier works will know what to 
expect of this one. They will find a thorough examination of the relevant 
Iiterature and a carefully documented description of the law. The style is 
clear, and once more we are indebted to the author for making available 
within the covers of one book an extensive survey of an important branch of 
public law. 

He first gives an account of the structure and personnel of the French 
courts and the administration. This is very well done. The next portion of 
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the book (approximately one half) deals with judicial review of administrative 
action, and sets out to compare the French rules with those in Anglo- 
American law. Then the liability of the State and public officers is treated 
in the same manner; this chapter is too brief to be of great value and omits 
edministrative contrects altogether. In a final chapter the author makes 
some general comments on the French system, Although he rejects the notion 
of separate administrative courts he summarises those aspects of the French 
system that appear to be in advance of our law on the subject. These 
suggestions merit careful study. Finally there is a most useful bibliography. 

Professor Schwarts purports to compare French administrative law -with 
Anglo-American administrative law. It might seem that to compare three 
different systems of law over such a wide territory is a very stiff task, but in 
fact the author does not do this. He seems in effect to assume that because 
England and the United States are common-law countries, and because both 
respect the Rule of Law (the Dicey version) English and American adminis- 
trative law can be regarded as the same. As his discussion of judicial review 
proceeds the less relevant for English law do his comparisons become. From 
the “ Anglo” standpoint is it true to say that “One grounded in the Anglo- 
American emphasis upon the sharp distinction between administrative and 
judicial functions cannot but feel that an ‘administrative court’ is a singular 
kind of hybrid” (p. 10); that civil servants have the same rights and obliga- 
tions (these being derived only from contract) as other employees (p. 88); 
that “the cost of litigation has meant the practical preclusion of judicial 
review of administration for those lacking financial resources” (p. 125); that 
“ripeness for review” is a “basic requirement in administrative law” 
(p. 121)? Is it wise (without referring to errors of law on the face of the 
record) to rely on the judgment of Denning LJ. in R. v. Northumberiand 
Appeal Tribunal for the view that certiorari will We whenever an inferior 
tribunal decides a point of law wrongly whilst keeping within its jurisdiction 
(pp. 202-208) P 

The author might also with advantage have quoted less from other 
secondary sources. A French writer is cited as authority for the proposition 
that “in the English system ... the judge is named at the outset to the post 
that he will hold for his entire career” (p. 57) and an American jurist for the 
proposition that “Two systems of courts seem so natural to the average 
Englishman that he cannot conceive of any other condition” (p. 51). This 
preoccupation with the written word of others perhaps accounts for the faflure 
to deal with any of the difficult points of comparison with French administra- 
tive law on which the textbooks are silent:_for example, the effect of sub- 
delegation, estoppel, production of government documents, principles of 
statutory interpretation, the French handling of the Liverridge v. Anderson 
and subjective discretion type of case, and the French theory of precedent in 
administrative law. It also gives the work a slightly unreal out-of-date 
flavour (just as one doubts whether Lord Hewart ought to be the most quoted 
authority on English administrative law in 1954). For instance, although the 
author was certainly unlucky in that the great change in the organisation of 
French administrative law (whereby the consetls de préfecture are now the 
administrative courts at first instance and the judicial functions of the 
Conseil D'Etat are now only appellate) came into force shortly before the 
book was published, the change had been announced so early (and is referred 
to in the text) that he could have devoted more space to the work of these 
courts. 

The solid merit of this book lies in presenting for the first time in English 
a wide-ranging account of the droit administratif, based on a painstaking 
examination of the French literature. Since very few libreries in this country 
have a large collection of the standard works of French administrative law, 
the book does serve a most useful purpose. 

H. Srmexer. 
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Toe Machinery or Justice In Enenanpd. By R. M. Jackson, LL.D. 
2nd edition by the author. [Cambridge: at the University 
Preas. 1958. pp. ix & 872 (with index). 80s. net.] 


EweiisH Counts or Law. By H. G. HANBURY, D.C.L. 2nd edition 
by the author. [Oxford: University Press. 1958. pp. 192 
(with index). 6s. net.] 


Dr Quriqurs Purmrs pes InstiTuTIONs Brrranniqurs. By M. 
Jean Dumme and M. J. Dow Saru. ~- [Paris: La Vie 
Judiciaire. 1058. pp. 888 (with index).] 


Dx. Jackson’s book was reviewed in 4 M.L.R. at p. 45 when we congratulated 
the author on an admirable piece of work. Since that time the picture of 
the English legal system which was so clearly painted has altered substantially 
in a number of respects—particularly, of course, in relation to the adminis 
tration of the criminal law and to administrative law. These changes are 
reflected in an expansion of Dr. Jackson’s book. He deals effectively with 
the two major statutes, the Criminal Justice Act, 1948, and the Justices of 
the Peace Act, 1949, in connection with which he also considers the supple- 
mentary Magistrates’ Courts Act, 1958 Some of the changes in the law 
effected by these Acts are of special importance in relation to trying and 
sentencing children, and the new material devoted to this subject is 
particularly useful. 

Administrative law is discussed under the title Special Tribunals. To deal 
with the new post-war tribunals which handle such matters as compensation 
for industrial accidents, the rents of furnished houses, industrial disputes, 
pensions, and many other matters, to consider some of the more important 
cases which have come before the courts in the meanwhile, and to bring up 
to date the description of the whole complex set-up with the use of only ten 
additional pages involves masterly compression if lucidity is not to be sacri- 
ficed, but Dr. Jackson has succeeded admirably. 

As he explains in his preface, Dr. Jackson has changed his views on a 
number of matters, mostly in a conservative direction. He no longer advocates 
the setting up of a Ministry of Justice, and has abandoned his support of the 
proposal that the sentencing of convicted prisoners should be taken away from 
the judiciary and entrusted to special sentencing tribunals. He is now satisfied 
that progress will follow faster and better by developing existing institutions 
than by creating new ones, In regard to administrative law he still favours 
the creation of a system of appealing from the decisions of special tribunals 
on questions of law, but no longer wishes to see an Administrative Appeals 
Tribunal established. 

In reading this second edition one is again struck by Dr. Jackson’s realistic 
approach. to his subject. When studying the Jury system, for example, he 
does not accept the view of the jury as “the foundation of our free constitu- 
tion” propaganded by great Whig lawyers like Lord Camden, but he 
analyses the State trials, and finds that most juries, especially under the 
methods of selection then available, could be relied upon to return verdicts of 
guilty in sedition cases. This type of debunking enables Dr. Jackson to give 
free rein to his sardonic humour which often enlivens these pages. 

One {s also struck by the value of practical experience obtained by Dr. 
Jackson during his war-time service in Whitehall. This enables him to conduct 
a balanced and informed discussion of many of the problems handled in this 
book. They are in fact in large measure problems of administration, which 
his distinguished work in the Home Office both during and after the war 
enabled Dr. Jackson to appreciate more intimately. In particular his service 
as secretary to the Roche Committee on Magistrates’ Clerks, and to the Royal 
Commission on Justices of the Peace enables him to discuss with real authority 
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some of the more important practical aspects of administering justice in 
England. 

We also reviewed Professor Hanbury’s book, which forms an item in the 
Home University Library, in 8 M.L.R. at p. 88 and at some length. The 
contrast between the approach of the two euthors is marked. In the preface 
to his first edition Dr. Jackson said “the best introduction to lew is a study 
of the institutions and environment in which lawyers work. It is prescribed, 
under the title of the ‘English Legal System,’ for first year study in some 
law schools, although academic tradition bas there succeeded in imposing a 
mass of historical study to satisfy the idea that it is cultural to know what 
happened in the Middle Ages and not cultural to know what happens in the 
_twentleth century.” It was as a convinced adherent of the tradition criticised 
in this passage that Professor Hanbury wrote his book, in which about seven 
pages out of eight are concerned with a historical approach to the descrip- 
tion of existing courts of which when he gets to it the learned author finds that 
“present space permits no details” It was because of this over-emphasis on 
history that I criticised in detail the first edition in the review referred to 
above, However, the law schools mentioned by Dr. Jackson are evidently 
flourishing, for Engksh Courts of Lave has been reprinted no less than three 
times since it first appeared, and Professor Hanbury no doubt appreciated 
accurately the requirements of his readers. 

In his “ Note to Second Edition ” Professor Hanbury states that this has 
been necessitated by recent and momentous legislative changes, chief among 
which are those introduced by the Criminal Justice Act, 1948. I have looked 
in vain for any attempt at an appreciation of this “momentous” legislation 
—the 1948 Act, according to the references given in the index, seems to have 
been concerned (1) with being “momentous”; (if) with placing peers on the 
same footing as commoners; and (iii) with cutting down the original criminal 
jJurisdicHon of the House of Lords—is not this pretty much the same as 
point (11)? But this is no doubt the way that a historical mind works. 

The Pillars of British Institutions which M. M. Duhamel and Dill Smith 
haye chosen for description to their fellow countrymen are Criminal Prosecu- 
tion and Habeas Corpus, Contempt of Court, the Régime of the Press, 
Testimonial Proof, and the Police. In order to make the picture more 
intelligible they provide also chapters on the Organisation of the English 
Judicial System, and the Legal Profession: indeed the three essential pillars 
are Habeas Corpus, Contempt of Court, and the Press, which were originally 
' the subject-matter of lectures at the Ministry of Justice. 

Mr. Duhamel is a member of the English bar and a well-known French 
authority on English institutions. His name is a sufficient guarantee of the 
soundness of this work, and indeed of its literary excellence. With the 
exception of our rules of evidence, which they criticise severely, the authors 
tend to look at our legal institutions through rose-coloured glasses. This is 
pleasant to an English reader, though the main interest is the fact that the 
glasses are also foreign, which means that there is a running commentary on 
a comparative basis. l 

It is interesting to notice that they make use of Professor Hanbury’s book 
on English courts of law for their historical material, but they never get 
bogged down in the past, describing the history of the institutions simply for 
the purpose of making them more intelligible. At the end of the principal 
chapters there are a number of short, rather too short, summaries of leading 
cases relating to the matters discussed. Most of the Judges mentioned are 
given short biographical notices in footnotes, sometimes with appreciation of 
their importance to English Jurisprudence, though with the latter I often did 
not find myself in agreement. There are a few mistakes In chronology, but 
generally speaking the book is accurate, and stimulating, and should prove 
of considerable interest to English readers 

C 
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McNatn’s Tue Law or THE Ark. 2nd Edition. By Micuazn R. E. 
Kren, M.A., Barrister-at-Law and Roprrat E. MacCrinDie, 
LL.B., Barrister-at-Law. ndon: Stevens & Sons, Ltd. 1958. 
pp. xXxi0 and 500. £8 8s. 


Wary Sir Arnold McNair in 1982 published his Tagore Lectures the book 
was the first large-scale treatment of the law relating to aviation and the 
use of the air. Since that date the phenomenal growth of aerial transport 
has been accompanied by a formidable legislative development, both national 
and international. In that respect this country has not been unduly back- 
ward: Statutes and Orders we have in plenty. In other ways, however, 
English law has moved forward only with its customary timidity. Case law 
has been diskppointingly sparse and legal Hterature, with the conspicuous 
exception of ‘the exhaustive treatise by Shawcross and Beaumont, has been 
meagre, Norihas air law yet found its place in the regular curriculum of any 
English law degree, though London University is about to blaze a trail here. 

A new edition of Sir Arnold McNair’s pioneering work is therefore singu- 
larly timely. Almost completely rewritten and over twice as long as the 
first edition, it is to all intents and purposes a new book, but one which still 
bears the original stamp of the authors mind and which, happily, has 
benefited by his perusal of the rewritten text. 

Since the English law is conditioned by international conventions and since 
municipal case law is still relatively undeveloped, the book necessarily makes 
reference to international law and conventions and to the decisions of courts 
fn other countries, But, as the introductory chapter emphasises, the aim of 
the volume is to state the aeronautical law of Hagland, and purely inter- 
national law is dealt with briefly in the first few pages. Thereafter the 
English law, both municipal and its rules of private international law, are 
explained in 200 pages of scholarly and eminently readable text. The rest 
of the book contains appendices of Conventions, Statutes, Orders and General 
Conditions of Carriage and of a short but erudite discussion of the origins 
and history of the maxim, cujus est solum ojus est usque ad coskun. The 
result is a work which will be indispensable to the practitioner as a supple- 
ment to the more exhaustive Shawcross and Beaumont and to the student for 
whom the other book, essentlally a work of reference, is unsuited as a text- 
book. The student will also appreciate the inclusion of a bibliography and, 
all in all, there can be little doubt that this new edition is just what was 
needed to give a filip to academic study of a subject, the future importance 
of which it would be difficult to exaggerate. 

The learned editors have done thelr work admirably and are to be 
particularly congratulated upon thelr success in maintaining brevity without 
sacrificing lucidity. They were unlucky in that various relevant events 
occurred while the book was in the press. Some of these are referred to in 
an addendum to the preface but it was not possible to take note of the Air 
Corporetions Act, 1958, section 8 of which belatedly places the Corporations 
in the same position, as regards limitation of actions, as the other public 
corporations. This is the legislation which the editors call for at p. 208 
after forcefully pointing out that the previous state of the law virtually 
involved this country in a breach of the Warsaw Convention 

In the light of the growing use of air transport for both goods and 
passengers, particular fmportance attaches to Chapters 6-9, dealing with 
contracts of carriage, maritime analogies (which the author and the editors 
believe should be applied only with great caution), and insurance and charter- 
parties. In this connection, a question of great practical importance—whether 


1 s. 8 itself has been repealed by the Law Reform (Limitation of Actions) 

ote.) Act, 1054. It is not often that the law on e particuler pomt is changed 

twice in the course of a single parliamentary session! The Corporations now 
enjoy no privileges as reg limitation of actions. 
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alr consignment notes can be regarded as documents of title to the goods 
represented thereby—is discussed at pp. 194 ef seg. With the general con- 
clnsion—that as yet such notes cannot be equated to bills of lading—few will 
quarrel, although many will think that sooner or later this development will 
be inevitable. But, with respect, the argument of the learned editors seems 
less satisfactory. They first state that the question is whether such notes are 
documents of title within the meaning of the Factors Act, 1888, and the 
Sale of Goods Act, 1898. They then restate this question ‘as follows: “ Does 
the indorsement of an air consignment note pass to the transferee the 
property in the goods comprised in it, and can an alr consignment note, like 
a bill of lading, be regarded as a negotiable instrument in the popular, though 
not in the strict, sense of the term?” This restatement may be criticised on 
the ground that the distinguishing feature of a bill of lading is that indorse- 
ment of it passes possession (rather than property) of the goods, but this is 
of minor importance compared with the objection that the alleged restate- 
ment is in reality a totally different question. To be a document of ttle 
within the meaning of the Factors and Sale of Goods Acts it is not necessary 
that the document should possess elther of the characteristics specified in the 
restatement. For the purposes of the Acts, the expression includes “any 
document used in the ordinary course of business as proof of the possession 
or control of goods, or authorising or purporting to authorise, either by 
endorsement or by delivery, the possessor of the document to transfer or 
receive goods thereby represented”: F. A. 1889, s 1 (4). It is therefore 
submitted that if an air consignment note purported to authorise delivery to 
“A and his assigns” or to “A or bearer” it would be a document of ttle 
for the purposes of the Acts—though not, as yet, one which could be 
regarded as representing the goods for all purposes. Hence it would be 
quasi-negotiable in the sense that a holder of it could pass a good ttle under 
F. A, 1899, s. 2, if he was a mercantile agent, or under sections 8 and 9 
(otherwise S. of G. Act, 1898, a. 25) if he was a buyer or seller, while transfer 
of the note to a bona fide purchaser would defeat the seller’s right of stoppage 
in transitu by virtue of 8. of G. Act, 1898, s. 47. Admittedly, the I. A. T. AL 
consignment note does not in fact authorise delivery to assigns or to bearer 
and the point may therefore be academic. On the other hand, it seems that 
the alr corporations and companies have it in thelr power to confer this 
limited quality of “negotiability” on their notes, whenever they want to. 
Further, it seems that a passenger's luggage ticket hes already acquired this 
status, for such tickets must, under the Convention and the Act, contain 
a statement that delivery of the luggage will be made to the bearer of the 
luggage ticket! 

However, these intriguing avenues must not be further explored here— 
though perhaps the learned editors will venture down them in the next 
edition, which undoubtedly will be needed considerably before the expiration 
of another twenty-one years. The learned editors have shown that in its 
preparation they can be trusted to maintain both the spirit and the quality 
imparted to the work by Sir Arnold McNair. 

L. C. B. G. 


Tor Law or Tort in LocaL GOVERNMENT. By Mary BEL 
CAIRNS, LL.M., PH.D. [London: Shaw & Sons, Ltd. 19854. 
xxiii and 142 pp. (with tables and index). 21s. ] 


Booxs on substantive administrative Jaw are greatly needed, for there are 
many important differences between the liability of public authoritles and 
that of private individuals for tort, breaches of contract, crimes and other 
wrongs. But if such studies are to be valuable, they must distinguish those 
aspects of lability which are peculiar to public authorities; and Dr. Cairns, 


Cai 
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who has collected and examined many cases in which local authorities have 
appeared as defendants, has overlooked this preliminary question. Parts of 
this book are useful; the passage on defamation is an example. But too 
often cases are set out under headed sections in which the fact that a local 
authority was concerned is quite irrelevant. Bowater v. Rowley Regis 
Corporation (on volenti), Knott v. L. O. O. (on animals), Chapelion v. Barry 
U. D. C. (on negligence), Owens v. Liverpool Corporation (on shock), Parkin- 
son vy. Liverpool Corporation (on negligent driving) and Liddle v. Yorkshire 
C. O. (on trespassing children) are all cases of this kind. Nor is any attempt 
made to relate these cases to others governing the wider issues. Thus the 
only other “shock” case mentioned is Bowrhil] v. Yowng and then only to state 
that Owens’ case was there criticised “so that the legal position is not free 
from doubt” (p. 75). 

On the substantive law, there are many confused passages. It is not true 
to say: “Responsibility for a tort can only be imputed to a local authority 
if two conditions are satisfied. First, it must be proved that the local 
authority is vicariously lable for the tort and, secondly, that tort must be 
one which it is within the power of the local authority to commit” (p. 5). 
One obvious example which contradicts the first “condition” in this proposi- 
tion is the lability of an authority as occupier of dangerous land. The 
second “condition” is fundamentally misleading; later it is restated to mean 
that the authority must have the legal capacity to commit the tort (p. 14). 
The general explanation of the nature of vicarious lability is inadequate. 
The “control” test is set out and the old hospital cases are cited without 
mention of the remarks of Denning L.J. in Cassidy v. Ministry of Health, 
although this case is mentioned fifty pages later. Again, we are told on page 8 
that the servant must be acting within the scope of his employment and in the 
next sentence that this has two possfble meanings, one of which is that the 
act done by the servant must have been “directly authorised by the local 
authority.” Twenty lines later, however, the author states: “A local authority 
may also incur llability for the tort of its servants if it directly authorises 
the tort. This responsibility arises irrespective of the rules relating to the 
scope of the servant’s employment” (p. 9). 

In a passage on “The Enforcement of Powers” we are told, “No action 
may be brought in the courts to make a local authority exercise the dis- 
cretonary power with which it has been entrusted by the legislature” (p. 116). 
This is not so, as reference to R. v. L. O. OC., ow p. Corrie (1918), amongst 
many cases, would have shown. Equally false is the statement: “When a 
remedy is given by the legislature in the event of default by the local 
authority to exercise its discretionary power, then that is the only remedy 
available to a person injured” (p. 117). This is partly contradicted by a 
half-truth on p. 122: “The intention of the legislature is the deciding factor 
in determining whether the statutory remedy is to be the sole remedy or 
whether it may be an alternative remedy to an action for damages or an 
injunction.” 

The pages on limitatton of actions do not contain any mention of Firestone 
Tire and Rubber Co. v. Singapore Harbour Board (1952) and so it is said 
that “acts performed voluntarily fall outside the meaning” of the Public 
Authorities Protection Act (p. 128). 


There are a number of minor mistakes. A parish meeting is not an elected 
body (p. 1); the “inhabitants” of a borough are not incorporated (p. 2); 
resolutions of committees are not necessarily subject to council approval 
(p. 15); the Ministry is not called “ Local Government and Housing” (p. 60); 
the name of Lynskey J. is misspelt on p. 67. A large number of cage 
references in the footnotes are to “T.LR.” only, although these cases have 


-been fully reported in the Law Reports; the index of cases rectifies this but, 


rightly or wrongly, the reader is left with the worst of suspicions. 
Finally, a word must be said about the style. There are a number of: 
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simple grammatical errors like “inherent to” and “distinct to” (both on 
p. 8). But there are also sentences of this kind: “With regard to the 
relation of master and servant, there are many persons employed by local 
authorities in respect of whom this relation exists but somewhat different 
considerations apply to those persons engaged in local government service 
than to those employed by private individuals” (p. 6) and “The Housing 
Acts are analagous [sic] to the Factories Acts in that they make provision 
for the protection of the housing of the working classes, out of which local 
authorities cannot contract” (p. 88). 

Dr. Cairns has shown a capacity for tackling a difficult problem and much 
herd work has gone into this compilation. There is scope for her undoubted 
talents; the need for research in this field is great and it is to be hoped 
she will persist in it But she has not yet realised the difficulties or the 
implications of this sort of study. Hino ilas lacrimas. 


J. A. G. Gaorrrra. 


Toe Law or Trusts. Sixth Edition. By Groner W. Kereron, 

M.A., LL.D., of Gray’s Inn, Barrister-at-Law; Professor of 

lish Law in the University of London; Dean of the Faculty 

of Law, University College, London. [London: Sir Isaac 
Pitman & Sons, Ltd. 1054. lxviii and 499 pp. £2 5s.] 


Tars work is a thoroughly comprehensive and reliable statement of the rules 
of law and equity applicable to trusts of real and personal property. Well 
over two thousand cases and one hundred statutes are discussed and referred 
to in a most readable and authoritative manner. 

The arrangement of earlier editions is maintained, the principal additions 
beimg on Charitable Trusts, and the inclusion of a chapter entitled: “Trusts 
in the Conflict of Laws.” 

. Part I (Chapters I to X) concerns the formation of trusts, and deals 

with thelr nature, development, classification and creation. Charitable, 
implied, resulting and constructive trusts are all given detailed consideration, 
along with the principles affecting their validity and enforceability. 

In Part II (Chapters XI to XVI) the rules governing the appointment, 
retirement and removal of trustees are ‘first examined, and a lucid analysis 
follows of the various powers and duties of trustees in relation to the 
administration of trust properties. 

Part IIT (Chapters XVII and XX) relates to breach of trust, and deals 
with both the civil and criminal liability of trustees, es well as with the 
special rights of beneficlaries in regard to compelling performance, 
impounding, and following trust property. Finally, the various Hmitations 
on the liability of trustees are considered and an interesting account is given 
of the main rules evolved by the English courts where conflict problems have 
arisen. . 

Apart from being a valuable exposition of the law of trusts as it exists in 
the middle of the twentleth century, this work could well be a fertile source 
for a detailed inquiry into the need, desirability and legality of extending 
the idea of trust obligations and duties so as to superimpose some, at least, 
of the responsibilities of trustees upon al members of the public who are 
entrusted with the wise, prudent and diligent administration of other people's 
property. Just as uses and trusts were originally developed to safeguard the 
interests of persons other than the strict legal bwner, so too, it would seem, 
that according to basic conceptions relating to the true nature of trusts as, 
for example, the view that .it is “a confidence reposed in some other” 
(Coke); “a fiduciary relationship with respect to property” (American 
Restatement); “the appropriation of property to the fulfilment of some 
object” (Lepaulle), or “an equitable obligation” (Underhill), there would 
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appear to be no reason why, in modern times, appropriate principles of trust 
law should not be adapted, and applied, whenever the expenditure of public 
money, or the administration of public property, is involved. 

It is interesting to observe in Chapter VIII that many functions of modern 
public authorities have formerly been recognised as suitable subjects for 
public trusts; for example, specific gifts for the repair of highways or bridges 
(Hkham Parish v. Warreyn (1685)' Duke 67; Forbes v. Forbes (1854) 18 
Beay. 552); for the supplying of water to a town (Jones v. Wiliams (1767) 
Amb. 651); for the establishment of a.cemetery (Aét.-Gen. v. BHxxard (1855) 
21 Beary. 285); for improving, paving or lighting a town (Att.Goen. v. Heelis 
(1824) 2 S. & S. 77); and for the provision of a fire brigade (Re Wokingham 
Fire Brigade Trusts [1951] Ch. 878). Moreover, general gifts to a parish 
(West v. Knight (1669) 1 Ces. in Ch. 184; dtt-Gen. v. Webster (1875) L.R. 
20 Eq. 488); or to a city (Atitten. v. Carksle Corporation (1828) 2 Sim. 
487), or “unto my country England” (Re Smith [1982] 1 Ch. 158), have 
been held to be within the law relating to charitable trusts, and, of course, 
trusts “for the advancement of education” and “for other purposes bene- 
ficial to the community” are within Lord Macnaghten’s classification of 
charitable objects in Income Taw Commissioners v. Pemsel [1891] A.C. 581. 

Cases such as these would seem to suggest that public money compulsorily 
raised for public purposes is in no way fundamentally different from money 
specifically given to a public authority for such purposes, and, therefore, 
although there can be no question of superimposing trusts in their ordinary 
private sense upon governmental processes as a whole, the establishment of 
minimum standards and safeguards, akin to the obligations and duties of 
trustees generally, would appear to be both necessary and desirable, in order 
properly to protect the thousands of millions of pounds worth of public 
property in the modern State. Within the next few decades, it will be 
interesting to see whether or not the inherent excellence and adaptability of 
the English law of trusts will necessitate the inclusion, in future editions of 
this work, of important additional chapters on such matters as constitutional, 
administrative, and governmental quasi-trusts, with special reference to the 
position, obligations and duties of those entrusted with the expenditure of 
public money and the administration of public property. 


M. R. R. Davies. 


Tax Law or Wurs. Fourth Edition. By S. J. Bamzy, M.4., 
LL.M., of the Inner Temple, Barrister-at-Law, Rouse Ball 
Professor of English Law in the University of Cambridge. 
[London: Sir Isaac Pitman & Sons, Ltd. 1958. xlix and 281 
and (index) 28 pp. 40s.] 


Bartexy on Wills now enters upon its fourth edition. Except for a slight 
Increase in girth, largely due to the need for dealing with recent statutes, it 
bears few marks of age. It remains an excellent and readable textbook on 
what could well be an arid subject. Its great merit lles in the balance of 
treatment and the fullness of fllustrative examples. As, however, statutory 
developments force the book to grow in sige, it might be considered whether, 
in future editions, the more general passages not specifically directed at wills 
might not be shortened. On the one hand, while it cannot be denied that these 

make the book to some extent self-contained, it seems likely that most 
of its student readers will already have a sufficient general background of 
land law. On the other hand the space thus saved could be used for the 
fuller treatment of such matters as the Intestates’ Estates Act, 19523 (which 
Clearly arrived when the present edition was well advanced). It seems 
unlikely, for instance, that the new power of appropriation can be left without 
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comment. Similarly, some matters specifically concerning wills, such as 
capacity, might also be more fully dealt with. 

The date of the 1952 Act has unfortunately meant that not all of its 
consequences have been fully carried into the text. Thus at p. 85 the obligation 
to bring into hotchpot in cases of partial intestacy appears still to be limited 
to children and issue. On the other hand new cases have been carefully 
welded in, but the amendment to the rules as to wages as a preferred 
debt has escaped. These are small matters unlikely to detract from the 
merits of a book which despite its preparatory claim to be an introductory 
survey for students achieves very much more while retaining both grace 
and clarity. 

J. D. B. Mrrosex1t. 


Tue Mranuye or Incomx In THE Law oF Income Tax. By F. E. 
LaBare, Associate Professor in the School of Law, University of 
Toronto. fToronto: University Press (London: Geoffrey 
Cumberlege). 1958. x and 880 pp. 97s. 6d. net.] 


“Income Tax, if I may be pardoned :for saying so, is a tax on income. It is 
not meant to be anything else,” so said Lord Macnaghten In Att.-Gen. v. 
L. O. O. [1901] A.C. 26, 85. What, however, is the meaning of the term 
“income” ? The British Income Tax Acts nowhere define this expression; they 
merely specify sources of income and lay down rules for computing the income 
arising therefrom. ‘These Acts tell us, therefore, nothing of the real nature 
of “income” nor what determines whether a receipt shall be endued with a 
“revenue” or a “capital” quality. In Canada, too, the Income Tax Act is ` 
just as vague for it defines “income” as “income . . . derived from all 
sources” ! : 

Professor LaBrie in a chapter entitled “Income at Common Law” deduces 
from the decisions of the courts, both here and in Canada, two cardinal 
principles which determine the nature of income. The first is that “ Income 
includes only amounts arising or resulting from the pursuit of gain”; this 
principle, he says, enables one to determine whether a receipt is of a “ revenue” 
or a “capital” nature and accounts for the exclusion of “capital gains” from 
the meaning of “income.” The second principle defines “income” as “net 
income,” that is “‘incomings’ less certain ‘outgoings’ or expenditure to be 
determined according to ordinary commercial principles.” 

Dr. LeBrie devotes three chapters, on “Income from Business,” “ Income 
from Property” and “Income from Personal Services,” to an elucidation of 
his first principle. “Income,” he says as regards businesses, “arises from the 
pursuit of gain and it is this subjective element which distinguishes ‘income’ 
from other forms of ‘incomings,’ especially ‘capital gains’”; the learned 
author, however, admits that the test actually adopted by the courts is an 
objective one for they have always avoided questions of “intention.” The 
courts, he says, have looked on business as “the pursuit of gain through un- 
defined activity in an unlimited sphere” and, in the case of persons already 
engaged in trade, have tended to regard all gains made by the trader as 
“income” unless they can definitely be shown to be “ capital,” see for example, 
Imperial Tobacoo Oo, Ltd v. Kelly [1948] 2 All E.R. 119. Itis only in the 
case of purchase and resale by a non-trader that the strict concepts of 
“ carrying on a trade” are applied, of. Jones v. Leeming [1980] A.C. 415. 

The issue of “income” or “capital,” says Dr. LaBrie, equally dominates 
incomings arising from the ownership of property. In our law where capital 
is converted into income, as in the case of an annuity, the whole of the latter, 
incorrectly says the learned author, is regarded as income; this doctrine was 
so averse to the economic structure of Canada that the legislature altered the 
law and only the strict income content of an annuity is taxable there. In 
Canada income from companies is as a rule taxed twice over, once on the 
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company and again on the recipient of the dividend; this multiple taxation of 
corporate income does not occur here because of the operation of the principle 
of “taxation at the source,” see I. T. A., 1952, 5. 184. The most interesting part 
of the chapter dealing with “ Income from Personal Services” is that relating to 
compensation for loss of office; Dr. LaBrie explains the exclusion of such 
payments from the term “income” on the ground that they are made in 
exchange for the loss of a source of income and are therefore capital in their 
nature; the legislature in Canada, because of the consequential loss of revenue, 
has enacted special provisions taxing payments made on or after retirement 
from employment. 

In Part III of his work, Professor LaBrie considers his third principle under 
the head “ Deductions,” fe, from gross incomings. Here he is somewhat 
handicapped in his elucidation of a general principle by the Canadian statutory 
provisions which were somewhat similar to, but much more restrictive than, 
the British rule prohibiting a deduction for any expenses not “wholly and 
taclusively laid out ... for the purposes of the trade,” section 187 (a) I. T. A, 
1952, reproducing Rule 8 (a) of the Rules relating to Cases I and II Schedule D, 
Income Tax Act, 1918. In a lengthy chapter (VI), Dr. LaBrie considers most 
of the British cases dealing with “deductions” and arrives at the conclusion 
that behind the express provisions of our Income Tax Acts lies the doctrine 
that income from trade is to be computed according to ordinary commercial 
principles but that overly remote expenditures and any expenditure of a capital 
nature are excluded. He definitely disapproves of Lord Davey’s gloss in 
Strong ¢ Co. v. Woodifield [1906] A.C. 448, 458 that expenditure to be alow- 
able must have been made “for the purpose of earning the profits.” 

Since two-thirds of the 400-odd cases considered in this book are British, 
the value of the work to the practitioner here is self-evident for he will find 
in Dr. LaBrie’s shrewd comments much of value to a consideration of the 
principles underlying the stark words of the statute. Your reviewer does not 
like to end with a word of criticism but both the Table of Cases, which lacks 
any reference to the various series of Law Reports, and the Index are 
Inadequate for so important a work. 

A. F. 


Hans Wtrpineger. Freiheit der persönlichen Entfaltung, Kartel- 
und Wettbewerbsrecht. Juristische Studiengesellschaft, Karls- 
ruhe. Schriftenreihe, Heft 8. [Verlag C. F. Müller, Karlsruhe. 
1958. 19 pp. DM 1.80.] 


Tuts little pamphlet contains a lecture given by Professor Wiirdinger to the 
Juristische Studiengesellschaft at Karlsruhe. Professor Wurdinger is one of 
the leading authorities on commercial law and the author of a work of some 
merits on English legal history. The Juristische Studiengesellecheft is a body 
sponsored by the judges of the German Federal Supreme Court and a number 
of other most responsible persons and organisations. The person of the author 
end the importance of the body under whose auspices this lecture was given 
and which is responsible for its publication, render it desirable to draw 
attention to a feature of this pamphlet which cen well be described as being 
significant of certain trends of development in certain sectors of contemporary 
German legal science. 

Decartelisation was considered to be a task of immediate importance by all 
the four Occupation Powers of Germany. Its necessity is said in para. 12 of 
the Potsdam Agreement to follow from the fact that decentralisation of 
economic power was desirable having regard to the monopoliste power 
acquired by some of the concentrations effected in Germany, both before and 
during the Nai régime. In the British Zone the Potsdam Agreement was put 
into effect by Military Government Ordinance No. 78. The preamble to this 
Ordinance reads as follows: 
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This Ordinance is enacted in accordance with Paragraph 12 of the 
Potsdam Agreement in order (i) to prevent Germany from endangering 
the safety of her neighbours or again constituting a threat to international 
peace; (il) to destroy Germany’s economic potential to wage war and 
(lii) to ensure that measures taken for Germany’s reconstruction are con- 
sistent with peaceful and democratic purposes; (iv) to lay the groundwork 
for building a healthy and democratic German economy. 
Identical enactments exist in the other zones of occupation. The power of 
legislation on the problem of decartelisation bas now passed into German 
hands. Discussions are going on in interested circles as to the form and contents 
of a German law to replace Military Government Ordinance No. 78 and the 
corresponding laws in the other Western Zones of Occupation, all of which 
bear close and deliberate resemblance to the anti-trust legislation of the U.S.A. 
No doubt any representative of German legal science is fully entitled to say 
that he welcomes the fact that Military Government | ton which is 
modelled on a foreign legal system will soon be replaced by German legislation. 
Indeed, it would probably be strange if he were to say anything else. It is, 
however, something entirely different if the opportunity of this discussion is 
used for the purpose of attacking without the slightest justification the motives 
and aims of the Allied Military Government in Germany whose record of 
achievement is an established historical fact. Yet, this is what has been done 
in this lecture delivered before so distinguished an audience and published 
under the auspices of so important an organisation. 

Herr Wtrdinger comments on the Military Government Ordinances and on 
their preamble in the following words: 

These Ordinances breathe—this appears clearly from the preamble—the 
spirit of slavery and compulsion, not that of liberty. Their purpose was 
to weaken the German economy and to cut down the permissible size of 
enterprises to the Western German miniature markets, left over at the 
end of the war. They ordered a splitting up of economy and commanded 
unrestricted competition just because of its detrimental effect. 

In other words: a plainly diabolical intention is imputed to the occupying 
powers in that it is said that they imposed decartelisation upon the three 
Western Zones of Occupation with a view to preventing the economic recovery 
of Germany. One must wonder how many members of Herr Wurdinger’s 
audience can possibly have swallowed this tall statement. Did none of them 
remind the speaker of the ploneer work done by the Military Government in 
sctting Western Germany on its fect? Did none of them remember Marshall 
Aid? Has none of them drawn attention td the fact that it is Just nonsense 
to say that the U.S.A. can have intended to keep Germany down by introducing 
in Germany laws which in the opinion of many experts have greatly contributed 
to making the U.S.A. as powerful as she is today? 
Herr Wurdinger adds: 

Meanwhile hatred has given way to quiet objectivity, the wish to 
enslave to readiness to co-operate, economic suppression to economic 
assistance, the command of the occupying power to agreement between 
equal partners. - 

It is clear that a new legend is in the making. The occupation of Western 
Germany, it seems, had nothing to do with the necessity of reintroducing some 
sort of order into a country whose Government had collapsed after ‘over- 
throwing the entire world with the worst of all wars and committing crimes 
unheard of in the history of mankind. The sole purpose of the occupation was 
“hatred,” the “ wish to enslave” and “economic suppression.” It is graciously 
admitted that the Occupying Powers have somewhat improved since that early 
period, but no doubt it is thought useful to remind the German public of the 
régime of oppression set up by Britain, France and the U.S.A. in 1945 in 
Western Germany. The usefulness of such a legend becomes apparent, if one 
remembers that recent research has brought to light a number of facts, which 
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those responsible for the concentration of German economic power during the 
Weimar Republic and during the Nasi period may well wish to make people 
forget. It is suficient to mention in this connection the flnanctal support given 
to the Nari Movement in 1982 (see Bullock, Hitler, A Study in Tyranny, 1958, 
p- 248), the findings of the District Court of Frankfurt in the case of Wollheim 
against I. G. Farben and those of the U.S.A. Military Courts reprinted in the 
Annual Digest of International Law Oases, 1947, No. 122 (Flick), 1948, No. 214 
(Krupp) and No. 218 (I. G. Farben). No doubt the process of myth-formation 
is at present in an early stage. It is this fact which renders it desirable to 
draw attention to it now and to allot to a review of Herr Wurdinger’s 
pamphlet more space in an English legal periodical than the rest of its contents 
could possibly justify. 


E. J. Comm. 


SECURITIES FOR Bankers’ Apvances. ` By J. Mines HoLDEN, 
LL.B., PH.D., A.I.B., of Lincoln’s Inn, Barrister-at-Law. 
[London: Sir Isaac Pitman & Sons, Ltd. 1954. xxx and 
880 and (index) 12 pp. 25s. net.] 


Tumis new book is divided into six Parte. The first, which represents almost 
a third of the book and which deals with mortgages of land, compares very 
well indeed with the chapters on mortgages in students’ textbooks on Real 
Property. Then follow Parts relating to mortgages of life policies and of 
stocks and shares. Part IV contains by far the best treatment in a student's 
textbook of the subject of guarantees, and the way in which Dr. Holden goes 
through the clauses of a typical guarantee agreement, explaining their purpose 
and how they circumvent legal rules disadvantageous to a bank lending on 
the security of a guarantee, is really excellent. The next Part conteins 
chapters on mortgages, pledges and hypothecations of goods, the Factors 
Act, 1889, and agricultural charges. The final Part gives an account of 
miscellaneous topics, including mortgages of equitable interests, assignments 
of debts, collateral security, and the spectal positon of a limited company 
as borrower. 

Throughout the book Dr. Holden maintains a consistently high standard. 
The only error noticed is a small one on p. 254, where Oppenheimer v. Atten- 
borough ¢ Son [1908] 1 K.B. 221 is ignored, and it is stated that a mercantile 
agent can pass ownership under section 2 of the Factors Act, 1889, when he 
is acting in the ordinary course of Ais business. The omission of any reference 
to sections 88 (1) and 89 (1) of the Law of Property Act, 1925, is sur- 
prising; it is not sufficient to state that a mortgagee of land has power to 
sell without any Indication of the estate which the purchaser from him 
obtains. In a second edition there could usefully be some explanation on 
p. 44 of the term “estoppel,” and some indication on p. 170 that the rule 
that a guarantee is unenforceable by action unless evidenced by writing is 
not without exception. 

The book contains a lucid and accurate account of the law and of the 
consequential banking practice, written by an author who is obviously a master 
of both. Clearly it will prove invaluable not merely to candidates for banking 
examinations but also to bank officials, who will be confronted in their daily 
work with very few problems relating to securities which cannot be answered 
from it. One can confidently predict for it a great success. 


J. A. Homer, | 
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GILBART Lecrures ON BANKING, 1958. The Law relating to the 
Collection of Cheques by Bankers for their Customers. By 
LORD CHORLEY, M.A., Barrister-at-Law. [London: University 
of London, King’s College; Blades, East & Blades, Ltd. 
pp. 56. 2s.] 


For the 1958 Gilbart Lectures, Lord Chorley has taken for his subject the 
collection by bankers of their customers’ cheques, and the result is a lucid, 
learned and accurate examination of this important specialist topic, an 
examination of great value and assistance to banker and lawyer alike. 

The Lectures are divided into five main heads, (1) the meaning of the word 
“collecting,” (il) the capacity in which the collecting banker acts, (ill) the 
legal results which flow from his actions, (lv) the protection conferred on 
him by section 82 of the Bills of Exchange Act, 1882, and (v) the remedies 
of the collecting banker against his customer or a third party, if the banker 
cannot avail himself of section 82. 

Of these heads, (i), (di) and (iv) deservedly receive the fullest treatment. 
The exposition in (iif) of the tort of conversion for which a collecting banker 
would be liable at common law, and the discussion in (iv) of the practical 
steps which he might take in order the more easily to establish that he has 
acted without negligence, so as to avall himself of section 92, are of especial 
value to the banker, but are also of great interest to the lawyer as they. 
demonstrale the practical difficulties which confront the banker. 

The inguiry in (H) into the capacity in which the collecting banker acts 
when collecting cheques for his customers contains a detafled criticism of the 
well-known banking decision in the Gordon case. Lord Chorley’s main thesis 
is that the House of Lords were wrong in assuming that a collecting banker 
cannot at one and the same time be both a holder for value and an agent 
for collection. Thus, he argues, where a collecting banker advances money 
to his customer against uncollected cheques, the banker has a lien on those 
cheques for the amount of the advance, and therefore, by sectlon 27 (8) of 
the Bills of Exchange Act, 1882, “he is deemed to be a holder for value to 
the extent of the sum for which he has a lien.” The existence of such a Hen 
does not preyent the general property in the cheques from remaining in the 
customer, and the banker has merely a special property in them which is quite 
compatible with his capacity as agent for collection. 

As Lord Chorley remarks, however, this solution of the problem presented 
by the facts in the Gordon case did not commend itself to any of the 
eminent lawyers who took part in the case, and so we are left with the 
difficulties inherent in that decision, and with the salutary reflection that, 
if the question of the capacity in which the collecting banker acted had been 
left to the jury by the trial fudge as a question of fact, as Lord Macnaghten 
in the House of Lords sald it should have been, in all probability nothing 
more would have been heard of the case. 

Be that as it may, this re-examination of the case and, indeed. the clear 
and skilful examination of all the various topics dealt with in these Lectures 
serve the admirable purpose of stimulating thought and discussion, and 
emphasise the overwhelming importance of principles in the law, in contrast 
with the idolatry, especially, as the author points out, among amateur lawyers 
and students, of the particular precedent with which our English law is 
becoming overburdened. 

C., F. Pansman. 


PROBLEMS OF PARLIAMENTARY GOVERNMENT IN CoLonres. A Report 
prepared by the Hansard Society. [London: The Hansard 
Society. 1958. xand 154 pp. 12s. net.] 


Or the several publications of that wholly admirable institution, the Hansard 
Society, this is perhaps the most valuable. The Report was drafted by Mr. 
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Sydney D. Bailey, the Assistant Director of the Society, in conjunction with 
a strong advisory committee. The Soclety conducted correspondence with 
more than a hundred persons in various parts of the world in connection with 
the Report. The appendices to the Report include a list of non-self-governing 
territories of all nations, a selection of representative statements on British 
colonial policy, an examination of the doctrines of paramountcy and partner- 
ship, and fuller consideration of the problems of Malaya, Mauritius and the 
Belgian Congo. 

The Report analyses the problems involved in the development of 
parliamentary institutions in dependent territories. It examines the impact of 
modern ideologies on colonial peoples, the differences between the colonial 
policies of the metropolitan countries, the special difficulties inherent in plural 
societies, the role of local government as a school for parliamentary govern- 
ment, and the possibilities of functional co-operation. It is more concerned 
with stating problems—and it states them with an exemplary lucidity— 
than with offering glib solutions. Lines of approach towards future progress 
are suggested without dogmatism. 

Controversy over the constitutional problems of the dependent territories 
of the Commonwealth is too often bedevilled by muddled thinking: emotional 
reactions to specific situations are substituted for a cool appraisal of the 
larger issues at stake. Clearer thinking will be stimulated by this Report. 
It should be read and reread by all who are interested in public affairs. 


S. A. pe SMITH. 


Pakistan CONSTITUTION: AN Essay. By C. M. SHaraat. Fore- 
word by Mr. Justice Kayanı. [Lahore: Published by the 
author. 1058. 86 pp. Rs. 2/8/.] 


A warr in the first number of the Pakistan Law Review has drawn attention 
to the fact that “Pakistan suffers greatly for want of writers on legal 
subjects.” One may add that students from other countries who are 
interested in the constitutional law of Pakistan are handicapped not only 
by the absence of commentaries but also by the extraordinary difficulties they 
experience in trying to obtain an up-to-date text of the temporary Con- 
stitution and by the dearth of accessible official publications in general Mr. 
Shafqat’s essay on Pakistan’s temporary Constitution therefore comes as a 
welcome surprise. The author has read widely in legal theory and the con- 
sttutional laws of England, other Commonwealth countries and the United 
States, It is fair to say that his powers of exposition are not yet commen- 
surate with his insight and erudition. The arrangement of material is some- 
times pusxaling—the last page might well have been the first—and there are 
a few obvious mistakes (¢.7., in notes 45 and 76). But the essay, read as 
a whole, promises good things for the future. When the new Constitution 
of Pakistan is finally adopted it will have at least one able commentator. 


S. A. pm Sauarra. 


a 


Ix Conseu D’Etat: Livre supmame. [Paris: Recueil Sirey. 
1952. 698 pp.] 


THis volume has been published to commemorate the 180th anniversary of 
the Conseil Etat. After an introduction by Professor René Cassin, Vice- 
President of the Consell, it is divided into two principal Parts entitled 
“Continulté, évolution et méthodes du Consell d'Etat” and “Le rayonnement 
du Conseil d'Etat et le droit administratif à l'étranger.” The first Part, after 
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chapters on the historical development of the Conseil, is in two sections entitled 
“Le Conseil d'Etat au contentieux” and “ L'activité législative et administra- 
tive.” This Part is written by Presidents of subsections of the section du 
contentious, matires des requdtes, audtieurs and others. The second Part 
consists of chapters on administrative law written by authorities from 
seventeen countries in Europe, North and South America. 

There is a very great amount of material on the large pages of this 
most impressive volume. ‘The literature available in this country on the 
Conseil both in French and in English is rapidly increasing and this learned 
and expert volume will be invaluable to all students of the subject. It is 
to be admired and welcomed. 

J. A. G. GR OFTITE. 


Tar Busmzss Law Review: a JOURNAL OF COMMERCIAL LAW AND 
Practice. Edited by Curve M. Scusorruorr. Vol. I, 1954. 
[London: The Thames Bank Publishing Company, Ltd. 980s. 
annually. | | 


Tamaz has been rather an outburst of new law reviews since the end of the 
war. Most of these have been technical in character and therefore of limited 
interest outside the immediate field with which they are concerned. The 
Business Law Review, the first number of which I found of great interest and | 
value, evidently alms to do something more. It is intended chiefly for members 
of the business community and will keep them in touch with the main develop- 
ments of commercial law and will at the same time devote particular attention 
to those sections of the law which are in need of reform. At the same time, 
to judge from this number, there will be no writing down to the supposed 
ignorance of a lay readership, for the articles are well written and scholarly, 
and should be helpful to the legal profession as well as to the business 
community. i 

This issue contains valuable editorial notes, articles on Carriage of Goods by 
Air, the new Indian Company law, the Export Trade Terms of the Interna- 
tional Chamber of Commerce, the new Merchandise Marks Act, and the Lawyer 
in Business. There are a series of notes on Company Prectice, Accountancy 
and Taxation and American Business Law and on several of the more 
important recent decisions in commercial cases; also a number of short book 
reviews. We heartily welcome the Business Law Review and wish it all 
success. 


C. 
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JUDICIAL INTERPRETATION OF DIVORCE 
JURISDICTION IN THE CONFLICT OF LAWS 


Or the various ways in which the common law may develop, that 
of the reformulation (whether deliberate or unintentional) of tradi- 
tional concepts, divisions and interpretations of law is not the least 
important. Though a little unorthodox, it is often effective and, 
indeed, under certain circumstances the only effective method that 
Judges can adopt to evolve a new rule of law or to expand an 
existing one. It is suggésted that several recent cases! on divorce 
in the field of conflict of laws provide a demonstration of this 
judicial technique. 

In particular, we can.see in judgments of the Court of Appeal 
within the past year or so incursions of two kinds into the principle 
generally accepted as having been established by the Privy Council’s 
opinion in Le Mesurier v. Le Mesurier.’ The well-known principle 
enunciated by that case is that jurisdiction in divorce belongs 
exclusively to the courts of the domicile of the parties. The less 
well-known exception to the principle established in the same case 
will be considered later. The inappropriateness of the principle 
in an absolute sense under modern social conditions has been a 
theme for writers’ on the conflict of laws for many years, while 
judges * from time to time have voiced their uneasiness at the 
position of the deserted wife under such a principle of jurisdiction. 
Even on a matter so devoid of electoral appeal Parliament has taken 


1 Har-Sheft v. Har-Sheft [1952] 2 All E.R. 881; on a , [1958] 1 All E.B. 
788. Decision on petition [1958] 2 All B.R. 878; Joseph v. Jos [1958 
2 All E.R. 710; 1 W.L.R. 1188; Travers v. Holley [1958] 8 W.L-B. 507. 

2 [1805] A.C. 817. 

2 Dicey’s Con of Laws (6th ed. 1949), 107; Falconbridge, Essays tn the 
Conflict a ws, 618-4; Read, The Recognition of Foreign Judgments, 208 ‘ 
et s6q.; -Freund, note in § M.L.R (1941) 68; Tuck, Can.Bar Rev. 
686 ; Moria XXIV Can.Bar Rev. 78; Graveson, 8 I.L.Q. 871; 96 B.Y.B.LL. 
(1949) 207; 87 Transactions of the Grotius Sooety, 149 (1981). 

4 Bee, 6g., dicta ın Nsboyet v. Niboyet oe 4 P.D. 1; Ogden v. Ogden 
[1908] P. 46; Stathetos v. Stathatos [1018] P. 46; and De Montaigu v. De 
Montaigu [1918] P. 154. 
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action,® though admittedly on the motion of a private member." 
It is entirely in keeping with the spirit of the age and the develop- 
ment of juristic thought on the conflict of laws that a new inter- 
pretation hag been placed on: this Privy Council decision of 1895, 
both in a transfer of emphasis from the question of choice of 
jurisdiction to that of choice of law and, in a second direction, in an 
extension of the basis of jurisdiction from domicile to residence 
when justified on the grounds of similarity of legal rules when the 
question before the court is one of the recognition of a foreign 
decree of divorce. 

A. -Choice of law in relation to religious divorces 

- On the first point the case of Har-Shefi v. Har-Shefi in its 
various phases constitutes a development with interesting possibili- 
ties in the whole field of the recognition of religious forms of 
marriage and divorce. This litigation arose from the following 
facts: in 1950 the husband, a domiciled Israeli, married the wife, 
a domiciled Englishwoman, in Israel according to Jewish form. 
The marriage was valid in all respects. The parties resided in 
England until the husband was deported in 1951, when he resumed 
his residence in Israel and where he continued to be domiciled. In 
September, 1951, the wife received a Jewish bill of divorcement 
at the court of the Chief Rabbi in London. In May, 1952, the wife, 
still resident in England, petitioned the High Court for-a declaration 
that her marriage had been validly dissolved by the Jewish bill of 
divorcement. ‘The husband had purported to enter an appearance 
but was unable to furnish an address within the jurisdiction, and 
because the registrar declined to set this unusual case down for 
trial without directions from the judge, the wife applied ew parte 
by summons for leave to proceed with the petition. 

The judgment of Barnard J. was based on his interpretation of 
the provision,’ on which the petition was founded, that ‘f No action 
or proceeding shall be open to objection, on the ground that a 
merely declaratory judgment or order is sought thereby, and the 
court may make binding declarations of right whether any con- 
sequential relief is or could be claimed, or not.’?* In dismissing the 
summons and the petition the learned judge assimilated the wife’s 
suit to one for a declaration of nullity ° and on the authority of De 
Reneville v. De Reneville}* held that the proper court to consider 


5 Matrimonial Causes Act, 1987, s 18; Matromonial Causes (War Marriages) Act, 
1944; Law Reform (Miscellaneous Provisions) Act, 1049, s. 1; Matrimonial 
Causes Act, 1950, ss. 16 and 18. 

¢ Sir Alan Herbert. 

T R.8.C. Ord , 25, r. 5. 

8 Ap lied to divorce practice and procedure by Matrimonial Causes Rules (8.1. 
1 £0, No. 1940), r. 80. 

*‘' The wife 1s, in effect, @ declaration of nullity on the ground that 
ne secs has been validly lived '’: per Barnard J. [1952] 2 All E.R. 
at . 

10 [1948] P. 100. 
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the validity of the divorce was the court of the domicile. In so 
doing he impliedly treated the wife as not being domiciled in Eng- 
land, i.e., as being domiciled in Israel, on the presumption that the 
divorce on which he was asked to make the declaration was invahd, 
go that by English law the wife, being still married, retained the 
Israeli domicile of her husband. The implication that the divorce 
was invalid and that the wife therefore retained her husband’s 
domicile was manifestly sound, since exclusive jurisdiction in divorce 
in England belongs to a court, i.e., the High Court, other than the 
one purporting to dissolve this particular marriage. What appears 
to the writer unfortunate in this judgment is the assimilation of the 
declaratory jurisdiction here involved to that in nullity of marriage. 
Nullity concerns marrieges that are either void or voidable, as De 
Reneville’s case amply shows: no question of voidness or voidability 
ever arose in the Har-Shefi marriage. It was perfectly valid at all 
times. The only question was whether the purported Jewish 
divorce had or had not effectively put an end to it, not retrospec- 
tively (as would a nullity decree), but simply from the date of the 
delivery of the bill of divorcement. Furthermore, the declaratory 
jurisdiction here invoked involves no change of status of the parties, 
but merely a statement of what their status is. Nullity jurisdiction, 
on the other hand, et least so far as concerns voidable marriages, is 
(apart from statute "') deliberately and propérly confined to a basis l 
of domicile or possibly common residence,* since the real effect 
of a decree of annulment is retrospectively to change the status of 
the parties from married to unmarried, domicile being the normal 
basis of jurisdiction over personal status.” 

From the dismissal of her summons and petition the wife 
appealed,“ and her case was heard by the Court of Appeal con- 
sisting of Singleton, Denning and Hodson L.JJ. After declaring 
that “a petition cannot be dismissed solely by reason of the fact 
that all that is sought is merely a declaratory judgment,”’ ™ Single- 
ton L.J., without expressly dissenting from the other members of 
the court, agreed broadly with the view of Barnard J., that the 
proper court to consider the validity of the divorce was that of the 
domicile, though he would apparently have been prepared to exer- 
cise jurisdiction if adequate evidence of the law of the domicile 
(Israel) had, been presented to the court. Several points arise on & 
reading of this judgment. In the first place, it is a satisfactory, 
and indeed a necessary, construction of the Rule of Court that the 
court has jurisdiction to give a declaratory Judgment in matrimonial 


11 Matrimonial Causes (War Marriages) Act, 134; Matrimonial Causes Act, 
1950, s. 18 0). 

13 Beo De Renscille v. De Renevtlle [1948] P. 100; Casey V. Casey [1940] P. 
490; compare Hutter v. Hutter [1044] P. 95 and Basterbrook v. Kasterbrook 
[1044] P 10. - 

13 Ingerclyds v. Inverolyde [1081] P. %. 

14 [1958] 1 All E.B. 783. 

15 Ibid., 788. 
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causes even where no other particular relief or remedy is requested. 
Secondly, the learned Lord Justice was not prepared to assume that 
the Jewish divorce was valid for the purpose of releasing the wife 
from her husband’s domicile, so as to enable her to acquire a 
domicile in England. It appears that the references by both 
Barnard J. and Singleton L.J. to the court of the domicile as the 
proper court to determine the validity of the divorce are not easy 
to reconcile with the established practice of the English courts. The 
question has hitherto been “ Has the court making the decrée 
jurisdiction to do so? ” ** i.e., a question of choice of jurisdiction, 
not, “ Is the decree valid by the law of the domicile?’ i.e., a 
question of choice of law.’ Hitherto the only question in divorce 
has been one of choice of jurisdiction: as applied to the particular 
facts of the Har-Shefi case the simple question on these traditional 
lines would have been, ‘‘ Has the Beth Din in London jurisdiction 
in divorce??? If not, the divorce is invalid; if such jurisdiction in 
England is recognised, the further question arises: “ On what basis 
or bases may such jurisdiction be exercised? ° Must the parties 
be domiciled in England, as in the case of High Court jurisdiction ? 
Or would it be too destructive of the established jurisdictional 
pattern to allow parties domiciled in England to resort to unilateral 
religious divorce In other words, must the parties be not domi- 
ciled in England? If it is agreed that the major question involved 
in the case is one of jurisdiction, not of choice of law, we may 
speculate on the result of an application in the High Court for an 
order of certiorari directed to the Chief Rabbi to establish the 
divorce jurisdiction of the London Beth Din as an English divorce 
court additional to the Divorce Division of the High Court." 

All three Lords Justices agreed that a purely declaratory juris- 
diction existed in matters of divorce.’* Lord Justice Denning’s 
reference to a remark by Sir Herbert Jenner is much in point, in 
which the latter explained the reason for the ecclesiastical declara- 
tory jurisdiction, “‘on the ground that it is material for their own 
sakes and that of the public that their status should be known; and 
the object of the proceeding is to have the status of the parties to the 
marriage defined by the sentence of a competent court.” 7° No less 
in point was the warning of Hodson L.J. against encouraging 


16 Bater v. Bater [1006] P. 209 
-17 Thig approech has hitherto been justified only in the of situetion covered 
by the Paes in Armitage V. Att.-Gen. [1906] P. 125. The point ıs con- 
sidered by Professor J. A. O. Thomas ın 2 International and Comparativas Law 
Quarterly, HA ot seq. 

18 From the juridical nature of the Jewish Get (see the learned note by Vesey 
Fitzgerald, 8 LO.L.Q. (1954) 150) it would seem appropriate to apply the 
normal test of choice of jurisdiction. 

.1® The implications in the conflict of laws of this aspect of the case are considered 
in a learned article by Francescalns, 19 Zettschrtft fur auslandisches und 
internationales Privatrecht (1054) 58. 

18 Roy Vv. Sherwood d Ray (1886) 1 Curt. at 227. 
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“ applications for what may be called naked declarations where -no 
sensible purpose is served thereby.” *! 

Having agreed that a simple declaratory jurisdiction existed, 
Denning and Hodson L.JJ. proceeded to determine the bases on 
which it should be exercised. Denning L.J. sought a basis in the 
domicile of the wife in England: that depended on the validity 
of the Jewish divorce, “ and that in turn depends on the law of 
Israel.” ** In these words lies a new development of English law. 
The validity of the divorce for an English court is generally thought 
to depend, with respect to the learned Lord Justice, on whether 
the court pronouncing the divorce had jurisdiction to do so. The 
question is one of jurisdiction, not as has been said already, one of 
choice of law. So far as established rules of English conflict of laws 
are concerned the attitude of the law of the domicile to a divorce 
pronounced in England is irrelevant to the validity of that divorce 
in an English court. One cannot easily fit into existing principles 
the further remark of the learned Lord Justice that he did “ not 
place any reliance on the fact that the bill of divorcement was 
delivered in England.” ® By all traditional standards no fact 
could have been more relevant. The test of validity is conclusively 
moved from the realm of jurisdiction into that of choice of law by 
Denning L.J.’s further observation that ‘‘ The parties were at the 
time of the divorce domiciled in Israel, and the validity of the 
divorce must depend on the law of Israel and not on the law of 
England.” + 

Unlike Singleton L.J., Hodson L.J. was prepared to assume. 
the validity of the divorce for the purpose of assuming jurisdiction 
on the basis of the wife’s domicile. The learned Lord Justice 
agreed with Barnard J. in assimilating the bases of this declaratory 
Jurisdiction with those of nullity proceedings. Whatever objec- 
tions may be taken to the analogy, the rule at least is clear—as 
clear, that is, as are the bases of nullity jurisdiction. 

Thus we reach the final chapter of this unusual story. In the 
Divorce Division Pearce J. was presented with the direct issue on 
a petition by Mrs. Har-Shefi for a declaration that her marriage 
had been validly dissolved by the Beth-Din proceedings.* In 
making the declaration as asked the learned judge remarked that 
the marriage had been validly dissolved by the only form of divorce 
open to a Jew domiciled in Israel. Following the Court of Appeal, 
Pearce J. held that the validity of the divorce depended on the 
law of the parties’ domicile, and after citing the passage from the 
opinion of the Privy Council in Sasson v. Sasson ?* in which Lord 
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Dunedin remarked, “‘ The case of Le Mesurier v. Le Mesurier ™ 
finally settled that the proper and only court is the court of the 
domicile,” again changed the whole emphasis from one of juris- 
diction to one of choice of law by commenting,™ ‘‘ To hold that a 
marriage which has been legally dissolved according to the law 
of the domicile continues binding in this country is to create 
confusion and hardship, and is, in my opinion,-contrary to the 
principle laid down in Le Mesurier v. Le Mesurier and the 
principles of international law.”’ 

Jurists are under no duty to maintain the solemn fiction that 
judges never make or change the law, but merely declare what 
it is and always has been. Lord Justice Denning has tried to free 
the judges themselves from this fetter of traditional judicial 
technique.** For several years English writers on the conflict of 
laws, with Dr. G. C. Cheshire as their most able leader, have been 
advocating a shift of emphasis in matrimonial causes from questions 
of jurisdiction to those of choice of law.’ In the Har-Shefi cases 
it appears to be taking place; but these decisions bring in their 
train several difficult problems which cannot be investigated here. 
At least, however, the question of the validity of a Jewish divorce 
given in England between parties domiciled in Israel appears 
firmly settled : settled, that is to say, until we refer to a still more 
recent case. In the light of the principle that the Court of Appeal 
is generally bound by its own decisions?! it is of interest to 
examine Joseph v. Joseph,’ in which the same court considered 
the nature of a Jewish bill of divorcement delivered by the Beth 
Din in London purporting to dissolve the marriage of two Jews 
domiciled in China at some date before the proceedings where, as 
in Israel, the Get would be recognised as a valid divorce. 

The two reports ** of this case are dissimilar on the most material 
fact of the domicile of the parties at the date of the Rabbinical 
decree. In neither report is the point considered in the actual 
judgments. The statement of facts in the Weekly Law Reports 
includes the passage: ‘“‘ The parties, both of whom were of the 
Jewish faith, were married on June 18, 1926, in the Synagogue in 
Shanghai. ... In 1986 the husband gave up his work in Shanghai, 
left his wife and went to India. In April, 1947, he settled m 
England and acquired an English domicile of choice.” ** Beyond 
stating that ‘“‘ The parties who were of the Jewish race and faith 
were married in Shanghai in 1926 where the husband was then ’ 


27 [1895] A.C. S17. 

28 [1958] 2 All B.R. at 876. 

2° The Changing Law (1958), Preface, p. vil. 

80 Cheshire, Private International Law, 4th ed., 846; Graveson, Conftot of Laws, 
and ed., 858; 87 Grotius Sootety Transactions, 149. 

31 Young V. Bristol Aeroplane Co. [1944] K.B. 718. 

81 [1958] 2 All H.R. 710. 

33 [1958] 2 All B.R. 710; [1058] 1 W.L.B. 11882. 

$4 [1958] 1 W.L.R. 1188. © 


Nov. 1954 DIVORCE IN THE CONFLICT OF LAWS 507 


domiciled. In 1987 the husband deserted the wife . . .’’3* the 
All England Law Reports give no indication of the domicile of the 
parties at the date of the Get, thereby inducing the presumption 
of an indefinite continuance of the husband’s Chinese domicile. If 
the latter were the case, the facts would be hardly distinguishable 
from those in HarShefl v. Har-Shefl, involving a continuance of 
the husband’s Israeli domicile, and the decisions in the two cases 
would be not merely irreconcilable but in flat contradiction. For 
the purpose of the present comparison the more complete and 
affirmative statement of domicile will be adopted. z : 

In striking contrast to the judgments in Har-Shefi v. HarSheft — 
are the Court of Appeal’s pronouncements in Joseph’s case. 

Somervell L.J. said,’ ‘‘ She asked for a divorce valid accord- 
ing to Jewish law. There is no suggestion that both parties did 
not realise that it had no legal effect in English law.” Jenkins L.J.. 
spoke words to the same effect **: ‘‘ Counsel for the. wife invited 
us to ignore the Get given to the wife as a mere nullity having no 
effect in English law, either as a decree of divorce or as an agree- 
ment to separate. I agree with him that the Get has neither 
operation. It clearly does not.effect a divorce. ...” Finally let 
us note the words of Hodson L.J., “The certificate is a valid 
document for what it purports to be, namely, a certificate of a 
Jewish bill of divorcement given according to Jewish religious law. 
It does not purport to be a decree of divorce perso the marriage 
according to the law of this country.”’ 

All three judgments in Joseph v. Joseph are in complete accord 
with the traditional pattern of English principles of conflict of laws, 
the most relevant of which is that only the High Court has juris- 
diction to pronounce a valid decree of divorce in England. How, 
then, should we attempt to reconcile this case with the principles 
applied in the HarShefi litigation? It is, perhaps, unfortunate 
that Joseph v. Joseph was heard in the Court of Appeal before the 
_court’s decision in Har-Sheft v. Har-Shefl was tully reported ; 
though one member of the court, Hodson L.J. had taken part in 
the decision of both cases. Let us see what relevant facts were 
common and what different in the two cases. 

Similarities 

1. In both cases the parties were of Jewish faith. In Har-Shefi 
they had been married, and the husband was then domiciled in 
Israel. In Joseph they had been married, and the husband was then 
domiciled in China, though the domiciles at that date are of little 
relevance to the point at issue. 
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38 As also by Dr. TT English Confaot of Laws, 8rd ed., 847, note B4. 
ai 713, 


ar [1988] 3 All E.R. 


3° Ibid, at T13. 


508 THE MODERN LAW REVIEW Vou 17 


' 2, In both cases a bill of drvorcement had been delivered in 
London under- the procedure of the Beth Din, the London court 
of the Chief Rabbi. 


Differences 

1. In Har-Shefi the petitioner was asking the court to declare 
that the Jewish divorce had validly dissolved her marriage. For the 
purpose of giving the wife an English domicile in her own right so 
as to allow the court to exercise jurisdiction on that basis, 
Hodson L.J. in the Court of Appeal, held that ‘‘ the crucial fact 
that the wife has been validly divorced must be assumed so as to 
give her an English domicile at the material date, namely, the date 
of the institution of these proceedings.” *° The learned Lord 
Justice, in other words, simply made an assumption with respect to 
a matter that was not directly in issue before the court, in order 
that the court should be able, if required, to consider on the merits 
the assumption it had made. Strictly, therefore, Hodson L.J. has 
Maintained a consistently logical position in respect of ' Jewish 
marriages in both the Har-Shefl and Joseph cases. Of the other 
members of the court, Singleton L.J., following Barnard J. in the 
court below, was not prepared to make such an assumption in the 
wife’s favour, while Denning L.J. employed reasoning“ which 
omitted this assumption in favour of the wife’s English domicile. 
Pearce J., on the hearing of the wife’s petition, was bound by the 
holding of the higher court that he had jurisdiction, and under- 
standably did not examine the reasons for the existence of such 
Jurisdiction but proceeded to examine the validity of the divorce 
by Israeli law. 

2. A further difference of note between the Har-Shefi and Joseph 
cases is that, in the former, the wife was concerned that the court 
should recognise the Jewish proceedings as a divorce, whereas in 
the latter she was anxious to minimise their effect. In Joseph v. 
Joseph the wife had filed a normal petition for divorce on the 
grounds of her husband’s desertion five years earlier. In the 
interval, at her request, her husband had obtained a Jewish divorce 
in London, and the main question before the court was whether 
the existence of this divorce had the effect of putting an end to the 
husband’s desertion. If it did, as was held, the wife’s petition on 
the ground of desertion must fail; but the court went no further 
than holding that the Jewish divorce had effect in England as a 
separation by agreement. 

8. Accepting an English domicile of the parties at the date of 
the Get in Joseph’s case as against an Israeli domicile in Har-Shefi’s 
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Involves the crucial distinction between the two cases, for the 
obvious reason that divorce jurisdiction depends upon domicile. 
The underlying problem before the court in cases of this kind which 
involve consideration of Oriental personal laws is perhaps not so 
much whether a divorce results from an unilateral act of the 
husband, such as the Mohammedan talak and, in certain respects, 
the Jewish Get, but the modified application of a personal law 
founding jurisdiction and based on territorial domicile to a personal 
law based on religious adherence. We are accordingly driven to 
ask two questions: 1. Should the basis of divorce jurisdiction in 
English law be the same for marriages of all kinds when the parties 
are domiciled in England at the date of the divorce proceedings; 
or in other words, should English law recognise the validity of 
divorces in England in proceedings or forms other than those of the 
High Court when such forms are permitted by the religious personal 
law of the parties territorially domiciled in England? The Court of 
Appeal in Joseph v. Joseph has impliedly answered this question 
in the negative. 2. Where parties are not domiciled in England at 
the relevant date, should English law recognise a divorce pro- 
nounced tn England according to the forms of the personal religious 
law of the parties? Har-Shefi’s case gives an affirmative answer 
to the second question, but subject to an important limitation, 
namely, that at the date of the divorce the parties are domiciled, 
in the territorial sense of English law, in a country in which their 
personal religious law can operate fully in respect (at least) of their 
divorce. Thus, while the English court would recognise a Get 
given in England in respect of Jewish parties then domiciled in 
Israel, it would not do so if they were at that date domiciled in 
Scotland, New York State or any country in which divorce juris- 
diction was founded on the Western concept of territorial domicile, 
subject only to the well-known exception in Armitage v. Att.-Gen.™ 
The weight of modern authority still places the emphasis on 
domiciliary jurisdiction in divorce in the tradition of the main 
principle of Le Mesurier v. Le Mesurier.‘? But a foothold, at least, 
has been cut by Denning L.J. and Pearce J. for argument in 
support of the modern view that it is more important in matters 
of personal status that the personal law should be applied than that 
the courts of one country or another.should have jurisdiction.“‘ 


B. Chotce of jurisdiction in the recognition of foreign decrees of 
divorce 

The second direction in which the principle of Le Mesurier v. Le 

Mesurier has recently been reinterpreted is found in the judgments 
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of the Court of Appeal in Travers v. Holley.“ - Unlike the Har- 
Shefi cases, Travers v. Holley involves the primary question 
of choice of jurisdiction, not of choice of law. As this decision has 
already received learned comment,‘* it is only necessary in the 
present context to recall the facts and the special relevance of the 
judgment to the reinterpretation of Le Mesurier’s case. Briefly, 
the appellant husband, of English domicile of origin, had gone with 
his wife in 1987 to live in New South Wales, where he was held to 
have‘acquired a domicile of choice. In 1944 the New South Wales 
court granted a decree of divorce on the wife’s petition based on 
desertion by her husband since 1940. At the date of the divorce 
the husband was no longer domiciled in New South Wales, and the 
court’s jurisdiction was based on local statutory jurisdiction ¢’ 
corresponding closely to the English jurisdictional rule in favour 
of the deserted wife.“ The question of the recognition of this 
decree arose on a petition in England by the husband for divorce 
against his wife (who had remarried on the strength of the New 
South Wales decree). 

For more than half a century English courts have rejected any 
other judicial basis of divorce jurisdiction than domicile. They 
have done so on the authority of the most decisive passage in the 
judgment of the Privy Council in Le Mesurier v. La Mesurier “* in 
which Lord Watson declared, ‘‘ Their Lordships have in these 
circumstances and upon these considerations come to the con- 
clusion that, according to international law, the domicile for the 
time being of the married pair affords the only true test of juris- 
diction to dissolve their marriage.” The principle has been 
followed by English courts of first instance,*®° the House of Lords 
on a Scots appeal, and by the Judicial Committee itself.°* In a 
qualified form it was indeed used by the House of Lords m an 
English appeal ** thirty years before Le Mesurier’s case. And yet 
the judgment which embodies this very principle is being used as 
authority by the Court of Appeal to support a conflicting proposi- 
tion, namely, the recognition of a foreign divorce decree based on 
residence. To appreciate the manner in which this is done, and 
done legitimately (it-is submitted) within the scope of the doctrine 
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of precedent, we should perhaps refresh our minds on the circum- 
stances of Le Mesurier’s case. 

Lord Watson delivering the opinion of the Privy Council in 
Le Mesurier v. Le Mesurier * considered in the early part of his 
judgment the jurisdiction of the courts of Ceylon to make a decree 
of divorce between two British subjects. He accepted the proposi- 
tion that the jurisdiction of the District Court of Matara would 
be established if its jurisdiction were derived “‘ either from some 
recognised principle of the general law of nations or from. some 
domestic rule of the Roman-Dutch Law.” The effect of the first 
type of Jurisdiction would be that any decree dissolving a marriage 
should be respected by the tribunals of every civilised country.” 
“* On the other hand,” continued Lord Watson, “‘ a decree of divorce 
a vinculo, pronounced by a court whose jurisdiction is solely derived 
from some rule of municipal law peculiar to its forum, cannot, 
when it trenches upon the interest of any other country to whose 
tribunals the spouses were ‘amenable, claim extraterritorial 
authority.” Thus we find the context of the authority for holding 
in Travers v. Holley ** that a decree of a foreign court based on 
a residential jurisdiction may under certain circumstances be recog- 
nised in England; for both Somervell and Hodson L.JJ. (Jenkins 
L.J. dissenting) used the sentence last cited as authority for their 
decision. Recognition of a foreign divorce decree would depend 
on whether the non-domiciliary basis of divorce jurisdiction was or 
was not common to both the English and the foreign trial court. 
“On principle it seems to me plain,” declared Somervell L.J.,*" 
“that our courts in this matter should recognise a jurisdiction 
which they themselves claim.” ** Hodson L.J. expresses a similar 
view ** in a very notable judgment which faces squarely the main 
issue Of how to deal with out-of-date precedents. At a date sub- 
sequent to 1895 Parliament has conferred on the English courts 
divorce jurisdiction on a basis of residence, and the argument that 
the domicile of both spouses at the time of the proceedings is the 
sole test of jurisdiction in divorce “is not valid at the present 
day.’’*® The conclusion is both enlightened and illuminating that, 
“ The principle laid down and followed since the Le Mesurier case 
must be interpreted in the light of the legislation which has extended 
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the power of the courts of this country in the case of persons not 
domiciled here.” * 


In thus ably solving one question, this decision raises others. 
It does so not only in the field of conflict of laws but more broadly 
in respect of the principles of the interpretation of the doctrine of 
precedent and, in particular, with regard to the principle (and its 
exceptions) that the Court of Appeal is bound by its own decisions. *? 
Within the confines, wide though they be, of private international 
law itself an apparent conflict is presented somewhat analogous 
to one familiar in the field of international contracts,*? between this 
decision of the Court of Appeal on the one hand and on the other the 
decisions of the Judicial Committee both in Le Mesurter’s case and 
Att.-Gen. for Alberta v. Cook ** and of the House of Lords on the 
Scottish appeal of Lord Advocate v. Jaffrey.** Yet how can one 
say that Travers v. Holley conflicts with Le Mesurier v. Le Mesurier 
when part of the single judgment in the latter is cited as authority, 
partial at least, in two of the three judgments in the former? It is 
suggested that the conflict, if such there is, originates in and derives 
from the single judgment in Le Mesurier’s case itself. On one side 
lies the purely negative statement of Lord Watson, seized upon 
by the Court of Appeal, that ‘‘a decree of divorce a vinculo, pro- 
nounced by a court whose jurisdiction is solely derived from some 
rule of municipal law peculiar to its forum, cannot, when it trenches 
upon the interest of any other country to whose tribunals the 
spouses were amenable, claim extraterritorial authority.” We have 
seen how the court was able to employ this negative passage in a 
positive and affirmative sense to uphold the New South Wales 
decree. We may set against this extract the later and very affirma- 
tive passage of the judgment of the Judicial Committee that we 
have also cited above, that ‘‘ the domicile for the time being of the 
married pair affords the only true test of jurisdiction to dissolve 
their marriage.” We would submit that these two passages con- 
flict only in the sense that an exception conflicts with its rule or 
local custom conflicts with general law. In other words, a full 
_ statement of the rule of divorce jurisdiction would embody both the 
principle of domicile and the exception in favour of some’ non- 
domiciliary rule of the foram. The Court of Appeal in Travers v. 
Holley must be credited, not with ignoring the domiciliary principle 
of divorce jurisdiction but with applying it more fully than had 
been done before by realising that the case before the court raised 
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the applicability of the exception to the principle. When, there- 
fore, we speak of the development of case law through the reformu- 
lation of traditional interpretations of decisions, we can find in 
Travers v. Holley an example in which emphasis has been moved 
from the traditional rule to its hitherto almost ignored exception. 
There are in the law reports many possibilities of this kind for the 
internal development of the law: if to them we add the broad 
principle of interpretation of old principles in the light of subsequent 
statutes, perhaps the most important lesson of Travers v. Holley, 
we need not fear for the future of the common law. 


Postscript 


In a learned note ** in this Review which appeared after the 
above was written Mr. Blackburn has argued that the decision in 
Travers v. Holley is bad law, as it not only conflicts with the House 
of Lords’ decision in Shaw v. Gould * (which denied recognition to 
a Scots decree of divorce not founded on domicile in the English 
sense) but thereby under one of the exceptions in Young v. Bristol 
Aeroplane Co.* need not bind the Court of Appeal in the future. 
If the first point can be sustained, the second follows automatically. 
It may, therefore, be observed that Shaw v. Gould was an English 
appeal to the House of Lords decided on principles of English law, 
though the question before the House was not simply one of the 
recognition of a foreign decree of divorce where domiciliary juris- 
diction was lacking, but, in the words of Lord Westbury, “‘ This 
case depends on the answer to the question, whether a marriage 
solemnised in England at the time can be dissolved by the decree 
of a foreign tribunal.” It is thus arguable, though with limited 
justification, that the decision must be restricted to foreign divorces 
of English marriages. Secondly, the special context of the divorce 
in Shaw v. Gould was’ the non-existence of judicial divorce in 
England at the date of the Scottish decree.** The subsequent enact- 
ment of the Matrimonial Causes Act in 1857, requiring the court 
to follow as nearly as may be the principles of the former ecclesias- 
tical jurisdiction, caused great uncertainty as to the basis of English 
divorce jurisdiction, as is evidenced in Niboyet v. Niboyet.” For 
these reasons the opinion of the Judicial Committee in Le Mesurier 
v. Le Mesurier,’ though not absolutely binding as a matter of 
precedent, has been treated since 1895 as a correct statement of the 
basis of English divorce jurisdiction and of that of the recognition 
of foreign decrees. Between Shaw v. Gould and Le Mesurier v. Le 
Mesurier in the sense in which it has been used in Travers v. Holley 
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there is clearly some discrepancy. On a strict application of the 
doctrine of precedent Mr. Blackburn has a formidable argument. 
On a historical and factual reading of the cases and their social, 
legislative and judicial contexts, however, it is far from certain that 
Shaw v. Gould is decisive in the circumstances of the recent case. 
But at least it is relevant. The failure of the Court of Appeal to 
consider it is remgrkable; and the necessary reconciliation remains 
a problem for the future. 
: R. H. Graveson.* 


* Professor of Law in the Univermty of London. 


IDENTITY IN CONTRACT AND THE 
POTHIER FALLACY 


A FURTHER paper on the effect of mistake as to identity, on the 
formation of contract would appear superfluous were it not for the 
fact that previous surveys of the subject have revealed numerous 
anomalies which have never been adequately explained. These 
anomalies appear to have been created artificially by a priori 
reasoning, and the present contention is that the majority of them 
could be removed by adopting a different approach to the definition 
~- of mistake. The object of this paper is to formulate such a new 
definition based on the authority of decided cases, and to reassess 
the value of the much-criticised test of Pothier. 

Previous attempts to rationalise the cases on this topic have 
equated mistake as to identity with a positive intention to make a 
contract with a person other than the one with whom the contract 
at issue apparently has been concluded. Thus Mr. Tylor * has argued 
that an apparent contract with B is void, not because A did not 
intend to deal with B, but because he intended to deal with C, a third 
identifiable party. Similarly Dr. Cheshire and Mr. Fifoot state that 
“ An agreement apparently concluded between A and B is a nullity 
on the ground of mistaken identity, if it is proved: (i) that A 
did not intend to contract with B but with C; and (ii) that this 
fact was’ known, either actually or inferentially, to B.’’? 


Objections to the accepted test 

With all deference to the learned writers, it is submitted that 
this approach to the problem is wrong. First, it confuses a method 
of proving mistake with the fact of mistake itself. Mistake does 
not lie in proof of an intention to deal with C, but rather in the 
absence of an intention to deal with B, i.e., lack of the consent 
requisite to create the contractual tie. The introduction of the 
third identifiable person is merely useful as a method of proving 
the fact of mistake (i.e., no intention to deal with B) and must 
not be regarded as the basis of mistake, for it is wrong to regard 
a method of proving a fact as equivalent to the fact itself. 

Secondly, it imposes artificial limits to the doctrine of mistake, 
with the result that half the decided cases on the subject have to 
be rejected. Thirdly, it results in some curious anomalies. Thus 
if A consistently refuses to deal with B, but B finally obtains the 
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required goods by the use of a false name on a mailed order, the 
contract cannot be held void for mistake unless that false name 
represents a third identifiable person. Yet it might be apparent to 
any reasonable man in the position of B that A had no intention 
of dealing with him. Again if A expressly, refuses to deal with B, 
but B later obtains the required goods by the use of a false 
moustache, while the parties are miter praesentes, two cases must 
be distinguished. If B disguises himself to resemble C, then the 
contract will be held void on the ground that A intended to deal 
with C and not with B. But if B merely conceals his identity by 
the use of a false moustache, then the contract cannot be held 
void for mistake since there is no other identifiable person with 
whom A could have intended to contract.? In both cases it may 
be perfectly clear that A did not intend to deal-with B, yet in the 
second example a court is bound to hold that A intended to make 
this contract. Such a conclusion appears artificial and is merely 
reached by self-imposed limitations on the doctrine of mistake. 

Moreover, it is submitted, this attempt to equate mistake with 
an intention of dealing with C and not with B gains no concrete 
support from decided cases. It can be reconciled with two or three 
nineteenth-century decisions,‘ but in all of these the positive inten- 
tion to deal with C is merely used as a method of disproving an 
intention to deal with B, and there is no suggestion that it is the 
only method of doing so. 


The proposed new test 

The present argument is, therefore, that the essence of mistake 
as to the person is not to be found in the question: ‘4 With whom did 
A intend to contract?’’ but rather by asking: ‘‘ Did A intend to 
contract with B, with whom he has apparently entered into legal 
relations? °? The court in any given case is always required to 
adjudicate on the validity of an apparent contract between A and 
B and can only hold such a contract void if it is satisfied that A did 
not intend to make this contract with B, and that B was aware of 
the fact. If the problem of mistake is viewed from this aspect, the 
difficulties raised by such cases as Phillips v. Brooks® and Sowler 
v. Potter’ are not so great as they might appear at first sight. 

By what methods can such mistake be proved? The most 
obvious method is by showing that B was well aware that A intended 
to deal with C, and with C only, for this effectively negatives an 
intention to deal with B. This is the line adopted in Cundy v. 
Lindsay.” A second method is to prove that A had no intention 
of contracting with anyone and, therefore, did not intend to deal 


3 See Dr. Goodhart in 57 L.Q.R. PEE 
4 Such cases as Cundy v Lindsay (1878) 8 
(1868) 1 H. and C. 808; Batlle’s Case [1 
1919] 2 K B. 248. 

1940] 1 K.B. 271. 

7 note 4, supra. 
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with B. This position is exemplified in the case of Heap v. 
Motorists’ Advisory Agency, Ltd." A third suggested method 
which has, as yet, not come before the courts, is by proof-that A 
has expressly indicated to B that he will not deal with him, and then 
subsequently appears to have entered into such a contract as the 
result of a trick. If a reasonable man in the position of B would 
conclude that A had no intention of dealing with B, but that the 
apparent contract had resulted from some artifice on B’s part, such 
as a mailed order under an assumed name, or a disguise while 
-tnter praesentes, then there is obviously no consent to the contract 
on the part of A. The express refusal plus the deliberate conceal- 
ment of identity is clear objective proof of that lack of consent. 
Finally, if the present argument be correct, mistake can be estab- 
lished if, by the use of any othet evidence, A can prove to the satis- 
faction of the court that he did not intend to contract with B, and 
that B was aware of the fact.” 

Conversely a plea of mistake will fail where the mistake is as 
to attribute and not identity. If a person intends to deal with an 
identifiable party it is irrelevant that he would not have been 
willing to do so if he had been aware of the other’s reputation or 
bank balance.’® Secondly, mistaken motive is irrelevant, since 
it is personal to the offeror and in no way affects a clear intention 
on the part of A to deal with B. ‘‘I intended to deal with him 
because... ,’’ reveals the intent necessary to validate the contract. 
Thirdly, an offer may be framed in such a way as to indicate that A 
is waiving his right of selection, and that anyone fulfilling the 
neceasary requirements may accept. Whether an offer falls within 
this category is purely a question of fact, depending on the circum- 
stances of each case, but the most obvious example of an offer open 
to all the world is an offer of reward for information received. 


The test applied to the cases 

How far then can this approach be substantiated by decisions 
and dicta from cases expressly dealing with mistake as to identity 
in the formation of contract? It is submitted that the common- 
law position is based on eleven, cases," all decided within a period 
of ninety-five years, and the present intention is to confine the 
inquiry to these cases. The obvious starting point in such a survey 


* [1028] 1 K.B. 577. Bee per Lush J. at p. 585. 

* As in Gordon v. Street [1890] 2 Q.B. 641, and Sowler v. Potter (supra). 

1e Or aware of his name, for this too is only an attribute, as pointed out by 
Dr. Glanville Wiliams in 28 Can.BR. 27/1. 

11 These cases are: Boulton v. Jones (1857) 97 L.J.Ex 117: Hardman ~v. Booth; 
Cundy v. Lindsay; King's Norton Metal Oo. v. EBdndge (1897) 14 T.L.R. 
98; Baslis's Case; Gordon v. Street; Phillips v. Brooks: Said v. Butt [1020] 
8 K.B. 497; Lake v. Simmons [1927] A O. ; Sowler v. Potter; and Dennant 
V. Skinner [1048] 2 K.B. 164. It ıs interesting to note that Pothier’s teat 
was not mentioned in the first five cases but, after being introduced in 
Gordon v. Street, it has been consistently cited with approval in the remaining 
five cases. 
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is the group of cases comprising Cundy v. Lindsay, Hardman v. 
Booth and Baillie’s case, since these decisions have met with general 
approval. 


Cundy v. Lindsay : - 

In Cundy v. Lindsay ™® the court had to decide whether a valid 
contract existed between Lindsay and Blenkarn under which the 
property in the goods passed to Blenkarn and then on to Cundy. 
If there is no valid contract, then Cundy can have no claim to the 
goods. So per Lord Cairns, “‘ the question . . . really becomes the 
very short and simple one.... Was there any contract which, with 
regard to the goods in question in this case, had passed the property 
in the goods from Messrs. Lindsay to Alfred Blenkarn?”’*® The 
court is not concerned with the existence of a contract between 
Lindsay and Blenkiron & Co., or with an intention on the part of 
Lindsay to deal only with Blenkiron & Co., except in so far as 
such facts prove an absence of consent to deal with Blenkarn. It 
is noticeable throughout the judgments that stress is continually 
laid on the fact that Lindsay did not intend to deal with Blenkarn. 
In the words of Lord Cairns, “‘ I ask the question, how is it possible 
to imagine that in that state of things any contract could have 
arisen between the respondents and Blenkarn the dishonest man ? 
Of him they knew nothing, and-of him they never thought. With 
him they never intended to deal.” ™ Moreover, in the remaining 
speeches of Lords Hatherley and Penzeance the same line of attack 
is evident. Thus per Lord Hatherley, ‘‘ The sale, if made out upon 
such a transaction as this, would have been a sale to the Blenkirons 
of Wood Street, if they had chosen to adopt it, and to no other 
person whatever—not to this Alfred Blenkarn, with whom the 
respondents had not, and with whom they did not wish to have, 
any dealings whatever.” © Again per Lord Penzeance, “In the 
present case Alfred Blenkarn pretended that he was, and acted as 
if he was Blenkiron & Co., with whom alone the vendors intended 
to deal. No contract was ever intended with him.” ** 


Hardman v. Booth 

‘The position in Hardman v. Booth*' is very similar to that 
in Cundy v. Lindsay in that the defendant’s title to the goods 
depends on the existence of a valid contract between the plaintiff 
and Edward Gandell. In dealing with the validity of this contract 
the court again stresses the absence of an intention to deal with 


12 (1878) 8 App.Cas. 459. 

13 Thtd , at p. 464. See per Lord Hatherley at p. 468. 

14 (1878) 8 App Cas. at p. 465. The italics in this and following citations are 
mine. 


18 Tiid., at p. 468. 
17 (1863) 1 H. and C. 908. 
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Edward Gandell rather than with the positive intehtion to deal 
with Gandell and Co. In the words of Channell B., “‘ it is evident 
that the plaintiffs believed that they were dealing with Gandell and - 
Co., and never meant to contract with Gandell and Todd.’?* This 
view is supported by Wilde B. when he remarks that “it is equally 
clear that there was no sale to Edward Gandell, because the 
plaintiffs never intended to deal with him personally.” 1 

It is interesting to note the interpretation placed on this decision 
by the House of Lords in-Cundy v. Lindsay, where the case is not 
only cited with approval, but expressly followed. In the opinion 
of Lord Hatherley the case is ‘‘ completely within the authority of 
Hardman v. Booth, where it was held that there was no real con- - 
tract between the parties by whom the goods were delivered, and 
the concoctor of the fraud who obtained possession of them, because 
they were not to him sold.”?)* Again per Lord Penzeance, “‘ the 
court held that there was no contract . . . with Edward Gandell 
who had ordered the goods, as the plaintiffs never intended to deal 
with him.” ?° 

The remaining decision on this point, Baillie’s case,™ neither 
adds to nor detracts from the present argument.. Baillie intended 
to join society A, but had -been deceived into joining society B in 
the belief that it was society A. The judgment in this case is too 
brief to be of any great value except in showing that Wright J. 
concerned himself entirely with the validity of the apparent contract 
between Bailhe and society B.** Nevertheless, as the trial judge 
expressly bases his judgment on Cundy v. Lindsay the peice tac 
dicta fram that case gain added weight. 

These three cases represent the only decisions on mistake as.to 
identity which have so far met with universal approval, and in 
each of them appears the third identifiable person. Yet, if the 
present argument is well founded, the decisions turn on a lack of 
intention to deal with B rather than on a positive intention to deal 
with C. 


Boulton v. Jones 

More difficulty is encountered in the early case of Boulton v. 
Jones.” Here the defendants, who were unaware of the change in 
ownership of the business, refused to pay for goods supplied by the 
plaintiff on the ground that they intended to deal only with 
Brocklehurst, the former owner of.the business, since they had a 


18 Ibid , at p. 808. 
19 (1878) 8 App.Cas. at p. 467. 
20 Ibd., at p. 471. 
21 [1998] 1 Ch. 110. 


32 So per Wnght J. L4, ' Under these circumstances is Baillie to be 
allowed . . . to a thet he never contracted with the company now in 
liquidation? . . . The evidence satisfies me that there never was a contract 


between Baillie and the company.’ 
23 (187) 27 L.J.Ex. 117. 
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set-off against him. In order to defeat an action for goods sold and 
delivered, the defendants had to prove that no contract existed 
between themselves and the plaintiff, i.e., that they never intended 
to deal with the current owner of the business, and that he was 
aware of the fact. On the facts of the case, the court found that 
the intention was to deal with Brocklehurst alone, and that con- 
sequently there was no intention to enter into a contract with 
the plaintiff. Pollock C.B. holds that ‘‘ the rule of law is clear, 
that if you propose to make a contract with A, then B cannot 
substitute himself for A without your consent and to your disadvan- 
tage.’?*4 Again per Channell B., “The plaintiff is clearly not 
in a situation to sustain this action, for there is no contract between 
himself and the defendant.” ™ Once more the same formula is 
used, but there is again no suggestion throughout the judgments 
that proof of an intention to deal with another identifiable person 
is the only method of establishing mistaKe.** 

The remaining seven cases on this subject have aroused con- 
siderable academic discussion and criticism. The dicta of A. L. 
Smith L.J. in Gordon v. Street have been condemned as unneces- 
sary, the cases of Sowler v. Potter and King’s Norton Metal Co. 
v. Edridge are considered irreconcilable, Phillipe v. Brooks is said 
to be wrongly decided, and the remaining cases are censured since 
their judgments rely to a large degree on Pothier’s test. The present 
contention is, however, that all these cases can be reconciled if the 
suggested test for mistake is accepted, and it is recognised that 
mistake depends on proof of a lack of consent to make the apparent 
contract, which is known to the other party. 


The true purpose of Pothter’s test 
Much confusion on this point has arisen from a misunderstand- 
ing of the true nature of Pothier’s test : 


“ Does error with regard to the person with whom I contract 
destroy the consent and annul the agreement? I think that 
this question ought to be decided by a distinction. When- 
ever the consideration of the person with whom I am willing to 
contract enters as an element into the contract which I am 
willing to make, error with regard to the person destroys my 
consent and consequently annuls the contract. ... On the 
contrary, when the consideration of the person with whom I 
thought I was contracting does not enter at all mto the con- 
tract, and I should have been equally willing to make the 
contract with any person whatever as with him with whom 
I thought I was contracting, the contract ought to stand.’’ *” 


%4 Tbid., at p. 118. 

28 Ibid., at p. 119. 

36 Tt is not proposed to deal with the vexed question of the importance of the 
set-off, although this is referred to ın three of the judgments. The present 
eubmiasion is that the decision on the objective presence or absence of consent 
is purely a question of fact depending on the knowledge of the offeree. 

37 Po , Traté des Obligations, s. 19. 
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Admittedly the test is worded ambiguously, but it must be noted 
that it requires ‘‘ the consideration of the person ” to enter as ‘* an 
element into the contract,” and thus expressly excludes motive 
which is only to be found in the mind of the party concerned.”* 
The more important point, however, is that the test does not 
attempt to define mistake as to identity but merely outlines the 
conditions in which mistake can operate. Pothier makes no effort 
to explain in terms what amounts to “error with regard to the 
person,” and consequently such “‘ error’ can only be defined with 
reference to common law decisions on the subject. The test amounts 
to no more than an essential pre-requisite to proof of mistake, and 
not to a test for the purpose of establishing the presence of 
mistake.” Such a test is equally applicable to the Cundy vV. 
Lindsay type of case, where it is satished by proof of an intention 
‘to deal with one particular person, and with that person alons.” 
The present contention is, therefore, that the purpose of Pothier’s 
test is neither to define operative mistake, nor to establish a special 
type of personal contract, but merely to state that mistake as to 
identity will not operate to annul an apparent contract unless the 
plaintif can prove that ‘‘ consideration of the person”? formed 
‘an element in the contract.” It operates as a negative test, for 
if the party alleging mistake satisfles the positive section of the test 
he has still to prove that mistake exists, and to do so must rely 
on the common law definition of mistake, i.e., prove that B was 
aware that he did not intend to contract with him. | 


Gordon v. Street 

With this distinction in mind, the remaining cases on mistake 
can now be examined. In Gordon v. Street?! where the plaintiff 
had been induced to borrow money from a notorious moneylender, 
the Court of Appeal held the contract voidable for fraud, but A. L. 
Smith L.J. was of the opinion that it was also void for mistake.?? 
He applied Pothier’s test, not to discover whether operative mistake 
existed, but merely to decide whether the defendant could be 
allowed to plead mistake. ‘‘ Now the advertisement ... points out 
that Addison, with whom the defendant thought he was contract- 
ing, was not as ordinary loan offices were, and that he traded 
at one-tenth of the interest charged elsewhere, and this appears 
to me to afford evidence that with a man trading as Addison said 


38 Pacs the exemple in Cheshire and Fifoot, 8rd ed., at p. 197. 

as The argument is not that A would have been willmg to make another smular 
oon with another indrvidual, but that in this particular case A is indifferent 
to the identity of B, with the result that he is debarred from alleging later 
thet he did not intend to deal with B personally. 

30 The word ‘' alone ” 1s vital. See per Martin B. in Boulton v. Jones at p. 119. 

31 [1800] 2 Q.B. 641. 

33 The remain members of the court, Rigby and Vaughan-Williams L.JJ. 
concurred in the judgment and presumably in the obiter diote, 
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he did, the defendant was willing to contract, and that the con- 
sideration of the person did enter into the contract.” * 

Having held that the defendant was concerned with the identity 
of the moneylender, A. L. Smith L.J. then proceeds to hold that in 
fact the defendant had no intention of dealing with Gordon. “ The 
defendant stated, and the jury believed him, that if he had known 
that Addison was Gordon he would not have answered his advertise- 
ment or signed the promissory note, and that he would have done 
anything rather than go to Gordon. .. . I have not the slightest 
doubt that the findings of the jury on the questions left to them 
upon this part of the case were absolutely accurate, and should be 
upheld.” * It was also obvious from the extracts quoted from 
Gordon’s correspondence,™* that Gordon was well aware that the 
defendant did not intend to contract with him. Although the 
remarks quoted above are no more than obiter dicta, it is obvious 
that A. L. Smith L.J. based mistake on an intention not to con- 
tract, and not on a mere application of Pothier’s test. i 


Said v. Butt 


It is not intended to lay stress on the judgment in Said v. 
Butt ** for, as Dr. Goodhart has pointed out,™* the case deals with 
the position of an undisclosed principal rather than with the point 
of mistake. The trial judge, however, based his judgment on the 
ground of mistake and so brief reference must be made to the case. 
The facts were that A wanted a ticket for the first night of a show 
at B’s theatre but was aware from past experience, including an 
express refusal, that B would not sell him one. He therefore 
employed C to purchase the ticket for him, but was subsequently 
refused admission to the theatre. McCardie J. ignored the con- 
sequences of recognising A as an undisclosed principal, and treated 
the facts as though A had disguised himself as C in order to obtain 
the ticket. 

Two points in the judgment must be’ carefully noted. First, 
Pothier’s test is cited merely to prove that a reasonable man might 
expect B to be vitally interested in the identity of the purchaser of 
the ticket, for if he was willing to sell to all comers, how could 
he allege that he did not intend to sell a ticket to A? So per 
McCardie J., “A first night, therefore, is a special event, with 
special characteristics. As the plaintiff himself stated in evidence, 
the management only disposes of first night tickets . . . to those 
whom it selects.’?°’ Secondly the judgment concentrated for proof 
of mistake, not on the fact that B intended to sell the ticket to C, 


33 [1800] 2 Q.B. at p. 647. 
s Ibid., at p 648. 

35 [1920] 8 K B. 497. 

38 4 OLJ. 920 at p. 849. 

37 [1920] 8 K.B. at p. 501. 
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but on the fact that he did not intend to sell it to A, who was 
well aware of the fact. ‘‘I find as a fact... that the plaintiff 
well knew that the Palace Theatre would not have sold him per- 
sonally a ticket for December 28, 1919.” > And again, ‘‘ In my 
opinion the defendant can rightly say .. . that no contract existed 
- +» upon which the plaintiff could have sued the Palace Theatre. 
The personal element was here strikingly present. The plaintiff 
knew that the Palace Theatre would not contract with him... . 
I hold that by the mere device of utilising the name and services of 
Mr. Pollock, the plaintiff could not constitute himself a contractor 
with the Palace.Theatre against their knowledge, and contrary to 
their ewpress refusal.’”?** If it were not for the presence of the 
principal-agent relationship, this case would be a perfect example of 
the third method of proving mistake cited above. 


Mistake inter praesentes 

More care has to be taken in dealing with mistake cases when 
the parties are inter praesentes. In the most controversial of these 
cases, Phillips v. Brooks,“ the plaintiff had to prove, according 
to the present thesis, that he did not intend to deal with North. 
A third identifiable person was present in the person of Sir George 
Bullough, but the mere introduction of the name of Sir George 
does not render the contract ipso facto void for mistake, for name 
is no more than an attribute. Consequently the trial judge had 
to decide whether the jeweller intended to deal exclusively with 
Sir George Bullough, or intended to deal with the customer before 
him, though believing him to be Sir George. Only in the first 
case will the contract be void for mistake, and Horridge J. is not of 
the opinion that such an exclusive intention exists. ‘I have... 
come to the conclusion that, although he believed the person to 
whom he was handing the ring was Sir George Bullough, he in 
fact contracted to sell and deliver it to the person who came into 
his shop, and who was not Sir George Bullough but a man of the 
name of North, who obtained sale and delivery by means of the 
false pretence that he was Sir George Bullough.’? 41 

This view of the judgment is taken by Lord Haldane in Lake 
v. Stmmons“ where he states: * Horridge J. found, as a fact, 
that though the jeweller believed the person to whom he handed 
the jewel was the person he pretended to be, yet he mtended to 
sell to the person, whoever he was, who came into the shop and 
paid the price, and that the ‘misrepresentation was only as to 
payment. There was, therefore, consensus with the person iden- 
tifled by sight and hearing.” It is submitted that Phillips v. 


38 Tbtd., at p. 502. 
3? btd., at 508. 
40 [1919] 2 KB. 248. 


41 Ibid., at p. 248. 
42 [1997] A.D. 487 at p. S01. 
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Brooks can be easily reconciled with the decision in Hardman v. 
Booth where A, from the outset, intended to deal with Gandell 
& Co., and never for a moment thought of dealing with the person 
before him, except as a representative of that firm. The mere 
fact that both transactions took place inter praesentes does not 
mean that the decisions in both cases should be identical. They 
are distinguishable in that in Phillips v. Brooks the trial judge 
found as a fact that the jeweller intended to deal with the person 
before him, regardless of his identity, whereas in Hardman v. Booth 
the court found as a fact that the plaintiff did not intend to deal 
with the person before him. 


Dennant v. Skinner 


Phillips v. Brooks is expressly followed in the recent case of 
Dennant v. Skinner©@ where Hallett J. deals with the problem 
of mistake not by inquiring whether the plaintiff intended to deal 
with C, but by discovering whether he had given any proof of 
an intention not to deal with B. ‘‘ Now it is agreed ... that upon 
a sale by auction a contract is completed on the fall of the 
hammer. . . . Up to that time Mr. Dennant had not inquired 
the name of the bidder. He had not-concerned himself in any 
way with the identity of the bidder; he had knocked down the 
Commer van to the man who had bid, whatever the top bid was, 
irrespective of the identity of that particular man.” 4t Once again 
the decision on the point of mistake turns on the presence or absence 
of an intention to deal with the person who alleges the contract 
to exist. In the present submission the decision in this case is 
on all fours with that of Philips v. Brooks. 


Lake v. Stmmons 

Brief reference must also be made to the judgment of Lord 
Haldane in Lake v. Simmons.“ In this case A posed as the wife 
of B and by this means obtained from a jeweller possession of 
two necklaces for the purpose of showing them to B and C for 
their approval. In holding that no contract existed between A 
and the jeweller,** both Lord Haldane and Viscount Sumner empha- 
sise the fact that the jeweller did not intend to deal with A, rather 
than the fact that he intended to deal with B and C. Thus per 
Lord Haldane, ‘‘ The appellant thought that he was dealing with 
a different person, the wife of Van der Borgh, and it was on that 
footing alone that he parted with the goods. He never intended 


43 [1048] 9 K.B. 164. Ses Hallett J. at p. 160 where he expressly approves 
the decison. 

44 Ibid., at p. 167. 

45 [1927] A.C. 487. 

46 Ro per Lord Haldane eab p. 499, ‘To entrust to a customer or broker, or 
bioker’s customer, as s ed in the exception, means œ definite contract." 
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to contract with the woman in question.” Again per Viscount 
Sumner, ‘“‘ She was not the person who was to approve or return 
them—that was Mr. Van der Borgh or Commander Digby. If 
there was entrusting, it was to one of them.’’“* If it be still 
argued that this decision was only reached by proof of an intention 
to deal with a third identifiable person, then it is interesting to 
note that Commander Digby was a figment of Miss Ellison’s imagi- 
nation and had no existence in fact. To whom then, did the 
jeweller intend to entrust the second necklace, other than to Miss 
Elison? ** 


Difficulties raised by Sowler v. Potter 


There remains the decision in Sowler v. Potter"? which has 
attracted almost universal criticism.'’ To establish a plea of 
mistake in this case, the plaintiff had to prove, as a question of 
fact, that she did not intend to lease the premises to the defendant, 
and that the defendant was aware of the fact. The trial judge, 
Tucker J., employs Pothier’s test not to decide whether mistake 
exists, but merely as a preliminary before allowing the plaintiff 
to prove “any mistake ... with regard to... identity.” Thus 
he says “I think that this case of landlord and tenant is clearly 
one where the consideration of the person with whom the contract 
was made was a vital element in the contract, and that, therefore, if 
there was any mistake on the part of the plaintiff with regard to 
the identity of the person with whom she was contracting, the 
contract is void ab initio.” 53 

Having decided that a reasonable man would expect the 
plaintiff to be concerned with the identity of the defendant, Tucker 
J. had then to decide whether in this particular case mistake 
existed, i.e., had the plaintiff shown a definite intention not to 
deal with the defendant? Here there had been a request for refer- 
ences, proving that+the defendant’s identity was not immaterial, 
but a definite intention not to deal is necessary. The final decision 
on this point must be one of fact, based on the evidence of each 
particular case. This line is followed by Tucker J. when he says, 
“ The agent... thought . . . that he was entering into a contract 


47 Ibid., at p. 500. 

48 Ibid., at p. 508. See aleo the speeches of Lord Atkinson at p. 519, and of 
Lord Blanesborough at p. 514. 

4° The absence of the third identifiable person does not appear to trouble Viscount 
Sumner at p 506 when he holds that Ellison ‘‘ was not the person who was 
to approve or return them—that was Mr. Ven der Borgh or Commander 
Digby. If there was to be any entrusting ıt was to one of them. One of 
these persons was imagmary. The other was not a customer." 

50 [10940] 1 K.B. 271. 

51 The late Professor Winfield approved of the decision, and also of the obiter 
dota of A. L Smith LJ. in don ¥. Street in the twelfth edition of Pollock 
on Contract at p. 881, note 10b. 

53 [1940] 1 K B. at p. 276. 
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with some person other than the Mrs. Ann Robinson who had 
been convicted. ... He believed that whoever.it was with whom 
he was contracting, it was not the Mrs. Ann Robinson who had 
been convicted of this offence a very short time beforehand.” 
This is not an allegation that the plaintiff would not have 
dealt with the defendant if she had been aware of her reputation, 
but that she never intended to deal with this identifiable person 
of whose existence she was aware. Whether or not Tucker J. was 
correct in reaching this conclusion on the facts may be doubted, 
but there can be no doubt that he is personally satisfied that the 
plaintiff did not intend to make the contract with the defendant, 
and bases his decision on that ground. Any error on his part 
would not be one of principle, but one of applying principle to 
facts, for the present submission is that criticism based on the 
absence of a third identifiable person is unjustified. 

It is interesting to note that Tucker J. based his decision on the 
obiter dicta in Gordon v. Street, and outlined the facts of that case 
in the manner suggested by this article. ‘“‘I think that the facts 
are, therefore, very similar to the facts in Gordon v. Street... . 
It is to be observed in this case that the defendant . . . thought he 
was not contracting with a known person called Gordon of whose 
existence he was aware.” ** Once again mistake is equated with 
an intention not to deal with an identiflable person. 


A possible solution 

It has frequently been suggested that the decision in Sowler v. 
Potter is irreconcilable with that in King’s Norton Metal Co. v. 
Edridge,** and on that ground alone is wrongly decided. A brief 
glance at the facts of the latter case will show that this suggestion 
is misleading. In the opinion of the Court of Appeal the contention 
that the plaintiff did not intend to deal with Wallis failed because 
“ The question was, with whom, upon this evidence, which was all 
one way, did the plaintiffs contract to sell the goods? Clearly with 
the writer of the letters.’?*° The plaintiff could not establish an 
intention not to deAl with Wallis by proving an exclusive intention 
to deal with Hallam and Co., for the two were identical. The 
evidence in fact proves the opposite, for the facts show that there 
had been previous dealings between the parties, and consequently 
the court would either have to hold that the plaintiff never intended 
to make any of the contracts with Wallis, or that he intended to 
make them all. For if the previous contracts were good, the 
plaintiff in this case obviously intended to deal with the person who 
had made the other contracts. So per A.L. Smith L.J., “ this 


53 (1989) 4 All E.R. at p. 481. 
54 (1807) 14 T.L.B. 08. 
55 Ibid., at p. 99. 


Norv. 1954 IDENTITY IN CONTRACT 527 


was nothing more than a long firm fraud. Did anyone ever hear 
of an attempt being made by a person who had delivered his goods 
to a long firm to get his goods back on the ground that he had made 
no contract with the long firm?’’** The plaintiff failed, therefore, 
because the facts proved conclusively that he intended to deal with 
Wallis, whereas in Sowler v. Potter the trial judge was satisfied 
that the plaintiff in that case did not intend to deal with Mrs. 
Robinson. As A. L. Smith L.J. delivered the only recorded 
Judgment in Edridge’s case and also the much criticised dicta in 
Gordon v. Street, he would not appear to consider those two cases 
irreconcilable. 


Conclusions 


- From the above survey of decided cases, it is submitted that 
the following conclusions can be drawn :— 

1. Whenever it is alleged that an apparent contract between 
A and B is void for mistake, the court has to decide on the validity 
of that particular contract. Where the alleged mistake is as to 
identity, the vital point at issue is whether A intended to make 
_ this contract with B, and not whether he intended to make another 
contract with C. 

2. If it is apparent that A is willing to deal with the physical 
entity B irrespective of his identity, then he cannot be allowed to 
plead mistake, even though he believed B to be C. Thus to the 
tobacconist, who is willing to sell his cigarettes over the counter to 
all customers, it is important that he should deliver the cigarettes 
to the same physical entity who tendered the price, but it may 
be immaterial to him whether that physical entity represents Lord 
X or Mr. Y. In such a case the tobacconist cannot later treat 
the contract as void by proving that he thought he was dealing 
with Lord X, when in fact the physical entity before him was Mr. 
Y. He is prevented from doing so by the negative application 
of Pothier’s test. Only if this test is satisfied can he proceed to 
prove that operative mistake exists. 

8. Pothier’s test does not attempt to define operative mistake. 
The test is merely an essential prerequisite to proof of mistake, for 
if the plaintiff is in no way concerned with the identity of the 
other party, he cannot be permitted to allege mistake as to identity. 
The test would exclude, inter alia, offers open to the world. 

4. Operative mistake lies in proof of an absence of intention 
to make the apparent contract. In other words, in proof that B 
was aware that A did not intend to contract with him, rather than 
in proof that A intended to contract with C. 

5. An intention to contract exclusively with a third identifiable 
person is merely a method of proving mistake, and at least three 
other methods exist. They are :— 
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(a) Proof of an absence of intention to deal with anyone. 

(b) Proof of an -express refusal to deal with an identifiable 
person with whom a contract has later apparently been 
concluded. 

(c) Any other evidence which will satisfy a jury, as a question 
of fact, that B was aware that A did not intend to contract 
with him. 

6. The contention that the ‘‘ third identifiable person ” method 
is the only possible method of proving mistake as to identity, cannot 
be supported for a variety of reasons. First, it is an artificial 
limitation of the doctrine of mistake which finds no support in 
decided cases. Secondly it rules out the majority of cases as having 
been wrongly decided. Thirdly, it amounts to no more than an 
elementary principle of offer and acceptance that no one can aécept 
an offer except the person to whom it is addressed, thus making 
nonsense of the detailed treatment given to mistake in textbooks. 
Finally it leads to the doubtful conclusion that, although the jury 
finds as a fact that A did not intend to deal with B, the court must 
hold that such an intention existed if there is no other identifiable 
person with whom A could have intended to contract. 

The flaw in this argument lies in treating the intention to con- 
tract as inviolable. To argue that A must have intended to contract 
with someone, and consequently must have intended to contract 
with B if no third party exists, is to overlook the fact that proof 
of mistake as to identity destroys the apparent consent or intention. 
Mistake lies in the fact, that, although there was an apparent inten- 
tion to make this contract, no such intention in fact existed. 

In conclusion reference must be made to two passages from the 
works of academic lawyers who support the “third identifiable 
person ° approach to mistake. The opening paragraph in the 
section dealmg with mistake as to identity in Anson’s Law of 
Contract supports the present thesis when it says, ‘ We may start 
with the propogjtion that a person cannot constitute himself a 
contracting party with one he knows or ought to know has no inten- 
tion of contracting with him.’’** 

Finally the present argument cannot better be summarised than 
by quoting the following passage from an article written in 1982 
by Professor Goodhart and Mr. Hamson. “It is an axiom that in 
a transaction between A and B, if A knows that B will not (from 
any motive) contract with him, but nevertheless attempts to steal 
B’s consent to a contract, he cannot, having purported to steal 
B’s consent, pretend that there is a contract between himself and 
B: on any view of contract, because neither is there consent, con- 
sent not being capable of being stolen, nor has A any ‘ reasonable 
expectation °’ that consent was given by B to that contract.” °’ 


56 Anson, Law of Contract, 10th ed., at p. 188. 
57 4 O.L.J. 820 at p. 847. 
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The present submission is that once B has proved to the satisfac- 
tion of the court that he did not intend to make this apparent 
contract with A, and that A was aware of the fact, then the contract 
is void for mistake regardless of whether B intended to deal with a 
third identifiable person. It is wrong to confuse a method of 
proving mistake with the fact of mistake itself. 

J. F. Wison.* 


* Lecturer in Law at the University College of Wales, Aberystwyth. 
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THE PRESUMPTION OF DEATH 


THe disappearance of a person leaving no trace behind gives rise to 
curious and baffing problems in various branches of the law. The 
authorities show that these problems are by no means ag easy to 
resolve as the books on Evidence suggest.t The reason for this 
complexity is that an unresolved conflict of policies underlies this 
topic and indeed the whole subject of presumptions. On the one 
hand there is the dislike of being forced into conclusions of fact by 
rules of law rather than logic; on the other hand there is the 
binding necessity of giving some decision in each case, even though 
the evidence is logically insufficient. Of this conflict there is no 
simple or uniform resolution. Both the fact givimg rise to the pre- 
sumption—the basic facts 7—and the presumed facts” differ accord- 
ing to the type of case before the court. 


Toe Basic Facrs 


(1) “ Absent ”” 

The view that the propositus must be absent “ beyond the 
seas °’ no longer commends much support.* But though a person 
may be absent m any place, the question remains—absent from 
where? As a general rule, absence from the last place of residence 
must be proved.‘ But if it is not known where the propositus lest 
resided it is submitted that absence from the last place in which he 
was heard of by the witnesses available in the proceedings should 
be sufficient, even though it is probable that he may subsequently 
have had some other but unknown place of residence.’ This dif- 
culty cannot arise where a petition for presumption of death and 
dissolution of marriage is presented under section 16 of the 
Matrimonial Causes Act, 1950, for the absence required by sub- 
section (2) is absence from the petitioner, not from any particular 
place. 


1 6.g., Best, Hoidence, 12th ed., p. 848; Stephen, A Digest of the Law of 
Hotdence, 12th ed. Article 108; Phipson, Endsnos, Oth ed, p. 701; Wills, 
Rotdence, 8rd ed., p. 51; Cockle, Cases and Statutes on Hri , Bth ed., 
p. 80; Nokes, An Introduction to Hoidence, pp 59-00. 

2 The terms ‘‘ bamo facts’’ and ‘“'presumed facta are borrowed from the 
American Law Institute's Model Code of Evidence, Rule 701. 

> It still appears in Wills on Evidences -where it is ssid thet absence abroad 

rise to a presumption of law; but “if a person is merely lost sight of" 

e is only & presumption of fact Pp- 51-52). The last miini expression 

of this view which the writer has found is in Alman d Oo. oa M’Oabe [1911] 
2 I.R. 808, 6.9., at p. 426. 

4 M’Mahon v: M'Elroy (1869) 5 I.R. Bq. 1. 

5 Bee Dos d. Lloyd v. Deakin (1821) 4 B. & Ald. 488; Allman 4 Co. v. 
M'Cabe [1911] 2 I.R. 898. 
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(2) “ Not heard of for seven years ” 

The effect of the decision of the House of Lords in Prudential 
Assurance Co. v. Edmonds * seems to be that a person is not “ heard 
of” if no reliable information concerning him is received. Con- 
versely, it is clear that the mere fact that a person has not been 
heard of is not sufficient if news of him could have been obtained 
by the exercise of reasonable diligence. Just as the person who 
seeks to set up the presumption is not bound to listen to idle 
gossip, so also he must not shut his eyes to possible sources of 
reliable information. i 
- It is important to remember that the not hearing of a person 
is & basic fact of the presumption of death as expounded by the 
judges. Thus evidence that the propositus has been heard of by 
those likely to have heard of him is not, as is sometimes said,’ 
evidence which rebuts the presumption but evidence which prevents 
it from arising. It would be a rebuttal of the presumption to show, 
after the basic facts had been established, that the propositus had 
been heard of by persons other than those likely to have heard of 
him, The position is different under the ‘‘ Cestui que Vie Act,” 
1667," which merely requires the proponent of the presumption 
to prove absence for seven years. Under the Act, evidence that 
the cestui que vie had been heard of by those likely to have heard 
of him would operate in rebuttal of the presumption. 

This distinction may be of decisive importance in a case where, 
after all the evidence has been heard, no definite conclusion can 
be reached on the question whether or not the propositus has been 
heard of by those likely to have heard of him. At common law, the 
proponent would lose his case for it is up to him to establish the 
basic facts of the presumption on a preponderance of probabilities. 
Under the Act, the result would depend on the view taken by the 
court as to the procedural effect of the presumption. Broadly 
speaking, there are two views: (i) that it is up to the opponent of 
the presumption to disprove the presumed fact on a preponderance 
of probabilities; and (ii) that it is sufficient for him to raise a doubt 
as to the existence of the presumed fact.* If the first view is 
correct, then under the Act the proponent would win. If the second 
view is correct, the result would be the same under the Act as at 
common law. 


(8) “ By those who would have been likely to hear of him”? 
It is impossible to lay down any definite rule as to who are the 
persons who would have been likely to hear of the propositus. 


‘© (1877) 2 App Cas. 487. 

7 e.g., m Prudenital Assurance Co. v. Edmonds (supra), per Lords Blackburn 
and Hatherley. - 

3 19 Oar. 3, c. 6 (mted in ‘' Statutes of the Realm "' as 18-10 Car. 2, co. 11). 

* For an account of the American controversy on this subject, see 8. J. Helman, 
23 Can Bar Rev. 118. See also Lord Justice Dennmg: 61 L.Q.R. 879; and 
Mr. Nigel Bridge: 12 M.L.R. 978. ` 
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Generally speaking they, are his close relations or neighbours.*° 
But their evidence is not sufficient if there are circumstances other 
than death to account for the absence and lack of news. Thus 
a man who is a fugitive from justice,’ from creditors,™ from his 
family,’* or from his flancée * cannot be expected to communicate 
with the persons who, but for such escape, would have been likely 
to have heard from him. But it is clear that such a fugitive cannot, 
if there is no positive evidence of his death, be endued with legal 
immortality.‘* The result in cases of this kind depends on whether 
the judge is mainly influenced by the dislike of being forced into 
an arbitrary conclusion, or by the desire to reach some definite 
result even though the evidence.is logically insufficient to warrant 
it. On the “logical” view, it is necessary, in order to raise the 
presumption, to follow the fugitive to the place to which he fled 
and to find witnesses there to testify that they have not heard from 
him. On the “ practical ” view it is sufficient to take the witnesses 
from the place from-which he fled. The latter view is clearly more 
convenient where, as happens in the majority of cases, no one knows 
exactly where the fugitive has gone, or where it is impossible to 
make inquiries at his last known place of residence."* 

There is indeed some authority for saying that there are two 
ways of establishing the presumption: (i) by evidence that the 
propositus did not communicate with those who would have been 
likely to hear from him during the seven years : or (ii) by evidence 
that after seven years an independent search revealed no trace of 
him.'’ The logic of accepting the second alternative as suff- 
cient by itself would he weak. Generally, the fact to which 
the Jaw attributes significance is the lack of news during the 


1@ Bes Dos d. France v. Andrews (1850) 15 Q.B. 756. 

11 Re Hardmg (1801) The Times Newspaper, May 28, p. 8. 

12 Wills v. Palmer (1904) 58 W.R. 169. 

13 Watson v England (1844) 14 Sim 28; Bowden v. Henderson (1854) 2 Sm. 
& G. 860 ` : 

14 The Curious Cass of William Robertson Lidderdale (1912) 57 B.J. 8. . 

15 If the disappearance is remote enough in time, this fact elone may give riss 
to the inference, though not to the presumption, that the pro sis dead: 
Re Watkins [1958] 1 W.L-R. The propositus was taken to be dead 
twenty-five years after he hed deserted ius wife, even though no thorough 
search was ever made for him. A com n between this case and Watson 
y. England, supra, shows a considerable change in the judicial approach to 
these problems. 

18 In Re Lasbeskind (1952) The Times Newspaper, December 11, p. 9, Willmer J. 
said that absence without news for seven years behind the iron curtein would. 
not give rise to e presumption of death He was able, however, to infer 
death (semble) as the propositus was a Jewess resident in German controlled 
territory at a tine when Germany wes engaged in large-scale extermination 
of the Jews In practice it 1s cient for probate p sea to adduce soms 
evidence of the death of a person who has disappeared d the rron curtain, 
e g., a letter written by a relation of the propositus. Even if there is no such 
evidence probate ıs usually granted if the spplicant proves thet inquires 
through the appropriate embassy or through the International Red Oross have 

roved fruitless. practice in effect involves sacrificing logic to convenience. 

LT ae d. Franos v. Andrews (1850) 15 Q.B. 756; of Tweney v. Twensy [1046] 

. 180. 
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whole of the period of disappearance. But where it is impossible 
to produce evidence of this nature the demands of convenience 
appear to run counter to the requirements of logic. In these cases 
—and in these cases only—a good case can be made for giving effect 
to the second alternative method of setting up the presumption. 

Here again it is necessary to distinguish between the judicial 
presumption and its statutory variation under the Matrimonial 
Causes Act, 1950, s. 16. Subsection (2) provides that a decree of 
presumption of death and dissolution of marriage may be pronounced 
-if the petitioner can prove (i) that the other party has been con- 
tinually absent from the petitioner for seven years or more; and 
(i) that the petitioner has no reason to believe that the other party 
has been living within that time.’* These requirements are cer- 
tainly in one respect less stringent and possibly in one respect more 
stringent than those of the judicial presumption. 

They are less stringent in that it is sufficient to prove absence 
from the petitioner.’* The requirements of the subsection are 
apparently more stringent than those of the judicial presumption in 
that they impose on the proponent the duty of proving a difficult 
negative proposition to satisfy condition (ii). It appears to be 
sufficient to satisfy condition (ii) to show that those who would in 
the normal course of things have heard of the respondent have not 
heard of him.™ But such evidence ïs not, on the wording of the 
subsection, essential. The petitioner may have no reason to believe 
the other party to be alive even though he is totally out of touch 
with the persons who would have been likely to hear from the other 
party.** In such a case a decree could be made on evidence merely 
that inquiries and advertisement for the Tespondent had yielded 
no result. If the petitioner thus satisfies the requirements of the 
subsection, evidence of persons who are likely to have heard of the 
absent spouse is evidence in rebuttal of the presumption—not an 
attack on the basic facts. And in this case, at least, it can be said 
with certainty that this difference is vital, for once the basic facts 
of the presumption are established the court can pronounce a decree 


Against the Person Act, 1861, gives rise. It is the prosecution which must 
then prove that the accused knew of the life of the other spouse. It ıs not 
sufficient for the prosecution tò that the accused ‘‘had no reasonable 
und for believing him to be faa: per Cave J. ın R v. Tolson (1889) 
Q.B.D. 168, 183; cf. R. v. Curgerwen (1885) L.R. 1 0.0.R. L 
19° In practice this distinction is only important where the evidence of inquiries 
sot out in the affidavit ın support of a petition under this section is challenged. 
30 As in Parkinson v. Parkinson [1989] P. 848 
21 Thus even # person who has dese and deliberately concealed himself from 
the other party can obtain a decree under this subsection: tbid., at p. 852. 
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eyen though the question of the death of the other party is a matter 
of complete uncertainty.”” Under this subsection, therefore, the 
first of the two views stated above as to-the procedural effect of 
establishing the basic facts of a presumption prevails : it will not do 
merely to raise a doubt as to the existence of the presumed fact; 
its non-existence must be established on a preponderance of 
evidence. 


THe Presumep Facts 


It is, at the outset, essential to distinguish from cases of true 
presumption two types of cases which use the machinery of a 
seven years’ rule for other purposes than to arrive at the conclusion 
of fact that a person is dead. In these cases there is no presumed 
fact. 
(i) Applications for leave to swear to the death of a disappeared 
testator or intestate are frequently granted by the Probate Court. 
In such cases the court does not strictly presume death—it merely 
gives licence to swear to a matter which may or may not be true.” 
In granting such leave, however, the court is governed broadly 
by the principles that govern the judicial presumption of death 
generally.” It is sometimes said that, for this purpose, the Probate 
Court ‘‘ presumes ’’ death after short absence ™ but such cases 
are best explained on the footing that the evidence gives rise to 
a logical probability of death. They are cases of inference rather 
than of presumption. 

(ii) Section 57 of the Offences against the Person Act, 1861, 
after defining the felony of bigamy, continues: 


‘¢ Provided that nothing in this section shall extend. ; . to 
any Person marrying a Second Time whose Husband or Wife 
shall have been continually absent from such Person for the 
Space of Seven years last past, and shall not have been known 
by that Person to be living within that Time. .. .”’ 
Now it has been said that ‘* The legislature, by this proviso, 
sanctions a presumption that a person who has not been heard 
of for seven years is dead ” **; but the whole point of the proviso 
is that the accused escapes the penalty for bigamy even though 
the other spouse is still proved to be alive. Indeed, unless the 
life of the other spouse is first established the prosecution fails 
tn limine.” 


22 Ibid., at p. 858. 

23 Seo Breslauer, 10 M.L.R. at p. 128. - 5 

24 Except as to the vexed question of tıme of death. In applications for leave to 
swear to the death of a person for probete purposes, death is usually taken 
to have ocourred at or acct the time of disappearance. But the fixing of 
the dete ın these cases 1s of purely formal importance. It has no bearin 
on the substantive rights-of-the partes: see Lambe V. Orton (1859) 29 L.J. 
Ch. 286. 

35 Cockle, op. ott., at p. B8; Phipson, op. c., at p. TOL. 

36 R. v. Lumisy ased L.R. 1 BOR 106, 199; k yv Tolsen (1889) 28 Q B.D. 
168, 1932. 237! R. v. Lumley (tupra). 
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In the cases where there is a genuine presumption, this much 
can be said with certainty, that the presumed fact is the death of 
the propositus. But the legal consequences which flow from the 
death of a person depend not only on the fect that he died but 
also on the time at, and the circumstances in, which he died. The 
question is whether the presumption of death gives any guidance as 
to these matters. Here again there is a cleavage between those who 
favour a “‘ logical ” and those who favour a “ practical ” approach. 
Those who adopt the former tend to restrict the operation of the 
presumption within the narrowest possible limits. Those who adopt 
the latter approach recognise that the presumption is of compara- 
tively small practical value if it serves to ascertain nothing but the 
bare fact of death and are therefore prepared to use it as an aid in 
determining those circumstances attending death which are of 
decisive legal significance.” 


(1) Time of death 
This is the problem which gives rise to the greatest difficulty and 
difference of opinion. It is as well first to clear the ground by 
examining the cases in which there is circumstantial evidence of the 
time of death. The principle of these cases appears vividly from 
the following example : 
‘* Suppose a person intending to return home at ten o’clock at 
night does not appear, there is no presumption that he is dead. 
But if after a week he is found with his skull broken in a 
wood, you can then conclude that he was killed before ten 
o’clock on the night on which he disappeared.” 29 


It is immaterial whether, as in the above example, the fact of 
death is established by evidence, or whether it is established by the 
presumption of death.’° In these cases the perfectly logical result 
is reached that, although the fact of death may not be established 
till the expiration of seven years, it is then possible to “ look back ” 
and inquire into the circumstances with a view to determining the 
additional fact of the date of death.*! 

The most serious difficulties arise in cases of ‘‘ pure ” presump- 
tion, where there is no evidence at all as to the time of death. In 
such cases it is no doubt tempting to put the matter thus: A 
disappeared at such and such a time; this disappearance is now 
(i.c. at the time of litigation) more than seven years past; is it 


33 Bince the solutions reached differ according to the nature of the issue, reports 
which merely state the fact of disappearance and the conclusion drawn from 
it, without stating the issue, are virtually useless; e.g., Webster v. Bsrohmore 
(1807) 18 Ves.Jun. 862; Re Thompson and Re Callen (1005) 89 Ir.L T.J. 879. 

2% Hickman v. Upsall (1876) 4 Oh.D. 145, 149. 

30 Re Be 's Trusts (1869) L.R. 7 Eq. 499. Hall V.-C. m this case talks 
in terms of presumption, but the case is better regarded as one of inference. 

31 Cf. on this point Hickman v. Upsall (1875) L R. 20 . 186. This case 
was several es ligated. Cf. Webster v Birchmore (1807) 18 Ves.Jun. 
362; Deakin v. Deakin (1860) 88 J.P. 808. 
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possible, then, to fix any definite date for A’s deathr This 
generalised type of inquiry, however, leads to confusion. The only 
profitable inquiry is one that sets the disappearance in the context 
of the particular issue and fixes attention not on the time of litiga- 
tion but on the date at which death must be proved to have 
occurred. This may be illustrated by a series of examples taken 
from different branches of the law. 

(a) Succession. Suppose that A disappeared in 1940 and B died 
in 1945 leaving property to A. The question now is whether A 
survived B or whether his legacy has lapsed. Some of the older 
authorities lay down that, as A is not presumed to be dead till the 
end of the seven years, he must during that time be presumed 
alive.*? Others proceed on the view that A’s life must be proved to 
have continued beyond the relevant date by those who base their 
title on that fact.??, In the latter group the apparently simple logic 
of the first group of cases is discarded : the mere fact that a person 
is not presumed dead does not mean that he is proved alive. It is 
the second group of cases that prevailed in Re Phené’s Trusts,°* 
which decided that where the representatives of a legatee base a 
claim on the fact of his having survived the testator, the burden 
of proving such survivorship is on the representatives. There is in 
such cases no presumption of life to aid the representatives. This 


result has been castigated as an ‘‘ impotent conclusion ’’ which was 


‘not a solution of the problem but an admission of its insolu- 
bility.”??5 With respect, it is difficult to see the force of this 
criticism. In a case like Re Phené’s Trusts there would appear to be 
three possible criteria by which the result can be judged : justice, 
logic, and certainty. Considerations of justice do not appear to 
weigh more heavily on one aide than on the other; logic has insuffi- 
cient material on which to operate; so that only the demands on 
certainty remain to be satisfied. The decision in Re Phené’s Trusts 
does at least make for certainty. Admittedly, a decision to the 
opposite effect would make for equal certainty. There would seem 
to be nothing to choose between the rule.in Re Phené’s Trusts and 
its converse.. All that matters is that the one or the other should 
be definitely established.** 

Suppose next a variation of the case put above: A disappears 
in 1940 and B dies in 1945, but this time it is A who has left 


31 6.g., Smartle v Penhallow (1708) 2 Ld. Raym 904; Throgmorton v Walton 
(1624) 2 Rolle 461; Thomas v. Thomas (1864) 2 Dr. & Bm. 206; Re Benham's 
Trusts (1867) L.B. 4 Eq 417; Lambe v. Orton (1859) 29 L.J.Ch. 286; 
Dunn v. Snowden (1862) to L.J.Ch. 104 

33 ef Re Gresn’'s Settlement (1865) L R. 1 Eq. 288; Dowley v. Wenfield (1844) 

14 Sım 277; of. Wing v. Angraos (1880) 8 H.L.O. 188. 

% (1870) L'R. 5 Ch.App. 189. 

35 Per Lord Macmillan in Hickman v. Peaoey [1045] A.O. 804, 821. 

38 If Ro Corbishloy's Trusts (1880) 14 Ch.D. 846 is correct, the converse rule 
applies to dispositions imter Divos. 


Nov. 1954 THE PRESUMPTION OF DEATH 587 


property to B. In such a case B’s claim will fail?’ for, just as in 
the first case A’s representatives were unable to prove that A was 
alive in 1945, so in the second case B’s representatives are unable 
to prove that A was dead in 1945. At first sight the two cases 
appear to be inconsistent for the first appears to proceed on the 
footing that A was not alive in 1945 and the second on the 
footing that he was then alive. In truth there is no such incon- 
sistency : there is simply no evidence whether A was alive in 1945, 
s0 that the rule governing the original incidence of the burden of 
proof is decisive in each case. 

It is frequently said that, whenever a claim is based on survivor- 
ship, such survivorship must be proved by ‘* affirmative ” 
evidence.** This would seem to preclude the establishment of 
survivorship by the aid of presumption. Such utterances, how- 
ever, are to be found largely in cases dealing with the disappear- - 
ance of a legatee. In this context they are accurate enough: they 
merely mean that there is no such presumption as is alleged by the 
representatives of the legatee—that is, no presumption of life. But 
there is nothing to prevent a legatee or his representatives from 
establishing survivorship by the aid of the presumption of death 
where it is the testator who has disappeared. If A leaves property 
to B and disappears more than seven years before B’s death, then 
surely B’s representatives can invoke the presumption of death to 
establish B’s survivorship. Thus in Re Westbrook’s Trusts ™® on 
the disappearance of an intestate his property was divided among 
such of his next-of-kin as were alive seven years after his disappear- 
ance, to the exclusion of those who died before the expiration of 
the seven years. This decision was criticised by North J. in Re 
Rhodes *° as being inconsistent with Re Phené’s Trusts, but, with 
respect, the learned judge fell into the error of applying reasoning 
that originated in a case concerned with the disappearance of a 
legatee’to one concerned with the disappearance of an intestate, It 
is submitted that the principle underlying Re Westbrook’s Trusts 
is perfectly sound. There are, it is true, statements in the reports 
and in the books to the effect that whoever relies on the death of a 
person at any particular period must prove such death “!; but such 
statements must be understood to mean at any particular period 
within the seven years after the disappearance if the presumption 


37 Beo Ommaney V. Stslwell (1856) 28 Beav. 928. There was in that case also 
some evidence of the testator’s survivorship, but it i 
Sir John Romuill MR. doos nok in terma base hur j ning 
set out above. e judgment is fer from incisive and it is difficult to determme 
on whet principle it was based. 

38 6.9., in Re Phend’s Trusts (1870) L.R. 5 Oh.App. 189, at p. 152. 

39 (1878) W.N. 167. 

4° (1887) 86 Ch.D. 588. 

41 The strongest judicial statement of this view is by Lord Blanesburgh in Lal 
Chand Marwan v. Mahant Ramrup Gir (1025) 429 T.L.R. 150, 160-1, of. 

at ; 
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of death is to be of any use in the field of succession. The first 
formulation would lead to the result that if A left property to B 
and then disappeared B could, seven years later, claim that property 
but if B died eight years later without having yet made his claim 
a claim by his representatives would fail. This cannot possibly be 
the law. 

Again, it has been sought to reduce the answer to problems of 
this kind to the following generalisation : ‘‘ Whoever has to make 
out a case to establish a title which depends on the fact of either 
the death or the life of a person must prove that fact.” Ina 
restricted sense this is accurate enough. For example, if a rever- 
sioner claims property on the death of the tenant for life un- 
doubtedly his claim depends on the death of & person and he must 
prove it. Conversely, if his claim is opposed on the ground that 
it is statute-barred he must prove that the tenant for life was alive 
within the period of limitation * and to that extent his claim 
depends on the life of a person at a certain time. But in other 
contexts the proposition is so wide as to be utterly useless. Thus, 
if property is left to A should X survive a certain date but to B 
if X should not survive that date, this formulation leads to no 
sensible result. In strict logic, if K disappears neither A nor B 
should succeed.“ The result would be absurd, but in this context 
only statutory intervention could avoid such absurdity. 

Such statutory intervention has indeed taken place in one part 
of this subject—in the law relating to commonentes. Before 1926 
there was no presumption, if two people died in a common calamity, 
as to which of them died first. Now, section 184 of the Law of 
Property Act, 1925, provides that the deaths of such persons shall, 
for all purposes affecting the title to property, be presumed to have 
occurred in order of seniority. In making this provision the legis- 
lators of 1825 showed what at first sight appears to be a reckless 
disregard of logic. Why, it might be asked, did they not attempt 
to lay down rules which would approach more closely to the 
probabilities of the situation’ They must have had before them 
codes which made elaborate provisions in the case of commorientes 
“according to the age and sex of the persons who perished.** The 
rejection of these refinements by English law is, however, perfectly 
sound. The whole point of these cases of commorientes is that 
reasoning based on probabilities can yield no result because there 


43 Chipohase v Chipchase [1980] P. op. a ER supports this view, though 

Phera aTe E O ET op. ot., at p. 51, Phrpson, 
at p. 701. 

43 Frohman s Upal (1875) L R. 20 Eq. 186, 189. 

44 Dos d. Kneght v. Nepean (1888) 5 B. & Ad. 86, affirmed (1837) 2 M. & W. 
604, distinguishing obtter diota in Doe d. Georgs v. Jesson (1805) 6 Fast 80. 

4s Cf. Wing v. Angrave (1860) 8 H.L O. 188; and Re Aldersey [1905] 2 Ch. 
181 where Kekewich J. deliberately disregarded the requirements of strict logi 
But his reasoning could have led with equal force to the opposite result. 

46 ¢.9., the Californian Code of 1872, § 1968, set out ın Wigmore on Boidense, 
8rd ed., Vol. 9, at p. 855. 
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is ew hypothesi insufficient material for such reasoning to operate 
on. That being so, the best rule is that which is simplest and 
most convenient.‘’ The English rule passes both these tests. 

The question remains—just how far does section 184 go? It 
appears that the section is not limited to deaths occurring in a 
“ common calamity.” Thus 


‘‘if a husband goes on a long voyage and the ship completely 
disappears in circumstances where his death has to be presumed 
to have occurred, but there is no material to indicate on what 
date he was drowned, and if his wife was in a nursing home 
when he started and subsequently died under an operation, 
there may be absolutely no means of ascertaining which of 
them died first.” 
Yet it has been said that in such a case section 184 would apply.** 
In this example, although there is no common calamity the two 
events causing the deaths do at least appear to be closely linked in 
time. The husband is on the ship at the same time as his wife 
is in hospital. But is it possible to go further and to say that 
section 184 would apply if the husband merely disappeared and the 
wife died in the nursing home a year after disappearance? If 80, 
section 184 has swept away the whole law relating to proof of 
survivorship as set out above, and has replaced it by the principle 
of survivorship of the younger. 

At first sight the argument appears attractive. In a case like 
Re Phenés Trusts two persons had died and it was “ uncertain ” 
which of them died first. The case would therefore appear to be 
within the very words of the section.*® But to bring the section into 
operation, it must first be proved that two persons “‘ have died.” 
Where a person has merely disappeared, he is not proved to have 
died until seven years have elapsed. The presumption of death 
then establishes not only the fact, but also the time, of death. 
Provided that one guards against the error of supposing that, 
merely because a man is not presumed dead till the end of seven 
years he must be taken to be alive within that time, there is no harm 
in asserting that the presumption of death fixes the time of death 
at the end of the seven years. It is, therefore, not “ uncertain ”? 
in a court of law when the person who disappeared died, for the 
presumption of death resolves the uncertainty. Section 184 would 
only apply, on this view, in a case where both the persons who 
“ have died ” disappeared on the same day. 

(b) Matrimonial Relations. The problem as to the date on 
which a person dies becomes acute again where the person who 


tT Bo that, where conmderetions of justice demand an opposite rule, this can 
be adopted without violence to principle: see Intestates’ Estates Act, 1952, 
s 1 (£), discussed by Prof. J. D. B. Mitchell in 16 M.L.B. at pp. 208 to 209. 

t Hiokman v. Peaosy [1945] A C. 804, at pp. S148. 

49 See Re Watkinson [1953] V.L.R. 128, discussed in (1058) 26 Australian LJ. 
570. 
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disappears is married. If the other spouse can satisfy the con- 
ditions required by section 16 of the Matrimonial Causes Act and 
obtain a decree of presumption of death and dissolution, no question 
as to time of death usually arises, and after such a decree sub ` 
sequent legal relations present few difficulties. The date of the 
absent party’s death is only material where issue is taken on the 
question of jurisdiction. Jurisdiction to hear such a petition is 
based primarily on domicile: section 16 (1); but in order to deter- 
mine whether a petitioning wife is domiciled in England “ her 
husband shall be treated as having died immediately after the 
last occasion on which she knew or had reason to believe him to 
be living ”= section 16 (4). This is the only purpose for which 
English law fixes the date of death at the beginning of the period 
of disappearance. : 

The more interesting cases are those in which such a decree 
could not, or had not, been obtained and the spouse that was left 
behind has remarried. Where W has been left by H1 and then 
marries H2, three problems can arise. First, H2 might set up 
the earlier marriage as a defence in matrimonial proceedings brought 
against him by W. Secondly, H2 might seek a decree of nullity 
on the ground of bigamy. Thirdly, W might be prosecuted for 
bigamously marrying H2 in the lifetime of H1. 

The first problem has arisen most frequently in maintenance 
cases. In these the position appears to be as follows. The burden 
of proving that H1 was dead at the time of the second marriage 
lies initially on the wife who claims maintenance from her second 
husband. Thus if H1 disappears less than seven years before the 
second marriage, a claim based on the validity of this marriage 
will fail © unless there is evidence from which it can be inferred 
in fact that H1 was dead at the time of the second marriage." 
This is in accord with the principle that the wife, who, in effect, 
bases a right on the death of HI at the relevant date, must prove 
it. But where H1 disappeared more than seven years before the 
subsequent marriage the wife can discharge that burden by estab- 
lishing the basic facts of the presumption of death.'? These rules, 
It is submitted, would apply equally where H2 sets up the previous 
marriage in defence to any other form of matrimonial proceedi 
brought against him by W1, and to proceedings brought by any 
offspring of the second marriage claiming an interest in property 
on the footing that he was legitimate. But where H2 petitions 
for nullity he relies on the previous marriage as a weapon of attack. 
It is submitted that in this case it is he who has the burden of 


50 R. v Inhabitants of Harborne (1885) 2 Ad. & P. 540; Ivett v. Ivett (1980) 
140 L.T. 860. But ese Hogton v. Hogton (1984) 108 L.J.P. 17, perhaps 
a case of ‘‘ looking back "’ 

51 R. v. Inhabitants of Twyntng (1619) 3 B. & Ald. 886 as lained in Lapsley 
v. Gmerson (1848) 1 H.L.C. 498; Deakin v. Deakin (1860) 88 J.P. 905. 

53 Chipchasa V. Chipohase [1989] P. 891. 


Nov. 1954 THE PRESUMPTION OF DEATH 541 


proving that H1 was alive at the time of the second marriage. 
This burden must be discharged by evidence as there is no pre- 
sumption of life in such cases. In Chapchase v. Chipchase H2, 
after the maintenance proceedings, petitioned for nullity ** on the 
grounds of bigamy and undue publication of banns. The decree 
was granted on the second ground only but it seems that a petition 
based on the first ground alone would have failed. 

Different considerations apply in criminal law. The present 
law may be summarised as follows: where A is charged with 
bigamously marrying B in the lifetime of his spouse C, the prose- 
cution must prove affirmatively (i) that C was indeed married to 
A and (ii) that C was alive at the time of A’s “‘ marriage ” to B. 
A can then defend himself by relying on the proviso to section 57 
of the Offences against the Person Act. It will only be necessary 
for him to raise this defence if the prosecution in fact prove the 
hfe of C. 

It has been suggested that serious injustice may be caused by 
the proviso in that it may afford a loophole through which the 
persistent bigamist can escape punishment.“ With respect, the 
defect lies not in the relevant rules of law but in faulty prosecution 
tactics. This-is best illustrated by considering a series of examples. 


H marries W1 who disappeors. Over seven years later he 
“ marries ” W8 and then WS. W1 is proved to be still alive. 


The accused cannot be convicted of marrying W2 or W8 in the 
hfetime of W1 for the proviso will afford him a complete defence. 
Nor can he be convicted of marrying W8 in the lifetime of W2 
for the marriage to W2 is void. But had the prosecution in respect 
of the second marriage been instituted promptly, the fact that - 
W1 was alive would have been brought home to the accused and 
he could have been convicted in respect of the third marriage. 
In any case, the matrimonial career of the accused will be arrested 
-after the first prosecution in which the life of W1 is proved. The 
case put does not open the door to schemes of perpetual bigamy. 


H marries W1 who disappears. Less than seven years 
later he “ marries ” W8. Over seven years later he “ marries ” 
Ws, Whand W6. W1 is proved still to be alive. [These were 
the facts of R. v. Taylor.**] 


Clearly, the reasoning given in the first example will preclude his 
being convicted of marrying W8, W4 and W35 in the lifetime of 
W1 or W2. But there is nothing to preclude his being convicted 
of marrying W2 in the lifetime of W1, unless indeed he can show 
that he had reasonable grounds to believe that at the time of the 
second marriage W1 was dead.** It so happened in R. v. Taylor 
that the accused had been prosecuted in 1945 for marrying W2 


53 [1942] P. 87. s4 Prof. G. L. Williams, 18 M.L.R. 417. 
55 [1950] 2 K.B. 868. ze R. v. Tolson (1889) 28 Q.B.D 168. 
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in the lifetime of W1 and that then the prosecutor was unable to 
prove that W1 was alive so that the prosecution failed. The unjust 
result in that case was therefore due merely to an error in tactics, 
not to any defect in the relevant rules of law.” Had the prosecu- 
tion been conducted both promptly and diligently, no injustice 
would have arisen. If the prosecution were able to prove the 
- life of WI in 1949, it is not the fault of the law of bigamy that 
they were unable to do so in 1945. 

The true defect in the law is not where W1 is still proved to be 
alive and the accused relies on the proviso, but where she dis- 
appears and cannot be traced at all. Further examples will make 
this clear : 


H marries W1 who A, Less than seven years later 
he ‘** marries’? W8 and then W3. W1 still cannot be found. 


H cannot be convicted of marrying W2 or W8 in the lifetime of. 
W1 as the prosecution cannot prove the life of W1 at either relevant 
date: R. v. Lumley.” But as the prosecution cannot prove the 
death, any more than the life, of W1 at the time of the second 
marriage that marriage would have to be treated as void if H were 
indicted for marrying W8 in the lifetime of W2. In neither case 
does the accused have to rely on the proviso. 


H marries W1 who disappears. More than seven years later 
he “ marries ” W8 and then W3. W1 still cannot be found. 


On the reasoning given in the third example H cannot be convicted of 
marrying W2 or W8 in the lifetime of W1. Further, he cannot be 
convicted of marrying W8 in the lifetime of W2. There is no 
presumption in a bigamy case, that W1 is dead seven years after 
her disappearance : thus for the purpose of the last indictment the 
Marriage to W2 is void unless the jury find as a fact that W1 was 
dead at the relevant date.** Hence the accused is free to contract 
an infinite number of bigamous marriages provided that he does 
so within two points of time neither of which can be fixed with 
precision. On the one hand, he must not contract the first 
bigamous marriage so shortly after the disappearance of his real 
wife as to enable the jury to infer in fact that she was still living. 
On the other hand, he can be convicted of bigamy when the dis . 
appearance of W1 has receded so far into the past that the jury 
will feel justified in concluding, without the aid of presumption, that 
she was dead at the time of the ceremony last but one before the 
indictment. Even so, the task of drawing the appropriate indict- 
ment is far from easy. If the accused goes through a large number 
of ceremonies of marriage in quick succession, the jury may well 


57 Tho plea of autrefow acquet can sie Ais rise to ‘‘ substantial '’ injustice, 
but all civilised systems of law agree t this consideration is outweighed 
by the principle that nemo debet bis vezan. 

s: (1860) L.R. 1 C.C.B. 198. 

3% R. v. Willshire (1881) 6 Q.B.D. 866 
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come to the conclusion that the first wife was already dead at the 
date of the third ceremony of marriage before the indictment, in 
which case the accused cannot be convicted of “ marrying’? his - 
last ‘‘ wife ” in the lifetime of the last but one. And if he is then 
indicted for marrying the last ‘‘ wife’ in the lifetime of the last 
but two, there is no guarantee that the jury in this case will fix 
the date of W1’s death at the same time as in the previous case. 
While it is no defect in the law that the prosecution should act 
with promptness and dihgence, it is a defect to expect that the 
prosecution should be gifted with prophecy. 

The defect could be partially remedied by applying the ordinary 
principles of the presumption of death to the law of bigamy—that 
is, by holding that a marriage more than seven years after the 
disappearance of the first spouse should for this purpose, as for 
maintenance purposes, be regarded as valid. The activities of the 
persistent bigamist would thus be restricted to something less than 
seven years. To stop such activities altogether it would be neces 
sary to apply a presumption of life as well and to hold that the first 
wife should be presumed alive till the expiration of seven years 
from her disappearance. But this would cause general hardship 
to persons accused of isolated acts of bigamy, casting upon them the 
difficult task of affirmatively proving the death of the absent 
spouse as a matter of fact. It is submitted that such general hard- 
ship would outweigh the advantage of catching a few persistent 


bigamists. 


(2) Death without issue 

Where a person claims title to property on the footing that 
X died without issue the burden of proving such death lies on the 
claimant, and not on the person resisting the claim.*® The question 
is whether the law recognises any presumption of death without 
issue by which the claimant can discharge that burden. The lan- 
guage of many of the judgments is emphatically against such a 
presumption, but it is open to question whether the effect of the 
judgments is consistent with the expressions contained in them. 

In some cases no difficulty arises as there is sufficient evidence 
of death without issue. Re Pople" is a good example. The 
question was whether Mary Ann had died without issue. She dis- 
appeared four years ago and was now taken to be dead by virtue 
of the provisions of 6 Ann. c. 18. Her husband died nine months 
before the proceedings and by that husband she had had no issue. 
On these facts it was held that it was ‘‘ exceedingly improbable ” 


© Throgmorton v. Walton (1624) 2 Rolle 461; Richards v. Richards 15 Hast 
#04 note a2. All the cases cited in the following discussion proceed imphedl 
on that basis; although in Greaves v. Grosnwood (1877) 3 Ex.D. 289 Bramw 
B. expressed some doubt on the point (at p. 291). 

#1 (1889) 40 Ch.D. 889. 
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that she had any issue even if she were alive ‘*; “ but,” said 
North J., “ these proceedings are taken on the footing that she is 
dead, and if she is dead there is still stronger reason for concluding 
that there was no issue.’?*? In such a case there is considerable 
justification for inferring death without issue as a matter of fact.“ 
But the same cannot be said with any degree of assurance of other 
cases that purport to be based on a finding of fact that there was 
death without issue.“ 

The crucial case is Greaves v. Greenwood." The plaintiff 
claimed property as heir of the paternal grandmother, and proved 
the death of all the descendants of the paternal grandfather.. The 
defendant now showed, inter alia, that the paternal grandfather 
had a brother and an aunt alive some 120 years before the proceed- 
ings. The plaintiff succeeded even though he could not prove that 
these persons had died without issue.“'It was only necessary “ to 
exhaust kinship of modern existence; but when one gets beyond 
living memory . . . I doubt whether he [the plaintiff] is bound to 
do more than say that he knows nothing about it.” °” In the Court 
of Appeal Cockburn C.J. said that there was no presumption af 
death without issue, but that there was some evidence, although 
inconclusive, on which a jury might act.** But it is submitted that 
evidence that the plaintiff ‘‘ knows nothing about it” is so incon- 
clusive as to have no persuasive value whatsoever. The great lapse 
of time, while increasing the probability of death, must surely 
decrease the probability of there being no issue. If the burden of 
proof that lay on the plaintiff was shifted, it is submitted that it 
could not have been shifted by the evidence. If it was not shifted 
by the evidence it could only have been shifted by a presumption 
of death without issue. 

Such a presumption is recognised explicitly in some of the English 
cases." But the operation of the presumption is still uncertain. 
It is clear from Greaves v. Greenwood that something more is 
required to raise the presumption of death without issue than the 
establishment of the basic facts of the presumption of death. This 
is only reasonable as the element of speculation involved in pre- 
suming death without issue is very much greater than that involved 


62 The logic of. this is slight! impaired when it is remembered that a child 
conoarved in the lifetume of the now deceased husband but born in a subsequent 
marriage would still have been ‘‘ issue."’ 

e3 At p. 508. 

«4 Of. Re Jaokson [1907] 2 Oh. 854; Jones v. Hughes (1887) 4 T.L.B. 87. 

e5 Gee Rowe v. Hasland (1763) 1 Wm.Bl. 404; Dos d. Banning v. Gnffin (1812) 
15 East 208. : 
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in merely presuming death. Exactly what that ‘‘ something more ”’ 
consists of it is difficult to say. It would seem that either there 
must be some evidence of death without issue, even though it be 
insufficient to lead of its own force to the desired conclusion; or 
that the circumstances must be so shrouded in uncertainty by the 
passage of time that it is practically impossible to obtain any evi- 
dence at all. It may be added that there is nothing more outrageous 
in presuming that. a person died childless than in presuming that 
he died celibate; but the courts have frequently presumed death 
unmarried "° without being in the least perturbed by the speculative 
nature of the presumed fact. 


SAFEGUARDS 


It may be that some of the views here expressed will be objected 
to on the ground that they tend to sacrifice logic too ruthlessly 
to convenience. But there are means of redressing the balance 
in favour of the party against whom the presumption operates. 
Where the action in which the presumption is applied is purely 
possessory, it will be possible to recover the property’ should evi- 
dence later become available that the fact was presumed against 
the truth,” provided that no third party has in the meantime 
acquired an overriding interest. Some statutes concerned with 
this question make express provision to the same effect."2 On the 
same principle, a decree niši of presumption of death and dissolution 
of marriage will be rescinded if before decree absolute the respon- 
dent is proved to be alive.” Where it is not possible to apply 
this principle of restitution, as in the case of a legacy of fungibles, 
„the successful party may be ordered to give security in case a claim 
based on fresh evidence should later be made.™ This principle, 
however, should be applied with caution lest it impair too greatly 
the practical utility of the presumption. Whether such security 
ought to be given, what its amount is to be, and how long it is 
to remain operative, seem to be matters for the discretion of the 
court, and it is submitted that that discretion ought only to be 
exercised if the party who suffers from the application of the pre- 
sumption can make out some prima facie case, for example, if 
there is some evidence in rebuttal of, the presumption but not 
sufficient actually to rebut it. Where there is no case for security, 


T° 6.9., Re Benjamin [1902] 1 Ch 728; Dann v. Snowden (1862) 92 L.J.Ch. 
104; Re Wostbrook’s Trusts (1878) W.N. 167 

Tl Doe d. Lloyd v. Deaktm (1821) 4 B. & Ald. 488; Greaves v. Greenwood (1877) 
2 Ex.D. at p 201. 

72 190 Oar. 2, c. 8, s. 5; 6 Ann. o 18, s. 8, providing further that interim rents 
are recoverable. Perhaps the enigmatic words ‘‘ subject to any order of the 
court '' in Law of Property Act, 1925, s. 184, have the same affect: «sc 
Re Grosvenor [1944] Ch. 188, 148. 

73 Manser v. Manser [1040] P. 204. i 

T4 Bailey v. Hammond (1802) 7 Ves.Jun. 500; Dizon v. Dizon (1782) 8 Bro. 0.0. 
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it is still possible to frame the judgment in such a fashion as to 
leave open future claims based on fresh evidence": if this course 
is adopted, the only possible injustice would be in the case of the 
insolvency of the originally successful party. The existence of all . 
these safeguards seems to provide an answer to criticisms of the 
presumption on the ground of arbitrariness, and to ensure that 
an adequate balance is maintained between the, demands of logic 
and those of convenience.” 


G. H. Treirs..* 


15 Re Hapa [1902] 1 Oh. 728. 

T6 I should lke to thank Mr. Rupert Cross, Fellow of Magdalen College, Oxford, 
who kindly read this article in manuscript and made many valuable suggestions 
for its improvement. ; 

* Fellow of dalen College, Oxford. 


RECENT DEVELOPMENTS IN THE 
HOSPITAL CASES 


Tue developments here discussed are primarily those that have 
taken place since Cassidy Y. Ministry of Health [1951] 2 Q.B. 848.3 
The hospital cases have been made the subject of a detailed survey 
because they have attained a special significance in employment law 
and the law of tort. The entire relationship in law between master 
and servant and between professional men and women and their 
employers and the public is involved in them and has been 
illuminated through them. In particular, in the legal history of 
the adaptation by the courts of the master and servant relationship 
to modern conditions of employment, they are likely to be regarded 
as having occupied a position of critical importance. 

But, to give proper weight to the various aspects of these 
decisions, four matters deserve to be commented upon separately. 


1. The Standard of Professional Skill and Care 


Some apprehension has been murmured in medical circles that 
the standard of professional skill and care required by the courts 
may be set unrealistically high. The judgments, including especially 
the most recent, show this concern to be unfounded. Reasonable 
skill and care are properly demanded by the courts of those engaged 
im medicine, as of the members of other skilled professions; and the 
criterion is applied with a clear regard to the interest of the medical 
profession itself and of the public in the protection of doctors and 
“ medical auxiliaries’? who have observed the standards of their 
calling, and in the continued advancement of medical science. 

The clearest expression of judicial policy in this respect is found 
in the judgment of Denning L.J. in Roe v. M. O. H. [1954] 2 
W.L.R. 915. ‘* Medical science has conferred great benefits on 
mankind but these benefits are attended by considerable risks. 
Every surgical operation is attended by risks. We cannot take 
the benefits without taking the risks. Every advance in technique 
is also attended by risks. Doctors, like the rest of us, have to 
learn by experience; and experience often teaches in a hard way ” 
(928). And, ‘f we should be doing a disservice to the community 
at large if we were to impose liability on hospitals and doctors- 
for everything that happens to go wrong. Doctors would be led 
to think more of their own safety than of the good of their patients. 
Initiative would be stifled and confidence shaken. A proper sense 
of proportion requires us to have regard to the conditions in which 
hospitals and doctors have to work. We must insist on due care 


? For an important and influential analysis of Casstdy’s case, seo Prof, Kahn- 
Freund’s note in 14 M.L R. (1981) 604. 
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for the patient at every point, but we must not condemn as negli- 
gence that which is only a misadventure ” (926). 

This policy was firmly and fairly pursued in all recent hospital 
and doctor decisions. The great difficulty facing a general prac- 
titioner in diagnosing acute rheumatoid arthritis in the absence of 
joint swellings was recognised by Devlin J. in Pudney v. Union 
Castle Mad S.S., Ltd. [1958] 1 Lloyd’s Rep. 78. Again, though it 
was unknown in 1947 to the English medical profession as a whole, 
in forestalling tbe risk of infection resulting from lumbar injections 
with nupercaine by keeping the ampoules of nupercaine in phenol 
before use, a far greater risk was run of percolation of the phenol 
into the ampoules through invisible flaws in the glass. This risk 
materialised in the case of the two plaintiffs in Roe v. M. O. H. 
(supra) who, having received lumbar injections preparatory to minor 
operations, were paralysed for life. Two U.S.A. publications in 1946 
had drawn attention to this danger but ‘‘ neither,’’? the courts 
‘thought, “ would be within the range of the ordinary anaesthetist 
in this country ”?” (per McNair J., in the court below, [1054] 1 
W.L.R, 185). The Court of Appeal approved this application’ by 
McNair J. of “the standard of the reasonably competent 
anaesthetist °” and the defendants were exonerated from liability 
([1954] 1 W.L.B. 185; [1954] 2 W.L.R. 918-20, 928-4, 981). 

On the other hand, there was not a proper observance of reason- 
able standards of skill and care in Jones v. Manchester Corporation 
[1952] 2 Q.B. 852. A house surgeon injected pentothal into a 
patient who was still under the influence of nitrous oxide previously 
administered to him; a method of proceeding which was generally 
known to be very dangerous and which, in the instant case, proved 
fatal. The doctor and hospital were held liable. 

In holding the balance between the interests of patients and of 
medical practitioners and hospitals, the doctrine of res ipsa 
loquitur plays a vitally important role. If a hospital patient suffers 
in a way that is not a normal or reasonable incident or risk of the 
treatment he received, this calls for an explanation from the hospital 
of how the accident might reasonably have occurred without lack 
of due care on the part of its staff (see Denning L.J., Cassidy v. 
M. O. H., supra, 865-6; Roe v. M. O. H., supra, 922). Where 
the treatment was under the control of two or more medical 
practitioners or auxiliaries, the evidentiary doctrine may not, of 
course, speak of negligence against anyone individually, but this 
will be immaterial provided the hospital is legally responsible for 
the acts of all concerned (e.g., Morris L.J., in Roe v. M. O. H., © 
supra, 980). It is in this connection that the issue of whether 
hospitals are liable for the torts of their’consultants is of real, ` 
practical significance to a plaintiff.’ 

3 The usual reason, from the paint of view of the plaintiff, for epplying 


respondeat superior is not so p m such cases, for the medical specialist, 
being the hast pad branch of a -paid profession, is able without undue 
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2. Classes of Personnel for Whom Hospttals are Liable 

The range of personnel for whom hospitals are in Jaw responsible 
no longer stands where Cassidy’s case left it. In Roe’s Case, 
supra, it was held by the Court of Appeal that, had negligence been 
found, the hospital would have been liable for the acts of its 
part-time specialist in anaesthetics who was remunerated by parti- 
cipating in a special fund derived from investments, contributions 
and donations for division among the whole of the medical and 
surgical staff, including visiting and consulting surgeons, and who 
was at all times allowed to continue his private anaesthetic practice. 
This decision was all the more striking in that it dissociated itself 
from the view expressed by McNair J. in the court of firat instance, 
that “the position of Dr. Graham as a specialist anaesthetist was 
comparable to that of a visiting surgeon or physician for whose 
acts the hospital does not assume responsibility in law ” ([1954 | 
1 W.L.R. 182-8). Needless to say, the Court of Appeal also dis- 
agreed with the learned judge below in saying point blank that 
hospitals have no legal responsibility for their visiting surgeons and 
physicians. Two of its members left the point open (supra, 920, 
929). Denning L.J. considered it already covered by his previous 
judgment in Cassidy’s case (922). 

For the time being, then, visiting surgeons and physicians 
remain an enigma. But the thin end of the wedge has been 
. Inserted; for, with the possible exception of those honorary con- 
sultants who still attend at the voluntary hospitals that were 
omitted from the operation of the National Health Service Act, 
1946,° no rational distinction can surely be urged between the 
independent nature of the work and the terms of employment of 
Dr. Graham in Roe’s case, and that of the specialist surgeons and 
physicians who serve in N.H.S. hospitals today on a part-time basis 
at a sessional fee.‘ 

But, apart from the argument by way of simple analogy, the 
liability or non-liability of hospitals for the torts of those they 
employ must ultimately rest in law on the way in which the courts 
define the nature of the liability of hospitals in such cases. 


8. Legal Nature of the Liability of Hospitals 
Three separate doctrines have been enunciated: 
(i) The oldest, of course, bases the liability of hospitals on the 


financial embarrassment to mesure himself against his common law liability, 
even if he may find the payment of heavy damages out of his own pocket 
a grave burden. 

> Bee Morris L.J., in Rose's caso, supra, at 020, Somervell L.J., Roe's case, at 
920, and Pilcher J., m Higgins v. N. W. Metropolitan Hospital Board [1954] 
1 W.L.R. at 498. 

t Inke the consultant surgeon ın Collins v. Herts C. C. [1047] 1 K B. 588, 619, 
for whom J. found the hospital not responsible ın law at that time 
(noted in 10 M.L.B. (1947) 425). 


VoL 17 85 
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general principle of respondeat superior, i.e., on the vicarious * 
liability of an employer for torts committed by his servants in the 
course of their employment. In case after case, the courts have 
had to determine whether a particular member of the hospital staff 
is, in law, a servant of the hospital. This, in turn, has involved, 
as it were, a clinical study of the ‘f control ”’ criterion of service 
which has sharply re-emphasised the bankruptcy of that test in 
contemporary conditions of employment and precipitated interesting 
and important attempts to re-establish the legal relationship of 
master and servant upon an acceptable modern footing. 

In the evolution of the theoretical basis of the master and 
servant relationship at common law, Cassidy’s case may now be 
seen to be emerging as a decisive turning-point and a point of new 
departure. Not only did the Court of Appeal in that case face up 
candidly to the fact that the power of, say, a Regional Hospital 
Board to control how its doctors worked was a worn-out fiction, 


but there appeared in their judgments the suggestive beginnings 
of an “‘ organisation ” test of service at common law. Since then, 


the judicial tendency, in both hospital and other cases, to show 
dissatisfaction with the unreality of the control test and to sub- 
stitute for it what amounts to an organisation test, has grown 
impressively. *® 

The new form of test has so far been formulated most com- 
pletely by Denning L.J. in Stevenson v. Macdonald [1952] 1 
T.L.R. 101, in these words: ‘‘ One feature which seems to run 
through the instances is that, under a contract of service, a man 
is employed as part of the business and his work is done as an 
integral part of the business; . . . under a contract of services, his 
work, although done for the business, is not integrated into it, but 


5 The vicariousness of the lebilty 1s ea roblematical. see Broom v. 
Morgan [1952] 2 T.L R. 004, 906 (Godda .O.J ), [1958] 1 QB. 597, 
607-8 (Denning L.J.), noted in 16 M.L.B. (1958) 876; Glanville Willems, 
Jant Torts and Contributory Negligenos, § 115; but see Prof Newark on 
Twme v. Bean's Eapress, Lid, 17 M L.R. (1054) 102 Also, Hughes & 
Hudson, 81 Can Bar Rev. (1058) 18 

€ Even the oH eee haa test of service is not capable of mechanical application 
or of y solving all the problems that are. Thus, the general- 
temporary employer situation typified m Mersey Docks and Harbour Board v.- 
Coggins and [1947] A.C 1, would have to be rethought out. In 
perticular, some Crown servant cases are even less amenable to the organisation 
than to the control test, ke whether a public corporation is a servant of the 
Crown or the land of problem posed in Bank voor Handel v. Slatford [1954] 
2 W.L.R. 867, issues which ought probably to be solved within their own 

ar frame of reference and not by trying to stretch over them the common 
gw conception of ‘‘ servant '’ because of the historical usage of the word 
in Crown relationships. The definition of ‘‘ employed person” under the 
National Insurance Act, 1046, s. 1 (2), 18 another case in point; as 1s also 
the determination of whether an employee is a ‘‘servant’’ for the purpose 
of umposing on his employer responsibility for the employee's a at work: 
Of. Parker J. in Garrard v. Southey [1952] 2 Q.B. 174, 179. Perhaps the 
most satisfactory roed to future legal development in this context would be 
by way of erentiating and formulating separate rules for the various 
distinct types of employment mtustions with which the law ıs concerned. 
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is only accessory to it’? (at 111). The organisation or ‘* sub- 
ordination ’?’ kind of test has also been adverted to by Streat- 
feild J. in Bauman v. Hulton Press [1952] 2 All E.R. 1121, 1124, 
Devin J. in Bank voor Handel v. Slatford [1952] 1 All E.R. 814, 
818—9, 820 and 822, and especially Denning L.J. again, in the same 
case on appeal in [1958] 1 Q.B., at 205. Furthermore, in Roe’s 
case, Somervell L.J. (as he then was), while pointing out that the 
part-time specialist anaesthetist there was a qualified, skilled man, 
controlling as such his own methods of work, would have attached 
vicarious liability to the hospital for his acts because he was ““ part 
of the permanent staff and therefore in the same position as the 
orthopaedic surgeon in Cassidy ° (at 920. Cf. too Morris L.J., 
at 980). : 

Pilcher J. in Higgins v. N. W. Metropolitan Hospital Board 
1954] 1 W.L.R. 41], was, if anything, even more explicit than 
Lord Somervell, regarding the fact that a doctor’s work in a hospital 
lies beyond the effective control of his employers, when he spoke 
of “the development of the law along the line that a doctor’s 
uncontrollability inf the exercise of bis professional functions does 
not take him out of the servant category to which the principle 
of respondeat superior applies ” (at 422). 

The desirability of adopting an organisation test in preference 
to the control test of service has already been forcefully argued 
by Prof. Kahn-Freund in his learned note on Cassidy three years 
ago.* One possible technical obstacle to the absorption of the new 
test into the corpus of the common law by the courts without the 
1eed for reforming legislation may be very briefly mentioned here. 
[t is raised by the question—not simple to answer—to what extent 
has the control test become established as a principle of law in the 
courts ? 

The idea of control as the hallmark of ‘‘ servanthood ” is deep- 
seated in English law.” The more refined, modern form of the 
control test was clearly stated by Bramwell L.J. in Yewens v. 
Noakes (1880) 6 Q.B.D. 580, 582-8, and subsequently repeated 
with approval in the Court of Appeal.*° But, authority has not 
been wanting for the proposition that control or the power of 
control, far from being a governing legal criterion, is no more than 
a very important factor in determining whether a contract of master 
and servant exists.' Ags recently as 1946, the House of Lords, 


T i.s., subordination to the employer's powe: to organise (14 M L R., 506). 

® See note 1, supra Cf. also the provocative talk of Prof. C. J. Hamson in 
Law in Action, 1088, 17. 

3 e.g , Blackstone, Commentanes, 5th ed, I, 431; Lane v. Cotton (1707) 12 
Mod. 472, 458-9. 

10 See Honeywtl v. Larkin Bros. [1984] 1 K.B. 191, 196; Hewitt v. Bonin 
[1940] 1 K.B. 188, 191. 

11 Bee Simmons v. Heath Laundry Co. (1010) 8 B.W.C.C., 205, Underwood vV. 
Perry (1022) 15 B.W.C.C., 188; Smith v. General Motor Cab Co [1911] 
A.C. 188, 191, 198, Gold v. Essex C. C. [1942] 2 K.B. 208, 818. 
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in Short v. Henderson, 62 T.L.R. 427, regarded the factor of 
control only as ‘‘ the principal requirement of a contract of service,” 
though “‘ this factor of superintendence and control] has frequently 
been treated as critical and decistve of the legal quality of the 
relationship’? (at 429). And their Lordships added: ‘* Modern 
industrial conditions have so much affected the freedom of the 
master in cases in which no one could reasonably suggest that the 
employee was thereby converted into an independent contractor 
that, if and when an appropriate occasion arises, it will be incum- 
bent on this House to reconsider and to restate these indicia ” 
(ibid.). 

On the other hand, from a careful reading of Mersey Docks and 
Harbour Board v. Coggins and Griffiths [1947] A.C. 1, it is hard 
to avoid drawing the conclusion that the House viewed the question 
of control or power to control as the legal test to fix the nature 
of a contract of employment; though the meaning given to 
“‘ control’? was substantially narrower than and so out of line with 
that found in other cases. 

If the control test is only one indicium of a contract of service, 
albeit regarded in the past as primum inter paria, the technical 
impediment to replacing it in all or almost all cases with the 
organisation test disappears. But, if that test has the rank of a 
legal principle in the House of Lords, then, to retain the advan- 
tage of the organisation test, it would be necessary to argue the 
organisation ‘‘ factor’? as the ‘‘ vital element” in determining 
whether ‘control’? in any employment situation exists: the 
artificiality of this method of reconciliation need not be emphasised. 

But only the House of Lords can resolve the puzzle which, I 
believe, is a real one. When the case of, say, a visiting hospital 
surgeon comes before the House for determination, it will, it 1s 
hoped, be the occasion for the establishment of one of the most 
important relationships governed by common law on firm, modern 
foundations, in a manner comparable to the modern statement of 
the tort of negligence in Donoghue v. Stevenson [1982] A.C. 562. 

(ii) The second and the third of the theoretical bases for the 
liability of hospitals remove the discussion from the plane of 
general principle to the level on which a special situation is met 
by postulating for it a special rule. 

The one rule was that advanced by Denning L.J. in Cassidy’s 
case. Hospitals are under a “‘ personal ° duty to use reasonable 
care in treating their patients; the performance of this duty must 
be delegated to employees, whether “‘ servants °’ or ‘* independent 
contractors °; but the responsibility for its due performance may 
not be. The rule is clearly similar to that of the employer’s duty 


11 Reiterated by the learned Lord Justice in Jones v. Manchester Corpn., supra, 
887, 669 and in Ros's case, supra, 929, and desorbed in Higgins’s case by 
Pilcher J. as ‘‘ interesting-'’ (supra, 418). 
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of care for’the safety of his servants, developed under pressure of 
the doctrine of common employment. 

Given this duty, it is immaterial whether or not the patient is 
& paying patient, whether or not the hospital is a voluntary hospital 
and whether or not the medical employee is full-time or part-time, 
servant or independent contractor. Under Denning L.J.’s rule, 
the responsibility of the hospital in law for the acts of its staff is, 
thus, wider than under the organisation or control tests. 

A hypothetical, borderline case may be posed : a specialist ear, 
nose and throat hospital admits a patient for sinus treatment. 
On the following day, the patient complains of acute gastric pain. 
The E.N.T. specialists, finding themselves in a strange line of 
country, call in a specialist in gastric troubles (whether from 
Harley Street or the nearest hospital) who diagnoses a perforated 
stomach ulcer and declares it necessary to operate within the hour. 
The necessary operating equipment is improvised and the outside 
specialist performs the operation. Under Denning L.J.’s rule, the 
hospital would probably incur legal responsibility for the outside 
specialist : in an emergency a hospital may be expected to react 
with reasonable care and intelligence to succour its patient; an 
outside specialist needed to meet the emergency should therefore 
be the responsibility of the hospital. There would be no such 
responsibility, it may be noted, if either the organisation or control 
tests were applied. 

_ (ii) The third, theoretical base involves a rule similar to but 
not identical with that of Denning L.J. It originated in the judg- 
ment of Lord Greene M.R. in Gold v. Essen C. C.,7> and has been 
further explained by Morris L.J. in Roe’s case. In gist, it is that 
a hospital is liable for the acts of those it employs to fulfil the 
“ obligation ’? it assumes towards the patient. This obligation is 
not apparently a contractual one, but a general kind of obligation, 
which differs from the duty proposed by Denning L.J., in that, 
whereas under the latter the hospital?s obligation is defined in 
detail as a matter of law, the obligation test leaves the content of 
the hospital’s obligation to be inferred as “a question of fact... 
having regard to the particular circumstances of each particular 
case ’’ (per Morris L.J. Roe, supra, at 928-9). In each case, the 
extent of the obligation is deduced as ‘‘ the natural and reasonable 
inference to be drawn from the way in which those running the 
hospital conducted their affairs (Morris L.J., ibid., at 929). 

Whether, ultimately, the scope of a hospital’s “ obligation ” 
will be seen to differ from the scope of its “ duty ” as laid down 
by Denning L.J. is impossible to predict. The only certain com- 
ment that can be made on the obligation test is that it embodies 


13 Approved and adopted by Hilbery J. in Collins’s case, supra, 616, and Single- 
ton L.J. in Cassidy's case, supra, 857-8. 
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a more cautious approach than that evidenced in the Denning 
rule to the determination of a hospital’s responsibility for its staff 
in accordance with a doctrine specially devised for the purpose. 
Certainly, too, it leaves the law more uncertain than under the 
Denning rule. 

One common result of all three tests of liability is that a hospital 
is not liable for the acts of doctors and others who may be 
employed by the hospital patient himself. 


4. Apportionment of Damages between Hospital and Tortfeasor 

In recent years, it was the official policy of the Ministry of 
Health, where damages were awarded against a hospital authority, 
that the authority should seek to obtain from its offending employee 
a contribution or indemnity under the Law Reform (Married 
Women and Tortfeasors) Act, 1985.1 So, in Jones v. Manchester 
Corpn. (supra), the hospital claimed an indemnity against its house 
surgeon and was awarded, in fact, one-fifth of the damages it had 
to pay. 

But, since March, 1954, the above policy applies only to those 
members of hospital medical staffs who do not insure themselves 
against common-law liability with the Medical Defence Union or 
Medical Protection Society of England and Wales or the Medical 
and Dental Defence Union of Scotland. Those who are so insured 
and are defended by the relevant Defence Union and Protection 
Society come within the terms of Circular H.M. (54) 82, whereby 
the hospital joins in defending the case and, in the event of damages 
being awarded, bears .such proportionate share of them as the 
hospital and protection society agree upon, OT, in default of agree- 
ment, at least an equal share. 

Two effects of the new Circular may be noted. First, as the 
hospital and protection society are directed to present a united front 
to the plaintiff, the importance of the doctrine of res ipsa loquitur 
is likely to be enhanced.** And, second, the Circular affords an 
obvious incentive to medical staff to insure against common-law 
liability, thus encouraging the fullest development in this field of 
the fruitful partnership of the law of tort, for maintaining accept- 
able standards of conduct, and the law of insurance, for collecti- 
vising the financial risks run by medical practitioners in their calling. 

A final legal point arising out of Jones’s case merits attention. 
It occurs in the dissenting judgment of Hodson L.J., and, although 
its relevance to hospital cases may have been weakened by the 


14 Seq RHB(49) 128/HMC(49) 108/BG(49) 118. (These_ are departmental or- 
culars of the Ministry of Health ) g 

1s Under the older policy, the sep ie refiained from assisting the doctor in 
his defence; on the contrary, there was strong reason to adduce all the 
evidence against him for the action for contnbution/indemnity. For a oon- 
sidered review of the Circular, see the editorial by Mr. B. R. Speller, in The 
Hospital of May, 1054. 
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new Circular, its potential significance in the general law of employ- 
ment is undoubted. 

It is established law that a servant impliedly contracts that he 
possesses skill ‘‘ reasonably competent to the task he undertakes ”’ 
and will show reasonable care in the exercise of that skill. If a 
lorry driver negligently runs down a pedestrian, or a hospital doctor 
injures a patient through careless diagnosis, each violates the term 
implied in their contracts of employment. Equally, a bus con- 
ductor who ejects a passenger by punching him on the nose will 
be in breach of his contract of employment, but, this time, through 
his misconduct or disobedience to orders. The damages paid by 
the employer to the third party in such cases will be the reason- 
ably foreseeable loss incurred by him as a result of his servant’s 
breach of his contract of employment. 

Therefore, observed Hodson L.J., approving a dictum of 
Warrington L.J. in Weld-Blundell v. Stevens [1919] 1 K.B. 520, 
586, the employer may recover the damages he had to pay the 
injured party in an action against the servant for breach of contract. 
One may add that the employer may also, on the same ground, 
dismiss the servant summarily. It was on this ground that Hodson 
L.J. wished, in Jones’s case, to award the hospital against its 
doctor all the damages it was directed to pay the deceased patient’s 
estate (supra, at 876, 877). It was further in the light of this line 
of reasoning that the learned Lord Justice considered that there 
was, in the case, no room for the operation of the L. R. (Married 
Women and Tortfeasars) Act, 1985 (ibid., at 876-7). According to 
the learned Lord Justice, the discretion conferred on the courts by 
that Act is displaced : there is no room for such discretion in the 
action for breach of the contract of employment, and, in all such 
employment cases, the employer becomes entitled to what is, in 
effect, a full indemnity. 

More recently, in Semtew, Ltd. v. Gladstone [1954] 1 W.L.R. 
945, Finnemore J. approved and adopted Hodson L.J.’s minarity 
ruling (at 949). The learned judge went on to draw the strictly 
logical conclusion that the meagre means of the servant are 
immaterial (at 950). From a practical viewpoint they are most 
material, and, from a legal viewpoint, they ought, it is respectfully 
submitted, to be material. Employers’ vicarious liability today 
rests surely on the social principle that, in the overcrowded, 
mechanised and complex life of a commercial and industrial society, 
the employer should bear the occasional losses that result trom 
injury suffered by a member of the public whose path has been 
crossed by the servant pursuing his employer’s business, or making 
use Of the facilities of his employer’s business. It is the employer 
who puts the servant in the position to inflict the injury, it is the 
employer who otherwise derives profit from the activities of his 
servant, and, in any case, it is the employer who is far better 
able to bear such occasional losses by assimilating them into the 
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overheads of his business or mto the overheads of commerce 
generally through insurance.** 

But, the technical argument that Hodson L.J. has raised is 
formidable *"; and it will require the utmost judicial skill to prevent 
the policy of the 1985 Act in employment cases and the general 
considerations of practical justice as between employer and employee 
from being overturned by a purely logical projection of a rule 
originally tuned to a different problem.” 

C. GRUNFELD.* 


16 See Denning L.J. in Broom v. Morgan, supra; Glanville Willems, op. o., 
115 


$ l 

17 Denning L.J. ın Jonss's case goes part of the way towards meeting Hodson 
L.J.'s argument on the technical level. There is, the learned Lord Justice 
pointed out, no term implied in @ contract of employment that a servant 
will indemnify his employer for damages the latter has been ordered to pay 
a third party ın respect of the servant's tort (at 868-9). Hodson L.J. did not 


geinesy this but reasoned that the employer ht obtain induectly that to 
which he had no direct nee But, if, in these third cases, the 
a ag ed as an imnocent party in law (Jones, supra, 
at ), and 1s fired, ın law, with personal not vicarious liability (sse 


note 5, supra), then ıt con aerate to argue that the employer's loss is 
primartly the result of a b of a duty the responmbility for the ormance 
of which the law umposes on the employer personally, 1.6., thet his loss is, 
in law, his own personal responmbuility, although it wes m fact caused not 
by his own acts but by hia vicarious acts through his servants. 

18 The implioations of Hodson L.J.'s line of reasoning go even deeper. They 
were referred to for the first tıme in his note in this Review on Stapley Y. 
Gypsum Mines by Prof. Glanville Willems (17 M.L.B. (984) 66, 71). If 
the argument were adopted, the bes of workmen's cases would tend to be 
tilted against workmen plaintiffs es ene large numbers, for example, of wood- 
working tons decisions, W the workman was injured through 
disob e order originally given him to maintain the guard of his machine 
properly adjusted at all nimes, would have to be reconsidered. Injured work- 
men do, ıt 18 true, recetve industrial mjury or disablement benefit, but ıb 
must be borne ın mind that this benefit ms a subsistence benefit, not, lke 
common law damages, compensation for the injury suffered The policy of 
general, industrial lation as well as of the Contributory Negligence Act, 
referred to by Prof. Willams, should, it s respectfully submitted, be carefully 
weighed, before giving full affect to the logical consequences of the technicality 
which has been . 

Furthermore, on the technical level, the following argument may be 
advanced. The mam duties owed by an employer af common law for the safety 
of his servants and all duties imposed by statute on employers for the safety, 
health and welfare of his servants are, ın law, personal to the employer 
There ıs no-implied term that the servant will indemni the employer where 
the servant's injury results in fact from his own acts ın breach of his contract 
(se note 17, supra). So far as the duty Js statutory, the employer and 
servant may not contract out of 1% ressly or impliedly (4.9., Groves v. 
Wimborne 11898] 9 Q.B. 402). The duties, whether statutory or common 
law, are personal, and the legal responsibility for their fulfilment is personel 
though the acts through which they are performed or violated are usually 
vicarious. Hence, the ages an employer is ordered to pay a workman for 
injuries suffered because of a breach of such duty are primartly the result 
in lew of the employer's personal breach of duty, though committed thro h 
vicarious acts of the servant which amount technically to @ breach of the 
latter's contract. 

If the workman is injured through an act of æ fellow workman amounting 
to a breach of the latter’s contract of employment, the employer's ettampt 
to obtain an indirect indemnity against the latter might be met slong the 
lines indicated in note 17, supra. 

* Lecturer in Law at the London School of Economics and Political Science. 


STATUTES 
Law Rerorm (LIMITATION oF Actions, ETC.) ACT, 1954! 


THE implications of increased State intervention in the commercial, 
industrial and private affairs of citizens have engendered, within 
the legal system, a movement towards raring the legal privileges 
enjoyed in the past by the Crown and other public authorities 
when being sued or prosecuted by private persons for alleged wrongs. 
The Crown Proceedings Act, 1947, is the most important reflection 
of the modern attitude. The new Act has the more modest aim 
of implementing this policy within the law of limitation of actions. 
- This is one main purpose of its provisions. 

The other is to adjust certain general limitation periods to limits 
which experience suggests are fairer or more convenient than those 
now replaced. These will be submitted to a brief analysis first. 


I. Amendment of Scheme of Limitation Periods in the 1989 Act 

The leading amendment is that, “in the case of actions for 
damages for negligence, nuisance or breach of duty (whether the duty 
exists by virtue of a contract or of provisions made by or under ` 
a statute or independently of any contract or any such provision) 
where the damages claimed by the plaintiff for the negligence, 
nuisance or breach of duty consist of or include damages in respect 
of personal injuries to any person,” the limitation period shall be 
three years instead of six (section 2 (1)). ‘*‘ Personal injuries’ 
includes any disease and any impairment of a person’s physical or 
mental condition ” (section 2 (8) ). 

The amendment is confined to civil actions brought for common 
law damages. It does not extend to criminal prosecutions or to 
proceedings for equitable relief, though, in deciding on whether 
such relief is barred by lapse of time, the courts will doubtless 
adopt the new limitation period in appropriate cases “‘ as a rule to 
assist their discretion ° (Alderson B., Brooksbank v. Smith (1888) 
2 Y. & C. 58, 60). 

The period of three years will apparently apply in future to two 
main types of action: (i) Actions in tort for damages for personal 
injuries whether caused by negligence, nuisance, breach of statutory 
duty or any other breach of duty in tort,!* like assault and battery, 
the duty of the occupier of ‘‘ dangerous premises,” the duty under 
ee Report of the Committee on The Limitation of Actions (1949), 
ja The words, “or breach of duty” in the leading amendment must surely 

refer to tort actions in general. It is certainly not a phrase of art in the 


law of tort, and it ıs umprobable that it is being used in the Act with 
Hohfeldian overtones 


557 


558 THE MODERN LAW REVIEW VoL. 17 


the rule in Rylands v. Fletcher (1866) L.R. 1 Ex. 265, or liability 
for injuries caused by animals or by false words and threats as in 
Janvier v. Sweeney [1919] 2 K.B. 816. For all other kinds of tort 
actions, and, indeed, in any tort action in which damages are not 
claimed for personal injuries, the old limitation period of six years 
continues to apply. (ii) Actions for damages in respect of personal 
injuries suffered as a result of breach of contract. The most 
important examples of this kind of liability would seem to arise 
out of the contract of carriage of passengers, by road and raul,” the 
contract of employment of an independent contractor, like a 
personal surgeon or physician, the contract of hire-bailment, as in 
Chapleton v. Barry U. D. C. [1940] 1 K.B. 582, or White v. War- 
wick [1958] 1 W.L.R. 1285, the contract for the sale of goods, as in 
Chaprontére v. Mason (1905) 21 T.L.R. 688, or Priest v. Last [1908] 
2 K.B. 148, and the Francis v. Cockrell? warranty imphed in the 
contract of licence to enter premises. In other actions for breach 
of simple contract, the limitation period remains at six years. 

It should be emphasised that plaintiffs are bound by the shorter 
period not only where they claim damages for personal injuries 
alone, but also where they ask for mixed damages for, say, property 
loss as well as personal injuries. If a plaintiff with a claim for 
mixed damages has delayed commencement of his action beyond 
three years, he will apparently not be barred provided he is pre- 
pared to sacrifice the claim in respect of personal injuries. 

Morcovcr, the wording of the amendment makes it clear that 
the personal injuries in question may have been suffered by some 
person other than the plaintiff. It may, therefore, include the 
case where the retailer of a bun, which has injured e customer, 
claims from the manufacturer damages (tnter ala) to cover the 
damages the retailer himself had to pay the customer. 

Finally, it should be said that the definition of “ personal 
injuries’? does not make it as certain as one would have wished 
that it covers all the harmful effects of an accident, in particular 
of nervous shock, like inability to concentrate, which is embarrassing 
at any time and can be very serious in certain occupations, including 
the running of a home. 

A consequential reduction to three years has been made of the 
limitation period affecting a person under disability to whom a 
cause of action for personal injuries has accrued (section 2 (2)). A 
new requirement, however, of disproof of infancy has been intro- 
duced in the case of all issues of limitation of action involving 
disability (section 2 (2) ). 


IIT. Amendment of the Fatal Accidents Act, 1846 
The twelve-months limitation period to which ‘‘ dependants ”’ 
were made subject under the 1846 Act has been extended to three 


1 As to sea and air, seo infra. 
3 (1870) L.R. 5 Q B. 184, 501. 
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years “ (section 8). It is possible to regard this as a special case of 
an action for damages ‘‘in respect of personal injuries to any 
person.” 


II. Amendment of the L. R. (Miscellaneous Provisions) Act, 1934 


Where a cause of action in tort was maintainable against a 
person since deceased, it is no longer necessary for the plaintiff to 
show that the cause of action arose no earlier than six months 
before the death (section 4). But it remains necessary that pro- 
ceedings should be taken not later than six months after repre- 
sentation has been taken out by the deceased man’s personal 
representative, and, in any event, within the appropriate period 
laid down in the Limitation Act, 1989, as amended by the 1954 Act. 


IV. Abolition of Privileges of the Crown and Other Public 
Authorities 


The advantage of the general limitation period of twelve months 
given to ‘* public authorities ” by the Public Authorities Protection 
Act, 1898, and the Limitation Act, 1989, s. 21, and reserved for the 
Crown by the Crown Proceedings Act, 1947, ss. 80 (2) and 48, has 
been erased, whether in civil actions, criminal prosecutions or 
proceedings for equitable relief (section 1 (a) (b)), with one excep- 
tion, namely, proceedings against the Crown, under the Crown Pro- 
ceedings Act, 1947, s. 9 (2), for loss of or damage to registered inland 
postal packets (section 5 (8)). In addition, every kind of ‘‘ public 
authority,” including the Crown, has been deprived of the special 
statutory defence of tender of amends in actions in tort and contract 
for unliquidated damages (section 1 (a) (b) ). 

Also, the 1954 Act has abolished the twelve-months period 
and the defence of tender of amends conferred on the Air Force and 
Army by the Air Force Act and the Army Act (as amended by 
the Visiting Forces Act, 1952, s. 18 (5)°) (section 1 (d)). 

Also abolished are the special limitation periods of three years 
in respect of contract and tort actions generally, and certain others, 
that have been enjoyed since the war by the National Coal Board, 
the British Transport Commission, the Area Electricity Boards, 
the Gas Council and its Area Boards and the New Town Corpora- 
tions (section 1 (c)). As to the Air Corporations, the three-years 


t In 1986, the Lew Revision Committee said of the twelve-months period : 
“ We conmder that this period is a reasonable one for the class of case to 
which ıt applies, and that the risk of any claim failing for want of due 
prosecution 1s negligible "(Cmd 5884, at p. $8) i 

s This subsection contains an eminently quotable piece of ‘‘ statutese": 
‘‘ Bection one hundred and seventy of the Army Act . . shall have effect 
as if references in thet section to that Act included references to any 
area of thas Act as applied by the foregomg provisions of this Part of 

ot." 
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period introduced only at the end of last year by the Air Corpora- 
tions Act, 1958, s. 8,* has, similarly, been repealed. 

Now, the Crown and other public authorities, including the 
public corporations, have been levelled down to the condition of 
other litigants and come under the provisions of the Limitation Act, 
1989, as amended by the Act of 1954.’ 

The effect of the amendments in the 1954 Act on two of the 
special periods of limitation saved under section 82 of the 1989 Act 
may be noted. The one is the two-years period laid down in the 
Maritime Conventions Act, 1911, s. 8, in respect of actions against 
shipowners for loss sustained by other vessels or by passengers on 
other vessels, which ia now extended to ships in the service of the 
Post Office and of the armed forces of the Crown (section 5 (2) ).* 
The other is the two-years limitation period applied to actions 
against air carriers, private and public, for damages falling within the 
provisions of the First Schedule of the Carriage by Air Act, 1982, 
(the ‘“ Warsaw Convention ’’), and the 1952° and 1958 +° Orders 
applying an amended Convention to non-international carriage and 
carriage in the Colonies, Protectorates and Trust Territories. This ` 
special period too is saved by the Limitation Act, 1989, s. 82, and, 
within the frame of its operation, displaces the provisions of both 
the principal, 1989, Act and its 1954 amendment. On the other 
hand, other types of action falling outside the terms of the Con- 
vention both by and against air carriers are now subject to the 


Limitation Acts, 1989—54. 
C. GRUNFELD. 


Arowic Enency AvurTHoriry Act, 1954 
(2 & 8 Eliz. 2, c. 82) 


Acts establishing public corporations are always interesting in 
their draftamanship as in their contents. This Act draws on earlier 
precedents. The Authority is of the size (eight to eleven mem bers) 
usual for nationalised industries; the members are wholly appointed 
by a Minister, though the choice of the Lord President of the 
Council derives from his previous association with the subject and 
he is, in contrast to nationalisation precedents, not the head of a 
Department concerned with similar and connected matters. The 


‘ ee age to neutralise the affect of Littlewood v. Wenpey d B.O.A.0. [1058] 
2 Q.B. 501, and bring the Arr Corporations into line with the other post-war, 
publio commercial corporations. The effect of Lattlewood's case in this respect 
1s equally negated by the new enactment. 

7 It is, of course, open to them, as to other aaa ean where suitable, to contract 
out of the lumitation periods laid down by these ; 

t Repealing the exception in the Crown Proceedings Act, 1047, s, 80 (1). 

9 B.I. 1052, No 158. j 

10 S I.s 1958, Nos. 1206 and 1474. 
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Minister is required to have regard to certain vague qualifications 
in his appointment; and membership of the House of Commons 
disqualifies. Members of the Authority are paid and a statement 
of the details of payment must be laid before Parliament. Also, 
if a member (other than the chairman) “‘is employed about the 
affairs of the Authority otherwise than as a member thereof,’’ he 
is paid extra. But (and this provision is not to be found in the 
nationalisation Acts, though it has its counterpart in local govern- 
ment) members must disclose interests in contracts and may not 
participate in any discussion or decision thereon. Why is this 
limited to contracts? Why not include other matters as does the 
Local Government Act, 1988? 

It was, no doubt, the nature of the subject-matter that led to 
a provision wholly new in this type of statute: Except with the 
consent of the Lord President, the Authority shall not terminate 
on security grounds the employment of any officer of, or person 
employed by, the Authority. After much parliamentary discus- 
sion, the phrase “‘ security grounds ” is defined in the Act to mean 
grounds which are grounds for dismissal from the civil service 
under arrangements in force relating to dismissals for reasons of 
national security. Such dismissal would be a political jumping 
cracker. In theory, to fix the Minister with responsibility makes 
him clearly accountable to Parliament and ensures the minute 
examination of each case. But would the Minister refuse to answer 
questions on the ground that disclosure would not be in the public 
interest ? 

The Act requires the Authority to take over from the Lord 
President his general powers under the Atomic Energy Act, 1946, 
and the Radioactive Substances Act, 1948, and empowers the 
Authority in wide terms, under six heads, to exercise its functions 
of producing, using and disposing of atomic energy and radio- 
active substances. The Authority may not, save in accordance 
with arrangements made with the Ministry of Supply, develop or 
produce weapons although it may, of course, make experiments 
which may result in improved types of explosive nuclear assemblies 
for atomic weapons. 

The Lord President retains his general duty to promote and 
control the development of atomic energy and this now includes 
“the duty of securing that, in the conduct of the affairs of the 
Authority, the proper degrees of importance are attached to the 
various applications of atomic energy.” This is the best example 
to be found in the Acts establishing public boards and their relations 
with Ministers of a general description of the sort of power which 
the Government intends to exert, forced, quite purposelessly, into 
the legal phraseology of rights and duties. As a legal definition, 
and therefore limitation of power, the words quoted are valueless. 
As describing one matter on which the Minister intends to interfere 
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- they are needlessly inelegant. It will be noted that they are made 
part of a general duty. In the following subsections, (a) the Lord 
President is empowered: to give the Authority ‘“‘ such directions as 
he may think fit ’’; (b) the directions may be general or particular ; 
and (c) the Lord President ‘‘ shall not regard it as his duty to inter- 
vene in detail in the conduct by the Authority of their affairs unless 
in his opinion overriding national interests so require.” The power 
in (a) is as wide as it could be, far wider than that in the 
nationalisation Acts and giving to the Minister an absolute 
discretion in the scope and nature of his directions; this is con- 
firmed by (b) and then denied, perhaps, by (c). This part—(c) 
` above—is again drafted as though it concerned limitation of power 
by law. The Lord President has a ‘‘ power”? to give directions 
which may be particular (and therefore, one would have thought, 
detailed) but this power is not to include a ‘‘ duty to intervene in 
detail.” It is unusual, to say the least, for a power to embrace 
a duty; but the answer lies in the confusion, of legal and political 
phraseology and responsibility. Although the Act says that the 
Lord President ‘‘ shall not” regard something as his duty, the 
words are empty of legal significance; they are completely 
unenforceable even if the ‘‘ unless, in his opinion ” clause (above) 
were omitted. ‘‘ Power,” “‘duty’”’ and ‘shall not” are words 
here descriptive of political relationships and responsibility; they 
are not lawyer’s words at all. What these particular words will 
lead to in terms of the Minister’s accountability to Parliament is 
deep in mystery. The generality of (a) and (b) above would 
indicate complete accountability (compare regional hospital boards). 
What effect has (c) on this? A Member wishes to ask the Minister 
a question on a particular matter. On existing precedents the 
wording of (a) and (b) could not, I think, be interpreted by the 
Clerks as entitling them to refuse to accept the question even if 
the Minister had given no direction in fact. The argument would 
be that he has the power to do so and therefore the responsibility. 
But if the Lord President refuses to answer on the ground that any 
action on his part would amount to “intervention in detail,” 
probably similar questions would not be accepted by the Clerks. 
All this can easily lead to greater power and less accountability 
so far as the Minister is concerned. 

There is, indeed, one most important difference on this matter 
of Ministerial responsibility between the Authority and the 
nationalised boards. In the case of the Authority, to quote the 
Minister of Works during the Committee stage in the Commons, 
“ policy is firmly in the hands of the Minister.... Therefore, the 
members of the Authority are more like general managers than 
like board directors.’?! Will the representatives of the national 
shareholders be denied information by the Minister-director on the 


1 525 H.O Deb. 5s col. 305 
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ground that the matter is one which it is for his general managers 
to decide? 

The financial provisions are relatively simple. The Lord 
President, with Treasury consent, meets the expenses of the 
Authority and can direct how any income is to be spent. The 
Comptroller and Auditor General examines the accounts. 

This Act tries to clarify the legal relationship of the Authority 
and the Crown. It provides that “‘any land occupied by the 
Authority shall be deemed, for the purposes of any rate on 
property, to be property occupied by or on behalf of the Crown 
for public purposes.” There was presumably some good reason 
for this formulation though it would seem to be simpler to exempt 
the Authority expressly from liability to pay rates. The formula- 
tion might cause difficulties, for it is possible to argue that a Crown 
servant may hold property for ““ public purposes ” which, not being 
Crown purposes, render the servant liable to pay tax (see 
Denning L.J. in Bank voor Handel en Scheepvart N.V. v. Adminis- 
trator of Hungarian Property [1958] 1 Q.B. 248 at 296). The 
Authority is expressly exempted from the payment of income tax 
in stated cases. Finally, it is declared that, save as otherwise 
expressly provided, ‘‘ the Authority are not to be treated for the 
purposes of the enactments and rules of law relating to the 
privileges of the Crown as a body exercising functions on behalf 
of the Crown.” The Act therefore, like its predecessors, refuses to 
state flatly whether the Crown is to be regarded as the master or 
principal of the Authority and its employees for the purposes of 
liabihty. The Authority is itself a body corporate and is suable, 
but the major difficulties of legal status remain. 

Most of the points taken in this note are legal or constitutional. 
The principal political argument was whether it was wise to transfer 
power from the Ministry of Supply (whose main functions in this 
field under the Atomic Energy Act, 1946, and the Radioactive 
Substances Act, 1948, were transferred in December, 1958, to the 
Lord President of the Council) to the new Authority. The Govern- 
ment followed the advice of the Waverley Committee (Cmd. 89886), 
and decided to remove the industry from the civil service because, 
according to Sir David Eccles, “f there could hardly be a worse 
subject to be meticulously administered according to past 
decisions.” > Arguments about the merits of nationalisation will no 
doubt continue, but the public corporation (nationalisation model) 
has become a universally popular device. 

J. A. G. Grirrrra. 


2 594 H C Deb. bs. col. 847 


NOTES OF CASES 


THE CROWN AND THE TaxpaveR—A Dorca TREAT 


Ix Bank voor Handel en Scheepvart N. V. v. Administrator of 
Hungarian Property [1952] 1 All E.R. 814'; [1958] 1 Q.B. 248, 
279; [1954] 2 W.L.R. 867, the facts were involved but not parti- 
cularly important to the decisions in the Court of Appeal and the 
House of Lords. Gold to the value of £2m. came into the hands 
of the Custodian of Enemy Property -who sold it and purchased 
Treasury bills at a discount, paying income tax on the profits made. 
Subsequently the owner of the gold—a Dutch banking company— 
obtained judgment for the amount of the proceeds of the sale and 
claimed that the income tax paid (more than £76,000) should not 
be deducted arguing that the custodian, being a Crown servant, 
was not liable for and ought not to have paid the tax. Devlin J. 
accepted the company’s contention ; the three members of the Court 
of Appeal unanimously reversed his decision, and the House of 
Lords by three votes to two restored the first judgment. When 
four of Her Majesty’s judges are of one opinion and five of another 
` opinion and the minority, being more strategically deployed, win 
the day, the case deserves consideration. 

Devlin J. proceeded thus. The custodian, not being a corpora- 
tion sole, must be thought of simply as the person who for the 
time being holds the office. The beneficial ownership of property 
vested in him is suspended and he has such powers of dealing with 
the property as the statute gave him. He is a trustee with no 
beneficiary. Examining the position of the custodian, the learned 
judge found nothing conclusive in the fact that he was appointed 
by the Board of Trade, paid out of the Consolidated Fund and 
subject to a large measure of control by the Board. Indeed, he 
found that the fact that the Board’s powers to give directions 
to the custodian were limited to the scope and purpose of the 
statute tended to negative the inference that the custodian was a 
Crown servant since “‘ the power to direct a servant how to perform 
his duties is normally at large.” Devlin J. found that the custodian 
had Crown status because his statutory duties brought him within 
the’ sphere of “‘ two of the most ancient and peculiar prerogatives 
of the Crown—the power to make war, including the power to take 
for itself the property of an enemy found withm the realm, and 
the power to make peace.”’ 

In the Court of Appeal, Sir R. Evershed M.R. argued that the 
office of custodian was not of itself sufficient to confer on its holder 


1 For an earlier note, see 15 M.L.R. 855. 
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the immunity belonging to the Crown (the office not being one 
derived directly and historically from the King in person). More- 
over, since the interests of the company continued to exist—though 
suspended—it could not be said that the sums were held by the 
custodian exclusively for public purposes. Nor would his lordship 
accept that the duties of the custodian were ‘‘ manifestations of 
the Sovereign’s war-making prerogative.” His lordship concluded 
by arguing that since the company was entitled to the “ fruits” 
which the principal sum had earned, it should, in common sense, 
also be liable to tax thereon. Denning L.J. said: ‘‘ The reason 
why public revenue is exempt from tax is because there is no point 
in the Crown taking money from one pocket and putting it in 
another .. . A study of the Trading with the Enemy Acts shows 
that his [the custodian’s] income does not go in aid of the public 
revenue at all. It is held in suspense pending later arrangements. 
As such it is not exempt from tax.” The activity in question 
must be a Crown activity as well as being performed by a person 
having Crown status before the question of immunity can arise; 
moreover ‘‘the activity must be such that the Crown purposes 
would be prejudiced unless immunity were afforded to it.” °* Crown 
status ’’ attaches to Ministers, to Government Departments of which 
they are the heads and to servants. of those Departments; also to 
those who act exclusively for “‘ Crown purposes ” though the extent 
of that phrase is uncertain. Although the Custodian of Enemy 
Property probably has Crown status, his activities are not Crown 
activities but his own. He does not hold money on behalf of the 
Crown. “He is a public officer carrying out public purposes; but 
they are not Crown purposes.” 

Romer L.J., on the other hand, regarded “‘ the purposes of the 
Crown ’’ as synonymous with ‘‘ public purposes ” but held that as 
the property might be restored to the owner it was impossible 
to say that it could only be properly applied to such purposes. 
The appeal was therefore allowed. So, on to the House of Lords. 

Lord Reid, Lord Tucker and Lord Asquith made up the majority 
group which allowed the appeal. Lord Reid held that the custodian 
was a servant of the Crown because of the considerable powers 
exercised over him by the Board of Trade and because he had no 
“ substantial independent discretion’? under the statute. ‘‘ The 
question is not how much independence the custodian in fact enjoys 
but how much he can assert and insist on by reason of the terms 
of his appointment or the nature of his office.” The statutory 
power of the Board of Trade to appoint custodians was bestowed, 
in the words of the Act, “ with a view to preventing the payment 
of money to enemies-and of preserving enemy property in contem- 
plation of arrangements to be made at the conclusion of peace.” 
These arrangements, said Lord Reid, were not limited to returning 
all property to its former owner; there was, therefore, “a Crown 
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purpose which gave the Crown a sufficient interest to invoke its 
immunity if it chose to do so.” The sentence which perhaps most 
clearly, in this judgment, pomted to the disagreement with the 
judgments in the Court of Appeal was: “I can find nothing to 
justify the argument that Crown immunity can only be claimed 
by the Crown (or its servants on its behalf) if it is required to 
protect some direct or financial interest of the Crown; and still 
less can I find any support for the argument that immunity cannot 
be claimed by the Crown unless the Crown alone is interested in 
the benefit which it will bring.” Lord Tucker arrived at the same 
conclusions by much the same path. So also did Lord Asquith 
who, having held that the custodian was a Crown servant, said : 
‘The Crown has in effect an unlimited power of disposition *’ over 
the property. . 

For the minority, Lord Morton agreed that the custodian was 
a Crown servant but decided that he could only claim immunity 
if the income was wholly applicable for ‘“‘the purposes of the 
government of the country,” quoting Lord Blackburn in Mersey 
Docks and Harbour Board Trustees v. Cameron (1864) 11 H.L.C. 
448. At the relevant date the duty of the custodian was merely 
to hold the property, pending the subsequent “‘ arrangements,” 
which might direct him to transfer it to the previous owner, whose 
beneficial interest was in suspense, or for some other person. 
Therefore immunity could not be claimed. Lord Keith was not 
prepared to accept that the custodian was a Crown servant. ‘* All 
I can find to say of him, looking solely at his status,’ he said, 
‘is that he is a statutory official.”? His immunity could be 
decided ‘‘ only by examining the purposes for which he received 
the income and his duties in regard to it when it came into his 
hands,” and by showing that ‘‘ he received and held the income 
for the Crown, or for the purposes of the government of the country, 
so as to be deemed part of the use and service of the Crown.” 
Now, “‘ it may be conceded that withholding money from the enemy 
is a Crown purpose, but this is something quite different from 
saying that it is being held for the Crown, to be used or expended 
in the functions of government.” Lord Keith rejected the argu- 
ment that the Crown had the sole power of disposition of the 
property. He could find no authority for such power of confiscation. 

The decision thus turned finally on the question: Was it 
necessary that the income should be wholly applicable for the 
purposes of the Government or was it sufficient that the Crown had 
some power of disposition? One of the peculiarities of the case 
was that although their Lordships continually referred to the Crown 
‘claiming immunity,’? immunity, was precisely what the Crown 
was seeking to deny. As Lord Reid said, if the Crown had waived 
any immunity it might have had, the tax would have been properly 
payable and the appellants would have been unable to complain. 
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He continued that by reason of the form of the concession made 
by the Crown ‘‘ we have only to consider whether the Crown had 
a right to assert its immunity.” Lord Reid held that the Crown 
had this right and that therefore the appellants must succeed. 

At the beginning of his judgment Lord Reid said that the “ sole 
question ’’ before the House of Lords was whether the custodian 
“was liable to pay that tax.” Lord Morton said that the “ only 
question ° was whether the custodian ‘“‘ was bound to pay that 
tax or whether he could have claimed immunity by the application 
of the general principle that the Sovereign, by virtue of the 
prerogative, is exempted from income tax.” Lord Tucker said 
that the ‘‘ only issue” was whether Crown immunity could have 
been successfully claimed by the custodian. Lord Asquith said 
that the ‘only issue” was whether the custodian could have 
successfully resisted payment of income tax. Lord: Keith said that 
the question was whether the custodian was immune from payment 
of tax. - 

The reason why the Crown can claim immunity from the pay- 
ment of tax is surely the futility of taxing the taxmaster. It does 
not seem to have any necessary or logical connection with another 
rule which has emerged for other reasons, namely, that the Crown 
is not bound by statutes ynleas expressly named or where there is 
a necessary implication. It may be that this second rule, being in 
Its application one of statutory interpretation, can be pleaded by 
persons other than the Crown; it can be said to be a general rule 
of law. The frequently cited cases on the immunity of the Crown 
from the payment of local rates seem to be an application of this 
second rule, for the rates, if paid, will not accrue to the Crown 
and therefore it is not the taxmaster who is being taxed. But is 
it true that the immunity of the Crown from the taxes levied by 
the Crown and accruing to the Crown is equally a general rule of 
law? Can it not be said that this immunity is one which only . 
the Crown can plead? If so, then, whatever concessions may be 
made in argument, is not the question determined by the courts 
m this case doubly hypothetical? There is the hypothesis : if 
the Crown had claimed immunity—which it had not; and there 
is the hypothesis : if the subject has a right to claim that the Crown 
could have claimed immunity—which I suggest the subject has not. 

The House of Lords could have solved the problem thus: the 
question is whether the tax was properly paid; if the property was 
not Crown property, then it was taxable; if the property was 
Crown property, the further question is whether the Crown can 
pay tax on its own property, to which the answer is: ‘‘ Yea, if 
it amuses the Queen.” 

J. A. G. Grirrira. 
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‘¢ For THE PURPOSES OF THE TRADE’? 


Tue Income Tax Acts wisely do not attempt to define ‘‘ profits ” 
or “income.’? A person carrying on a trade is taxed simply on 
the “‘ profits or gains arising or accruing’? from the trade.’ The 
Acts do not say how profits are to be calculated, but the courts 
have decided that the calculation is to be in accordance with 
ordinary commercial principles... Ordinary commercial principles 
allow certain expenditure to be charged against gross receipts for 
purposes of calculating profits. The law accepts this practice for 
income tax purposes, but lays down a code of prohibitions which 
forbid the deduction of certain kinds of expenditure *; one of these 
prohibitions forbids the deduction of any expenses “not being 
money wholly and exclusively laid out or expended for the purposes 
of the trade.” ‘ 

The question for decision in Morgan v. Tate 5 Lyle, Lid." was 
simply whether this prohibition covered expenditure by the com- 
pany upon the anti-nationalisation campaign which featured 
s Mr, Cube.” The company claimed that ordinary commercial 
principles required the deduction of this expenditure from gross 
income receipts in order to compute net profits. In the House of 
Lords at least this claim appears to have been accepted on behalf 
of the Crown *; and the issue was argued, and decided, as a question 
of interpretation of the rule quoted above. 

The interpretation of this rule has been a fertile source of 
litigation and of decisions in which fine distinctions are of decisive 
importance. Morgan v.-Tate & Lyle, Lid.” was no exception. 
Both the company and the Crown relied strongly upon a short 
passage taken from the speech of Lord Davey in Strong & Co. of 
Romsey, Ltd. v. Woodifield,’ in which he discussed the meaning 
of the words ‘‘ for the purposes of such trade ” in the corresponding 
provision in the Income Tax Act, 1842. He said: “ These words 

. . appear to me to mean for the purpose of enabling a person 
to carry on and earn profits in the trade... . It is not enough 
that the disbursement is made in the course of, or arises out of, 
or is connected with, the trade, or is made out of the profits of the 
trade. It must be made for the purpose of earning the profits.” * 


1 Income Tax Act, 1052, s. 192 (formerly Income Tax Act, 1918, Schedule D, 


3 Income Tax Act, 1952, s 187. 
4 leery oi (a) (formerly Income Tax Act, 1018, Schedule D, Cases 1 and 
eo! a) ). 

5 [1954] 8 Wop. 85, H.L. 

¢ But not in the courts below, where it was argued that the expenditure was 
really of a capital nature and therefore not chargeable against income receipts : 
see [1958] Ch. 601 at 600. 

T [1906] AC. 448. 

3 At p. 458 (author's itelics). 
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One of the fine distinctions upon which Morgan v. Tate & Lyle, 
. Lid.* was argued and decided turned upon- what was said to be a 
difference between the two sets of italicised words in the quotation 
from Lord Davey’s speech set out above. The argument for the 
Crown was that the expenditure was not ‘‘for the purpose of 
earning the profits’’ and that these were the key words in Lord 
Davey’s speech; but this argument was rejected by the majority 
in the House of Lords, who insisted on the importance of the earlier 
words ‘* for the purpose of enabling a person to carry on and earn 
profits in the trade.” 

But it is not enough that the expenditure should be for this 
purpose: it must be “‘ wholly and exclusively ” for this purpose. 
Accordingly it was necessary to analyse the purposes of the taxpayer 
in making the expenditure. This was complicated by the fact that 
the taxpayer was a company; and, although the purposes of the 
directors and the shareholders had to be examined in order to 
ascertain the company’s purposes, this inquiry had to face the fact 
that, in legal theory, the company’s purposes are not necessarily 
those of its officers and shareholders. Expenditure proposed and 
authorised in order to secure the continued ownership of the 
company by its present shareholders could not be treated as laid 
- out for the purposes of the company or its trade. So, if the 
nationalisation proposed by the Labour Party for the sugar industry 
had been in the‘ form of a proposal to acquire by compulsory 
purchase all the shares and stock of the sugar companies, expen- 
diture upon a campaign to resist that proposal would clearly have 
been for the purposes of the shareholders and not for the purposes 
of the company or its trade. This was conceded on behalf of the 
company.* Fortunately for the company, the Labour Party’s pro- 
posal did not specify the form of nationalisation, and the company’s 
principal witness, Lord Lyle, stated that he had never contemplated. 
this method of nationalisation by compulsory acquisition of stocks 
and shares. 

To the political theorist or layman unversed in legal theory and 
in the niceties of statutory interpretation, it might well seem 
astonishing that the answer to so important a question could be 
decisively affected by the form of the proposal for nationalisation.*° 

However there is another distinction in the case which illustrates 
most clearly the way in which a political issue can be transmuted, 
in the law courts, into a quiet intellectual exercise in the analysis 
of the meaning of words. In the ordinary case, expenditure by a 
trader-to protect his trade or his trading assets is expenditure 
which benefits himself and his successors in that trade. In the 
present case the evidence was that the company’s purpose was to 
protect its trade against the injury which it feared might result 


* [1954] 8 W.L.R. at &. 
10 An attitude shared by Lord Keith of Avonholm: [1954] 3 W.L.R. at 112. 
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from nationalisation. Such a purpose could not be said to coincide 
with the interest of any body which might have been established 
to run the sugar industry after nationalisation. It was, neverthe- 
less, a purpose connected with the company’s trade and not simply 
with the company’s ownership of that trade. And, indeed, one of 
the Law Lords held that, though the sugar industry must neces- 
sarily continue after nationalisation, the trade in sugar carried on 
by the company might well be discontinued.” 
To a lawyer, therefore, it is not surprising that another Law 
Lord regarded the decision in the case as, simply, a decision upon 
- the meaning of the words “‘ the trade ” in the rule quoted at the 
beginning of this note. ` 
Enough has been said to indicate that, although this was a 
decision in the very technical field of tax law, it is nevertheless of 
great interest to students of the nature of corporate personality, 
of statutory interpretation, and of the legal methods of the English 
courts. : 
LroLIN Price. 


WHEN 18 Aà ‘f SHOP’ NOT a SHOP? 


“ When I use a word,” Humpty PeR ae said in rather a_ 
scornful tone, ‘‘ it means just what I choose it to mean 
—neither more nor less.” 

‘¢The question is,” said Alice, ‘‘ whether you can make 
words mean so many different things.” 

‘‘The question is,’? said Humpty Dumpty, “ which is 
to be Master—that’s all.” 


If we substitute “ Parliament ” for Humpty Dumpty and “* the 
courts ” for Alice this dialogue may be said to summarise the point 
of Deeble v. Robinson [1958] 8 W.L.R. 975, where many may think 
that Parliament suffered much the same fate as later befell Humpty — 
Dumpty. The Leasehold Property (Temporary Provisions) Act, 
1951, gives a tenant of a shop a right in certain circumstances to 
apply for a new tenancy and says that “‘ shop”’ means ‘€ premises 
occupied wholly for business purposes, and so occupied wholly or 
mainly for the purposes of a retail trade or business.’ The 
applicant applied under this Act for a grant of a new tenancy 
of a shed used as a dairy. No milk was sold at the shed but from 
it the applicant ran a milk round. Clearly the shed was not a 
shop in the popular sense; equally clearly it fell within the literal 
terms of the statutory definition, for it was occupied ‘ wholly for 
business purposes’? and “‘for the purposes of a retail trade.” 
Since the legislature had chosen expressly to exercise the preroga- 
tive of Humpty Dumpty, and since Parliament is said to be Master, 


11 [1984] 8 W.L.R. at 107, 108, per Lord Beid. 
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one might have supposed that there was no room for argument. 
But in fact the county court judge held that the shed could not 
be regarded as a shop and that accordingly the applicant had no 
right to apply for a new tenancy. By a majority the Court of 
Appeal upheld his decision. 

As the majority consisted of Somervell and Romer L.JJ. and 
the dissentient was Denning L.J., the decision, at first glance, 
shows these members of the Court of Appeal reversing their normal 
approaches towards questions of statutory interpretation; Lords 
Justices Somervell and Romer rejected the literal interpretation 
and Lord Justice Denning supported it. On closer examination, 
however, it is clear that all three members remained true to 
character. The majority decided as they did because they believe 
in applying a narrow construction to Acts of Parliament (** plain 
words are necessary to establish an intention to interfere with - 
common law or contractual rights’’*), and Lord Justice Denning 
adopted the view he did because he believes in a_ liberal 
interpretation which in this case happened to coincide with the 
literal (“‘in this case the literal interpretation coincides with what 
is Just and reasonable ” ?), 

Both sides, of course, paid lip-service to the need to ascertain 
the intention of Parliament, but, as always, this meant little or 
nothing. The Parliamentary Debates on the Bill make it pretty 
clear that no one visualised the state of affairs that arose in 
~- Deeble v. Robinson. Had Parliament done so they would probably 
have wished it to be covered (to this extent Lord Justice Denning 
seems to be right). On the other hand, had they asked themselves 
whether the Bill covered premises which were not shops in the 
popular sense, they would probably have thought not? (to this 
extent the majority may be right). 

Leave was given to appeal to the House of Lords, and their 
Lordships’ reaction to this problem should be interesting. Should 
they uphold the “ narrowW-popular’’ rather than the “ liberal- 
literal’? interpretation, those who still believe in consistency may 
fairly ask why a ‘‘ shop” can only be a shop in the popular sense 
whereas a “‘ settlement”? (and in a taxing statute too!) can be 
something no one would recognise as a settlement.‘ 


L. C. B. G. 


OBSCENE PUBLICATIONS 


Tax judgment of Stable J. in R. v. Martin Secker 3 Warburg, Lid. 
and Others [1954] 1 W.L.R. 1188 has rightly been acclaimed in 


1 Per Somervell L.J. at p. 979. 

2 At p. 960. 

? The Law Officers constantly reiterated that the Government were determined to 
keep “ within the ambit of what oan roperly be described ag a shop'’: see, 
6.9., H. C. Debs., 5th Series, 1980, Vol. 484, Col. 1808. 

t Thomas v. Marshall [1058] A.C. 548, H.L. 
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the national Press for the enlightened attitude it adopts to a problem 
which hes long been meeting with harsh and intolerant treatment 
in the criminal courts. It will do much to reassure those who fear 
that the criminal law applied today by the judges of the Queen’s 
Bench is too often out of touch with public opinion and that little 
or no effort is made to avoid or nullity the technicalities and 
anomalies in which the law abounds. 

The problem of criminal censorship is not one which lends itsel 
to a simple legal solution. The need to suppress pornography 
requires careful treatment lest the measures adopted undermine and 
destroy the freedom which society accords the creative artist. The 
difficulty lies not so much in distinguishing the pornographer, who 
writes or publishes with the purpose of exciting ‘and exploiting the 
sexual impulses for commercial motives, from the artist who finds 
elsewhere an inspiration which it may be difficult for the layman 
to comprehend and assess. The real difficulty arises at a later stage 
in determining at what point a work which is not created or published 
with pornographic intent so oversteps the bounds of decency, as to 
merit prohibition, destruction and perhaps the visitation of 
criminal penalties on its author and publishers. It is a problem 
which, in the words of Stable J., is “ of very real importance to the 
accused and to those individuals who are associated with them. It 
is of importance to authors who, from their minds and imagination, 
create imaginary worlds for our edification, amusement, and some- 
times, too, for our escape. It is a matter of importance to the 
community in general, to the adolescent, perhaps, in particular. In 
addition to that, it is of great importance in relation to the future 
of the novel in the civilised world and the future generations who 
can only derive their knowledge of how persons lived, thought and 
acted from the contemporary literature of the particular age in 
which they are interested.” 

The English law as interpreted by the courts has long appeared 
singularly inappropriate for dealing with the problem. It is usually 
invoked by a complainant conforming to the Obscene Publications 
Act, 1857, s. 1, and swearing on oath before a stipendiary 
magistrate or two justices of the peace that he has reason to believe 
that obscene matter is being kept on certain premises for the pur- 
poses of sale, hire, etc. If the magistrates are satisfied that it 
constitutes a proper case for action, the suspect publications are 
seized and examined and a summons may then be issued requiring 
the occupier of the house to show cause why the articles be not 
destroyed. This procedure throws a heavy burden on the house- 
holder and is open to abuse in the hands of lay magistrates who 
may be as bigoted or:narrow-minded as the complainant who 
sought them out and persuaded them, in the absence of the house- 
holder, to issue the summons, without being required to indicate 
the obscene passages. The test of obscenity, which lies at the root 
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of the matter, is the same as that adopted for the more serious 
offence of publishing an obscene work, a charge which is at least 
partially safeguarded by a trial before a jury and a qualified judge 
or recorder and in which the onus of proof rests squarely on the 
prosecution. It is extracted from a mid-Victorian decision of Cock- 
burn C.J., R. v. Hicklin (1868) L.R. 8 Q.B. at p. 871, “ whether 
the tendency of the matter charged as obscenity is to deprave and 
corrupt those whose minds are open to such immoral influences, 
and into whose hands a publication of this sort may fall.” 

As recently as March of this year, in the case of Reiter [1954] 
2 Q.B. 16, concerning a prosecution for uttering and publishing 
obscene libels, the accused appealed on the grounds that the 
Recorder had misdirected the jury by telling them in his summing- 
up that it would be wrong in applying the Hicklin standard of 
obscenity to take into consideration the standard or trend of litera- 
ture published and sold at the present time. In delivering the 
Judgment of the Court of Criminal Appeal dismissing the appeal, 
Lord Goddard C.J. reaffirmed that the law today is the same as it 
was in 1868 and, speaking of the tendency to deprave and corrupt, 
stated that “‘ when one is considering whether they have such a 
tendency, one’s mind naturally turns to depraving or corrupting 
young people into whose hands they may fall.... The jury have 
to consider whether, looking at these books altogether, they would 
tend to corrupt and deprave them or whether they would not.” 
The only way of judging the obscenity of the works was to examine 
them : the character of other books was a collateral issue. 

In the instant decision, however, Stable J., whilst agreeing that 
the test in Hicklin was still applicable today, left no doubts as to his 
interpretation of the dictum. It was irrelevant to consider whether 
the court and jury nearly a century ago would have reached the 
conclusion that the work in question was obscene or not. The 
standards as to what were proper subjects for discussion and 
description had changed since Victorian days and the legitimate task 
_ of the contemporary novelist was to hold up a mirror to the society 
of his own day. In point of fact, the learned judge declined (sub 
silentio) to adopt the contrast between frank discussion and descrip- 
tion to which Lord Goddard had adverted in Reiter. To his own 
question as to whether literary standards were to be governed by 
what was suitable for the young, decent, female adolescent, 
Stable J. answered emphatically: ‘Of course not. A mass of 
literature, great literature, from many angles, is wholly unsuitable 
for reading by the adolescent, but that does not mean that a 
publisher is guilty of a criminal offence for making those works 
available to the general public.” 

This courageous and enlightened decision will rank as highly as 
that of Judge Woolsey in 1988 in a United States District Court, 
lifting the ban on James Joyce’s Ulysses, for the service it has 
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rendered to the cause of free letters. In both, the proper test of . 
whether a given book is obscene would seem to’ be its dominant 
effect and, to quote the American judge, ‘* whether a particular 
book would tend to excite such impulses and thoughts must be 
tested by the court’s opinion as to its effect on a person with 
average sex instincts—what the French would call Phomme moyen 
sensuel. .. .°? Nothing can point the way to a proper solution of 
the problem more fittingly and sensibly than the words of Stable J. 
in the concluding paragraph of his direction to the jury: 

‘í The literature of the world from the earliest times when 
people first learned to write so far as we have it today—litera- 
ture sacred and profane, and prose—represents the sum 
total of human thought throughout the ages and from all the 
varied civilisations the human pilgrimage has traversed. Are 
we going to say in England that our contemporary hterature 
is to be measured by what is suitable for the fourteen-year- 


old schoolgirl to read? ” 
S. PREVEZER. 


DAMAGES FoR WronoruL EXPULSION FROM A TRADE UNION—A 
FURTHER COMMENT 


Tue following remarks about the problem in Bonsor v, Musicians’ 
Union [1954] 2 W.L.R. 687 are merely a footnote to the illumi- 
nating discussion by. Mr. Dennis Lloyd in 17 M.L.R. 360, and by 
Professor Goodhart in 70 L.Q.R. 822 and Mr. T. C. Thomas in 
The Law in Action 45; but the importance of the case is such that 
every possibility seems worth express mention. Even assuming 
that a trade union is not an entity capable of contracting with its 
members, it is arguable that a member who has been wrongly 
expelled by a committee or an official can recover damages for 
breach of contract from the union funds. The chief argument to 
the contrary is founded on the doctrine of agency. It is said that 
the committee act either without authority (in which case there is 
no vicarious liability) or with the constructive authority of all the 
members (including the plaintiff himself). This difficulty is avoided 
if agency is not imported artificially into the question. It seems 
natural to regard the members as contracting tnter se simply that 
none may be expelled except in accordance with the rules. On 
this view, the committee when exceeding their powers act, as 
Denning L.J. suggests in Bonsor’s case at p. 712, neither as agents 
of the plaintiff nor as agents of the other members. The expulsion, 
however, causes a breach of contract, and the plaintiff is entitled 
in effect to a charge on the common fund for consequential loss - 
that is not too remote. i 

A member of a registered union could apparently enforce such 
a right by suing the union in its registered name and either joining 
the trustees as defendants or taking separate proceedings against 
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them. An action so constituted is not precluded by the mere fact 
that the plaintiff is a member of the union, for Bonsor’s case is 
but one of a formidable line of authorities in which relief (by way 
of declaration and injunction) has been granted to members against 
Tegistered unions. Unless it be conceded that the union is a 
separate entity, this procedure seems explhcable only on the basis, 
suggested by some observations of Jenkins L.J. at p. 721, that 
use of the registered name is allowed as a convenient alternative 
to naming all the other members as defendants. So regarded, the 
procedure is analogous to that under R.S.C. Ord. 484, r. 10, 
whereby, provided that a cause of action exists, the firm name 
may be used in actions between a firm and one or more of its 
members or between firms having members in common: see Lindley 
on Partnership, 11th ed. 848, and Pollock on Partnership, 15th ed. 
24, 186. In the case of an unregistered union with a common fund 
an action may lie against representative defendants. The usual 
obstacle to such an action is that examined by Mr. Lloyd in 12 
M.L.R. 416 and 16 M.L.R. 859, namely the availability of different 
defences. This obstacle does not appear to arise when all the 
members, at whatever date they joined the association, are in 
contractual relationship and the contractual obligation is absolute. 


R. B. Cooxe. 


VALUATION OF A DECEASED BiGamisT 


In Shaw v. Shaw the Court of Appeal (Singleton, Denning and 
Morris L.JJ.) decided * that it is not contrary to public policy to 
uphold an action for breach of promise of marriage given by a 
married man, provided the woman plaintiff did not know that he 
was married. This had previously been the view prevailing here, if 
without any great firmness, unbuttreased as it was by any reported 
decision for more than a hundred years.? 

The interesting and controversial part of the decision concerns 
the measure of damages recoverable where, in apparent fulfilment 
of the promise, a man goes through a ceremony of marriage with 
the plaintiff, which is bigamous because his lawful wife was alive 
at all the relevant times. In Shaw v. Shaw the man had died 
intestate fourteen years later, predeceased by the lawful wife, and 
the Court of Appeal held that the woman plaintiff was entitled to 
damages which would put her in roughly the same financial position 
as if she had been his widow on an intestacy. 

The decision seems likely to produce a progeny of moot ques- 
tions. What difference would it make, for instance, if the lawful 


1 [1954] 8 W.L.R. 268. 

2 Reversing Pilcher J.'s decision at first instance. 

3 -The last decisions in this country were Wild v. Harris (1849) 7 O.B. 
990, and Millward v. Littlewood (1850) 5 Exch. 775, but three decisions in 
the United States were cited in argument. i 
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wife had survived her husband, and the woman plaintiff’s claims 
for breach of warranty (of marriageability) and breach of promise 
of marriage clashed directly with those of the surviving lawful 
spouse? It is arguable that here the wife must accept the dis- 
advantages as well as the advantages of the married state, and 
bear the resulting loss no less than she would have done if her 
marriage had taken place after and in breach of the man’s promise 
to marry another. But the courts might well pause before granting 
such damages to a plaintiff at the direct expense, for example, of a 
deserted wife. i 

Can it, moreover, be argued that the breach of warranty and 
of promise of marriage (implemented in appearance though not in 
law) would create a trust in favour of and enforceable by any child- 
ren of the bigamous union? They, after all, are the chief sufferers 
from any such fraud, but’ to them there is no warranty and no 
promise. 

One point on which the members of the court were unanimous 
was that, as Singleton L.J. put it: “the damage which [the 
plaintiff] sustained did not arise, or accrue, until after [the man’s] 
death,” or in the words of Denning L.J.: “The most important 
breach of all was at the moment of his death, because when he 
died she was not his widow, as she thought she was.” Clearly the 
court considered that in the given circumstances the man was worth | 
more to the plaintiff dead than alive. To import into a promise to 
marry a woman a warranty that she will be left a widow might 
appear, at first sight, an extension of normal intention, although 
such a result may be reasonably foreseeable in view of the disparity 
in expectation of life between the sexes. But further difficulty 
would seem to arise over the warranty of predecease intestate. 
Notwithstanding the Inheritance (Family Provision) Acts, 1988—52, 
a large -measure of freedom to disinherit a spouse by testamentary 
disposition remains, but here again reasonable foreseeability might 
prove a helpful test, since the evidence which formed the founda- 
tion for the Intestates’ Estates Act, 1952, was that such post mor- 
tem deprivation was unusual. 

In sum, it seems likely that the decision will provide a basis 
for the exercise of considerable ingenuity by practitioners and 
students alike, and some distinguishing on the facts of the case may 
be anticipated. 

; O. M. Strong. 


Tee DESERTED Wire’s NEcesssnies—Costs - 


In Cale v. James [1897] 1 Q.B. 418 a woman was unsuccessful in 
her application for an order under the Summary Jurisdiction 
(Married Women) Act, 1895, s. 5, on an allegation of persistent 
cruelty by her husband causing her to leave him. That section 
empowered the court of summary jurisdiction (mter alta) to make 
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provision for payment of costs by the applicant or the husband, 
or both of them. The court did not make and had not been asked 
to make any such provision. The solicitor acting for the wife sued 
the husband for his costs and obtained judgment in the county 
court. The Divisional Court reversed this judgment on the ground 
that the object of the Act was to enable poor persons to obtain 
the court’s protection without any great expense; the only machinery 
for recovering costs in such cases, therefore, was that provided 
by the Act. The decision set up an exception to the common law 
rule that a deserted wife (or a wife compelled by her husband’s 
misconduct to leave him) may pledge her husband’s credit for the 
costs of legal proceedings between them. A slight hint of doubt 
about the correctness of the decision seems to have been shown 
by McCardie J. in Michael Abrahams, Son & Co. v. Buckley [1924] 
1 K.B. 908, 918, and by Atkin L.J. in Durnford v. Baker [1924] 
2 K.B. 587, 600. Today it may be doubted whether the decision 
would have been the same way since the case of Sandilands v. Carus 
[1945] 1 K.B. 270. There the Court of Appeal held that even 
though a wife has obtained a maintenance order under the 1895 
Act, and the husband regularly complies with the order, a person 
supplying the wife with necessaries can still claim the cost thereof 
from the husband. If the same conditions apply whether the neces- 
saries are supplied by a tradesman, a landlady or a solicitor, it 
must follow that a solicitor is entitled to recover his costs from 
the husband. The fact that the Act is a poor persons’ Act did 
not bar the claim in Sandilands v. Carus. Nor would it have 
been an answer that the husband’s present means did not enable 
him to pay for the necessaries—per du Pareq L.J. at pp. 276, 277. 

In J. N. Nabarro & Sons v. Kennedy [1954] 8 W.L.R. 296, a 
husband who had left his wife issued a summons under the Married 
Women’s Property Act, 1882, s. 17, in respect of the title to certain 
moneys and to the lease of the flat which had been the matrimonial 
home. In these proceedings he was largely successful and his wife 
was ordered to pay one-fifth of the costs. The solicitors for the 
wife however sued him for their professional charges. The husband 
resisted the claim, contending (a) that the common law rule did 
not apply to costs of proceedings under the 1882 Act; (b) that the 
wife could not pledge his credit because she had sufficient private 
means of her own. 

On the first contention, Stable J. found good reason for the 
decision in Cale v. James and admitted that he would like to have 
applied it to the case before him if he had been able to do so. 
Bat he felt bound to distinguish it. Although section 17 provides 
that a judge of the High Court may make such order as to costs 
of and consequent to the application as he thinks fit, Stable J. 
held that that merely means that the court inter partes has com- 
plete jurisdiction over the costs. It had long been settled law 
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that the right to claim solicitor and client costs in such cases was 
not limited by the statutory right given under the Divorce Acts— 
Brown v. Ackroyd (1856) 5 E. & B. 686; Rice v. Shepherd (1862) 
12 C.B.(x.8.) 882; Ottaway v. Hamilton (1878) 8 C.P.D. 898. 
. That right could only be taken away by the express words or 
necessary implication of a statute. But section 17 is not concerned 
with the means or lack of means of the husband and wife—the 
reason given for the decision in Cale v. James. As Stable J. said 
(at p. 804): “The section really seeks, not to provide a poor man’s 
court, but to get over the difficulty that a husband and wife in 
the eyes of the law of 1882 were deemed to be one.’’ Indeed, 
although the question involved in the proceedings must be between 
husband and wife and must relate to the title to or possession of 
property, the application to the court may be made by a “ bank, 
corporation, company, public body, or society . . . in whose books 
any stocks, funds, or shares of either party are standing.”’ 

The second contention of the husband was not established— 
there was no evidence that the wife ever possessed a penny piece. 
But Stable J. accepted the principle—now laid down by the Court 
of Appeal in Biberfeld v. Berens’? [1952] 2 Q.B. 770—that a 
deserted wife who has adequate means of her own cannot pledge 
her husband’s credit for necessaries. Yet, oddly enough, he rightly 
pointed out (at p. 208) that the wife’s right to pledge her husband’s 
credit for necessaries ‘‘ derives not so much from necessity as from 
status,” and distinguished her position from that of an agent who 
has authority to pledge the credit of his principal in some sudden 
emergency. But the foundation of the decision in Biberfeld v. 
Berens, and of all the dicta upon which it is substantially based, 
is that the wife is an agent of necessity when she is deserted. In 
the lower court, Lynskey J. had said that a wife could only be 
an agent- of necessity if the necessity for that agency in fact existed. 
But there is no real parallel with the -other cases of so-called 
“ agency of necessity °’; and it is fallacious to insist that. the 
deserted wife must prove need before she can pledge her husband’s 
credit unless either that parallel exists or there is some other justifi- 
cation in authority or principle. 

Suppose that a man of moderate means marries a wealthy 
woman and later deserts her. If she has adequate means to pro- 
vide for the standard of living set up in the former matrimonial 
home, the deserting husband cannot be compelled to pay for the 
necessaries of the household, for the maintenance and education of 
the children (their children), for medical services rendered to the 
wife in respect of illness which may have been caused by the 
husband’s earlier cruelty, or for the professional charges of the 
solicitor who is ultimately engaged to assist the wife in getting a 
divorce. The husband, guilty though he may have been of the 


1 For s ier a of this decimon, see Mr. Li H. Treitel’s note in 16 M.L.B. 
[1958] 221 
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most infamous conduct towards his wife and family, can pass the 
whole financial burden to his wife if she has the wherewithal to 
support it. Nor is this conclusion avoided by saying, as 
Hodson L.J. said in Biberfeld v. Berens (at p. 787), that ‘‘ the 
sufficiency of the means of the wife in each case is a matter of 
fact and degree.” That is an independent issue; once it is proved 
that the wife has sufficient means to pay for the necessaries which 
otherwise would have had to be paid for by the husband, the whole 
burden will fall on her because there is no longer any necessity to 
make her an agent of necessity. Indeed the Court of Appeal even 
held that the wife’s means as a whole have to be considered, so 
that in some cases it might even be poasible to resort to her capital 
in order to discover whether there was a necessity for her agency. 
One wonders whether such principles as these would now be applied 
to other agents of necessity—so that the imperilled shipmaster 
would first have to disclose the contents of his private bank account 
and his capital savings before he can pledge the credit of the ship- 
owner in a case of what would otherwise be necessity. 

If it is considered that there is some justification for imposing 
a means test on the deserted wife, it ought to be equitable to impose 
such a test even more so upon the wrongdoing husband. Perhaps 
the third party who has supplied the necessaries should be compelled 
to sue husband and wife jointly, leaving the court to establish, on 
evidence of their means and such other circumstances as ought 
properly to be taken into account (e¢.g., the circumstances of the 
desertion), in what proportion they should contribute to payment 
of the debts incurred. But first we must rid ourselves of the notion 
that the deserted wife is some kind of agent of necessity. | 


RAPHAEL POWELL. 


TRESPASS OR NUISANCE OR NEGLIGENCE 


Southport Corporation v. Esso Petroleum Co. [1958] 8 W.L.R. 778; 
[1954] 8 W.L.R. 200 raised mteresting questions on the boundaries 
which separate different causes of action in tort. It shows that 
though we need no longer distinguish between forms of action we 
still have to be nice in distinguishing between causes of action. The 
defendants’ vessel had developed a defect m her steermg and ran 
aground. The master, fearing that the vessel would break up with 
loss of life and property, jettisoned the cargo of oil which was carried 
on to the plaintiffs’ foreshore where it caused extensive damage. 
The plaintiffs based their action on trespass, nuisance and negli- 
gence. The action failed before Devlin J. but succeeded in the 
Court of Appeal by a majority decision which held that a case of 
neghgence had been established. 

The cause of action in negligence which succeeded can be shortly 
disposed of. The immediate cause of the grounding was the 
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unexplained fracture of the stern frame. Devlin J. took the view 
that as the only negligence alleged was negligence of the master in 
navigation, and he found none, the defendants were not bound 
to exculpate themselves from the suggestion of negligence in send- 
ing a vessel to sea with a defective stern frame, but the majority 
in the Court of Appeal preferred to ignore the formal pleading point 
and held that the maxim res ipsa loquitur applied to cast on the 
defendants the onus of providing an explanation why the stern 
frame fractured, and that in the absence of any a ace a case 
af negligence had been made out. 

We can now turn to the two other causes of sien: a decision 
on which did not become necessary in view of the success of the 
plaintiffs on the negligence issue. The defendants had denied the 
claim in trespass on the ground that there was no physical inter- 
ference with the plaintiffs’ property. Devlin J. and Morris L.J. 
inclined to the view that there was a trespass: Denning L.J. on 
the other hand, was satisfied that there was no trespass because a 
trespass must be a physical act done directly on the plaintiff’s 
land, for which proposition he cited the Prior of Southwark’s Case 
(1498) Y.B. 18 Hen. 7, f. 26, pl. 4, and Reynolds v. Clarka (1726) 
1 Str. 684. But these two cases are concerned with the escape of 
matter from the defendant’s close consequent on his activities there 
and not, as in the present case, with the deliberate expulsion by the 
defendant of matter which must reach the plaintiff’s land. In 
Smith v. Kenrick (1849) 7 C.B. 515 at p. 559 Maule J., speaking 
of a case where water had flowed from one mine to another, said : 
‘Nobody suggests that an action will not lie for wrongfully turn- 
ing water into another man’s mine.” And Gregory v. Piper (1829) 
9 B. & C. 591 is clear authority for the proposition that deliberately 
to put matter where natural forces will take it on the plaintiff’s land 
is a trespass. 

Devlin J. thought, however, that the prima facie case of tres- 
pass could be answered by invoking the well-known “‘ traffic rule ” 
of Blackburn J. laid down in Fletcher v. Rylands (1866) L.R. 1 
Ex. 265, where he stated that traffic on the highways, whether by 
land or by sea, must expose those persons who are on the highway 
or have their property near it to the risk of accidental trespasses, 
and therefore such persons cannot recover without proof of negli- 
gence. It is submitted, however, that the “traffic rule?” is 
restricted to purely involuntary trespasses and does not extend to 
cases like the present where the defendant acted deliberately. 
Devlin J.. furthermore thought that a case of trespass might be 
answered by the defence that what was done was deemed necessary 
to save life, though he would not have been prepared to accept the 
defence of a necessity to save the defendants’ property. There is 
very little authority on the validity of a defence of necessity to an 
action of trespass, but on principle it would seem that such a defence 
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ought not to be countenanced in civil proceedings. We must dis- 
tinguish between the moral justification for doing an act and the 
legal privilege of doing that act at someone else’s expense. We may 
approve an act done to save life, but there is no more justice in 
charging up to a stranger the cost of saving your life than there 
is in requiring him to foot the bill for your daily keep. 

. Devlin J. thought that there was also a prima facie cause of 
action in nuisance, and seemed to regard it as capable of being 
treated either as a private nuisance or a public nuisance. Denning 
L.J. refuted the suggestion that a case of private nuisance existed 
since the damage did not result from the defendants’ user of their 
own land, but he was satisfied that the discharge of a quantity of 
oil in navigable waters was a public nuisance in respect of which 
the plaintiffs could sue as having suffered particular damage. 
Devlin J. would have excused the nuisance on the same grounds as 
he was prepared to excuse the trespass, i.e., either on Blackburn J.’s 
“ traffic rule ” or on grounds of necessity. 

The view of Denning L.J. that this could not be a private 
nuisance is to be preferred. The essence of the private nuisance 
is that the defendant has used his land in a manner which interferes 
with the plaintiff’s enjoyment of rights over land. To extend the 
conception of private nuisance to the user of ships at sea or vehicles 
on roads would utterly confound the distinction between private 
and public nuisance. But even if there be a public nuisance here, 
are the circumstances such that the plaintiffs could sue im nuisance 
for the damage suffered? It may well be that, quite apart from 
modern legislation, the discharge. of oil in navigable waters is an 
indictable nuisance, but the essence of a public nuisance to the high- 
way is the interference with the public right of passage. The South- 
port Corporation were not complaining of any interference with a 
right of passage or right of access to these navigable waters : their 
complaint was of the infringement of a private right to have their 
foreshore undamaged, and to give them a remedy in such a case 
there is no need to invoke the term “ nuisance ” or the rules relating 
to nuisance actions. There is ample material for saying that persons 
who use the highway for purposes other than passage owe a distinct 
duty to prevent damage from their activities and though, for 
reasons given elsewhere (65 L.Q.R. 480), on historical grounds this 
duty ought not to be higher than a duty to take care, as the law 
stands at present the courts enforce the duty as a strict duty. If 
those who use the highway for suspending lamps (Tarry v. Ashton 
(1876) 1 Q.B.D. 814), piling stones (Penny v. Wimbledon U.D.C. 
[1899] 2 Q.B: 72), melting solder (Holliday v. National Telephone 
Co. [1899] 2 Q.B. 892) are strictly liable it would seem that the 
same liability should attach to those who use a navigable highway 
as a dumping ground for quantities of oil. - 


F. H. NEWARE. 
Vor 17 87 


REVIEWS 


LEGAL CONTROLS OF INTERNATIONAL CONFLICT. By JULIUS STONE. 
[London : Stevens & Sons, Ltd. 1054. Iv and 851 pp. 
£4 4a.] 


Tris massive work by the Challis Professor of International Law and Juris- 
prudence in the University of Sydney is accurately described in the Preface 
as “a thoroughly modern legal textbook on disputes, peace enforcement, war 
and neutrality.” It is divided into three parts. The first (which really ought 
to comprise the preceding Introduction) is headed Perspective and contains 
a broad statement of the authors views on the fundamental problems of 
international law. Book II deals with international disputes and peace 
enforcement and discusses, in particular, arbitration, judicial settlement of 
disputes and the provisions of the United Nations Charter for peace enforce- 
ment. Book III is the most substantial part, extending over more than half 
of the whole volume. It includes the law of war and neutrality in, all its 
aspects. Throughout the work special problems of importance are discussed 
in Discourses of which there are thirty-four altogether. The material used 
by the author, though perhaps not exhaustive, is vast and drawn from the 
practice and literature of the principal countries of the world. 

This short description will make it obvious thet Professor Stone has 
produced a work which may be welcomed as,one of the most important 
studies of international law that has appeared in recent years. None of its 
readers can help expressing satisfaction that the author of The Province and 
Function of Law has turned to international law and bestowed upon it the 
benefit of his acute mind, of his great learning and his genuineness of purpose. 

The reason which prompted one who in the past seemed primarily interested 
in jurisprudence to apply himself to the most controversial branches of 
international law is not far to seek. It lay in the author's “deep sense of 
dissatisfaction, as a student of law and society, with the ever-widening incon- 
gruity between international law as formulated even on paper of the highest 
authority and the actual conduct of Inter-State relations; between, in 
particular, its rules as formulated by publicists and its rules as applied by 
States officials” (Preface, p. vii). 

These words also serve to indicate the author’s general approach to his 
task. He subscribes to the method of sociology and at the end of his second 
Chapter exhorts international lawyers not to “postpone the urgent tasks of 
sociological review of this body of law until after the methodological problems 
are solyed. We must rather, while conscious of the basic preliminary questions, 
do what can be done even now to expose, within the mass of professed rules 
of international law, the concealed contradictions, gaps, evasilons, escapes, am- 
biguities and illusions which are revealed when these rules are confronted 
with the facts of contemporary international life” (p. 48). This, therefore, 
is a book which nowhere refrains from criticism, from efforts at “ debunking,” 
from attack against what the author describes as “peper” formulae, or from 
comparison of law with facts. Such tendencies do not come unexpectedly 
from an author to whom international law (which according to an earlier, 
curious sentence (p. xxxi) “provides for its own destruction by the mere 
private force of its own subjects”) “in the world of today is like the thin 
crust of a thermal region of the earth’s gurface—it cracks easily and when 
cracked exposes the seething and hissing and bubbling and bursting interior 
which all land (and all law) at some depth or other encases” (p 40). Which, 
one Ís tempted to add, is thus not pecullar to international law. 
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There is, of course, much to be said for “a treatise on the dynamics 
of Disputes- and WarLaw,” as Professor Stone describes his work in the 
subtitle. It adda substantially to what is at present a fashionable school. 
The views expressed in it and the reasoning on which they are based are 
Interesting and deserve close attention. The author’s scholarship as well as 
his power of analysis command respect. Every recognition ig due to the weight 
of the contribution which the author has made and to which almost each page 
of this large volume bears witness. 

Yet, with great deference, the question must be asked what permanent 
and constructive benefit InternaHonal law can derive from a book which, 
while it is written with an obvious sense of responsibility, discloses a measure 
of impatience that is perhaps not really merited and in any event constitutes 
a source of danger. By way of illustration—it is taken at random and may 
not be the most significant one—reference may be made to Profeasor Stone’s 
discussion of submarine warfare. He acknowledges the “very clarity of the 
legal position,” but thinks that “when confronted with Germany's systematic 
violation” of all its aspects and with Allied retaliatory practice it “must 
itself give pause to easy progress” (p. 597). Later he speaks of “the illusion 
... of dsposing of the present problem by a well-merited chastsement of 
German lawless Sohreckichkeit.”. He condemns this on moral grounds, but 
doubts “the adequacy of go blinkered an account as a basis either of 
exhortation or prognostication as to future wars, or of the framing of new 
rules.” He suggests the view, on the contrary, thet no such basis will be 
found until the whole matter is “conscientiously viewed in the context of 
the full emergence of the economic arm of warfare, with the annihilation 
of enemy maritime commerce as a major naval objective” (p. 605). In 
justice to Professor Stone the point under discussion should perhaps also 
be illustrated by his treatment of another, more “legal” and less “dynamic ” 
topic. There cannot really be any doubt that the Hague Regulations have, 
to a large extent, proved a valuable and effective piece of international 
legislation. They contain gaps. They leave room for uncerteinty. They are 
subject to, and capable of, change and adaptation,’s.p., in the case of central 
banks, as the learned author clearly perceives (p. 780). But one should have 
thought that to the lawyer this means no more than that he regards it as 
his duty and privilege to derive from the text and spirit of the Regulations 
and the judicially sanctioned practice such fresh or additional rules as the 
case at hand may require. Thus he will not find eny insurmountable difficulty 
in the provision that the occupant must respect the laws in force unless 
“absolutely prevented.” Professor Stone, however, thinks that, unless the 
words “absolutely prevented” are taken literally, the boundaries of the 
Occupant’s powers are still to be drawn, that it becomes “increasingly difficult 
to say what is a fundamental institution” and that “the greater and more 
rapid change in modern societies, for instance in collectivist movements, ralses 
questions to which the distinction provided no clear answer” (p. 698); there 
is even. a note of doubt of, or at least the absence of clear, assent to, the 
proposition that in 1944 the Allies were entitled to abolish the basic Nas 
laws (ibid., note 22). When he comes to protection of private property the 
author refers to German practices during two wars and thinks that “ whether 
they were legal or not, they raise the question whether modern warfare on 
its economic side may not have overtaken this branch of the law” (p. 708). 
It is small wonder, then, that he speaks of the Hague Regulations’ “somewhat 
exotic survival” (p. 727), that in his view they “remain where and as they 
were, but they no longer command the landscape” (p. 727), that “many 
factors bave operated tn the present century to destroy [sic] the rules based 
upon” the distinction between Occupant and Sovereign and upon the inviola- 
bility of the private economic domain (p. 728). Even assuming that these 
and similar strictures were well founded, is it not the lawyer's task to 
develop rather than destroy? How would the common law have fared if 
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{ts great masters had written it off as unsuitable to modern conditions rather 
than discovered and moulded its principles? 

It is, of course, not the point of these observations to question Professor 
Stone’s title or qualification to express his views with complete liberty and 
bluntness. Nor, let it be repeated, can there be any doubt that hig views 
are as interesting, instructive and, frequently, attractive as they are chal- 
lenging. Nor can any reader help being impressed by the general character 
and content of this work, which, in order to find room for emphasising 
its specific features, could only be hinted at in the present review. The sole 
question in issue is whether Professor Stone's method of approach is the 
most likely one to advance the cause of international law as a whole. It is 
this question, and the answer to it, which may throw more Hight upon his 
recurrent opposition to Professor Lauterpacht, among others, than his 
preference of facts and realities to the latter's alleged “formal position” 
(p. 410). “evasive circuity” (p. 412) or “ escapes into verbal illusion” (p. 680). 


F. A. Mao. 


POLITICAL AND CIVIL RIGETS IN THE Unrrep States: a COLLECTION 
oF LecaL anD Rearen Marrriats. By Tuomas J. EMERSON 
and Davin Hasr. {Buffalo, New York: Dennis & Co. Inc. 
1952. xx and 1209 pp. (with mdex).] 


THis is a volume in the well-known United States Case Book Series and 
lke most of its fellows is a monument of painstaking erudition and scholarship. 
The amount of material provided would tax the industry of the hardest 
working student—the number of references to the relevant literature would 
keep him going during a long period of postgraduate study. - 

It is the vast amount of material on the subject which is of the greatest 
Significance to the English student. There is perhaps some fat on the body 
of the case material, and like most modern American books of thlà type the 
authors make use of congressional and other reports, articles, statements of . 
policy, etc, to provide a background for the judicial pronouncements. Yet 
here we have, when all is said, literally hundreds of cases in which American 
citizens have sought, and sought on the whole with success, to safeguard ther 
political and civil liberties in the courts. When one begins to make a com- 
patison with the English material one rubs one’s eyes: the Americans must 
have something like fifty cases for our one. Moreover, a very large number 
of the cases given in this book, perhaps the majority, are quite recent ones, 
many within the last four or five years, for the authors evidently desired 
to make their statement as contemporary as possible, and they have therefore 
chosen to treat some of the classical decisions like Schenck v. U. S. and 
Abrams v. U. 8. quite shortly, while, cases like Kuns v. N. F. (1951) and 
a smal) group of almilar decisions which deal with the lawfulness of a licensing 
system in connection with the holding of public worship meetings in the streets 
of New York, and similar problems are given up to thirty pages, without 
counting the notes. In the result it is plain enough that one’s general tmpres- 
sion that civil liberty is a very Uve Issue in the U.S.A. is abundantly 
confirmed, and it is made quite clear that this is a ‘practical branch of Juris- 
prudence of which a lawyer needs to have a real working knowledge. 

Does this volume confirm the widespread feellng that civil liberties are 
perhaps ín danger fn the U.S.A. at the present time? Hardly so. For 
one thing the courts are alive to the importance of the issue, and those who 
feel that their rights have been infringed are ready enough to fight it out 
in court. One wonders how many Englishmen would not rather ait down and 
accept defeat than incur the notorlety and expense of proceedings. Again 
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much of the lftgation which figures in this volume is concerned with the 
borderline debatable territory between freedom and licence, with the working 
out of the practical details of securing that real freedom to speak or write 
or associate is safeguarded. The territory of freedom is broad and well 
safeguarded, but large areas on the frontier may be lost during Communist 
witch-hunting, in respect of which the “guilt by association” cases like Adler 
v. Board of Bdwoation (1952) are significant. Fortunately the Americans are 
not stralt-jacketed by a rigid system of precedents, so that lost territory may 
be regained in happier times. 

One reason why there is 80 much more civil liberties litigation in the United 
States than here is that these rights are guaranteed by the constitution, so that 
state laws, municipal laws, university regulations, and other edicts can be 
challenged in the Supreme Court in a way which is not possible to us. And 
of course within eech state there is the possibility of local litigation. 

Another is that the conditons of American society give rise to a danger 
of infractions of liberty which hardly arises in England. Inter-racial discrimi- 
nation and the aftermath of the Civil war posed numerous problems which 
are reflected in the pages of this book. Again so many of the univeraites 
are state controlled that charges of political discrimination are likely to arise, 
and have in fact resulted in numerous actions in the courts—one chapter 
in the book running to about 120 pages is devot&d to academic freedom, and 


dealt with in substantial chapters, 
A great deal of the book makes excellent, if often disturbing, reading. 
Civil liberties cases afford opportunities for eloquence, and there ts always 


on the American bench a roportion of Judges trained in a more flo 


of Hdwoation (1950), in which the Supreme Court upheld the so-called Feinberg 
Law under which membership of seditious societies disqualifies for employment 
in the educational service of New York. “What heppens under this law is 
typical of what happens in a police state. Teachers are under constant 
surveillance, their pasts are combed for signs of disloyalty; their utterances 
are watched for clues to dangerous thoughts. A pall is cast over the claas- 
rooms. There can be no real academic freedom in that environment. Wher 
suspicion fills the afr and holds scholars in line for fear of thelr jobs, there 
can, be no exercise of the free intellect. Supineness and dogmatism take 
the place of free inquiry. A ‘party line’—as dangerous as the party line 
of the Communists—lays hold. It is the party line of the orthodox view, of 
the conventional thought, of the accepted approach. A problem can no longer 
be pursued with importunity to its edge. Fear stalks the classrooms. The 
teacher is no longer a stimulant to adventurous thinking; he becomes instead 
a pipe line for safe and sound information. A deadening dogma takes the 
place of free inquiry. Instruction tends to become sterile; pursuit of know- 
ledge is discouraged; discussion often leaves off where it should begin.” 


C. 
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WiuiiamMs on Exrcutorns AND ÅDMNISTRATORS. Thirteenth 
Edition. By Sœ Davin Hucues Parry, assisted by D. C 
Porree. [London: Stevens & Sons, Ltd. 1958. Vol.. 1, 
cexxviii and 502 pp.; Vol. 2, 845 pp. (with index). £8 8s. 
net. | 


WILLIS ox Execorors has never been a very satisfactory work As e 
field for a treasure hunt it has afforded scope that was virtually unlithited, 
although unfortunately by no means unrivalled in the sphere of legal publica- 
tlon. Its great authority gave a special value to anything it said so the 
treasure was surely there. The problem was to find it, the index often 
providing scarcely a clue. With every new edition there is a chance that the 
index may be better and so one turns with hope, if not with confidence, to 
this one. It does not wholly disappoint. This index takes up only about 
half as many pages as that in the twelfth edition but is more useful although 
there ig still ample room for improvement. 

In its enviable slimness this edition reflects no doubt the rigours of our 
time but some of us have paid our last respects to friends whose slimming 
under the Mrection of thtir doctors has proved too successful. No one 
would like such a fate to befall Wilkos and so one looks a trifle anxiously 
to see whether what has gone was fat or brawn. 

Altogether this edition has 211 fewer pages than its Immediate predecessor 
and the publishers tell us that “the first 180 pages’ of the twelfth edition 
dealing with the Origin and Nature of Wills have gone.” We can hardly 
complain about that, for thie is a work on administration and there are 
works on wills which cover the same ground rather better. When the pub- 
lishers go on to say that the section on Estate Duty has been reduced we 
begin to feel a trifle uneasy but there are plenty of books on that subject 
too. Not much of any value has been lost by shortening this section of the 
new edition. What is really alarming is the publishere statement that “ much 
obsolete matter concerning pre-1926 law and practice . . . has been cut” 
Opinions may well differ as to what is obsolete. If it is something which 
cannot now make a material difference by all means leave it to the historians, 
but the lawyer is entitled to look to a work like Wiidoms for guidance 
even on problems which are becoming leas common than they were.’ In many 
cases the position today is determined by the position under the old law and 
It is sometimes necessary to apply for grants, particularly grants de bonis 
non, to estates of persons who died before 1926, yet the editors say (at p. 
161) that “in view of the diminishing frequency of applications in respect 
of pre-1926 deaths it has been thought sufficient for a general summary of 
the law to be given in this edition and to refer readers to the fuller treatment 
contained in the twelfth and earlier editions of this work” ‘This is not good 
enough No one can expect that every aspect of a subject will be dealt 
with even in a book that is supposed to deal exhaustively with {ts subject 
but one is entitled to expect that nothing that can assume practical importance 
today is deliberately left out. Who wants two, let alone three, editions of 
Wiliams? Yet some of us are compelled to find’ shelf room for them and 
the oldest of them is sometimes found to be the most useful. 

Willams owes its standing not only to the eminence of its author but 
to the care which he and successive editors took to see that they stated 
the law with accuracy and cited authority for what they sald. The new 
edition now and then seems to fall short of the former standard. If it be 
true, for instance, that section 86 of the Administration cf Estates Act, 1925, 
“doea not authorise a personal representative to make an assent in favour 
of a purchaser from him” (p. 775, note 82) an authority for this would be 
welcomed since there must be some apprehension about it, many lawyers 
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taking the view thet you can have an assent by a personal representative in ` 
favour of a purchaser although such an assent must be stamped as a con- 
veyance. The editors themselves say of an assent that “if not under seal 
and not in favour of a purchaser it need not be stamped” (p. 776) and 
for this the relevant authorities are given. 

Also on p. 776 there is this passage: “It has been held that, notwith- 
standing the provisions of the A. E. Act, 1925, a. 86, an executor to whom 
land is devised beneficially may by conduct assent to the.vesting of an equitable 
interest in himself as devisee, without executing an assent in writing; but 
although such an assent is enough to debar the executor from disclaiming 
the devise, it does not vest the whole legal and beneficial interest in the 
land in the executor, so as to enable him to make a good title as a beneficlal 
owner; accordingly an assent is still required.” For this Re Hodge ls cdted 
and there are references to Re Yerburgh and Re Pitt but the passage is 
not quite accurate. What Farwell J. said in Re Hodge was that “if 
a vendor is zelling as beneficial owner taking under a will, the purchaser 
is entitled to require a written assent in order that he may be satisfled as 
to the Ute, and the Act gives him the right to demand it,” (at 264) but earlier 
in the judgment the contention that the property could not have vested in the 
executor as beneficiary or devisee because there had been no written assent 
was expressly rejected. The position appears to be accurately stated on 
pp. 868 and 869. 

In some other respects the work is inadequate. It is disturbing to find 
that the only mention of section 86 of the Settled Land Act, 1925, is a 
reference to the subsectlon (6) which defines the statutory trusts for the 
purposes of that section and that Re Jokn Thomas [1889] 1 Ch. 518 is 
not even noticed. Re Cugny's Will Trusts [1981] 1 Ch. 808 is cited only 
as an authority for saying that section 22 of the Administration of Estates 
Act, 1925, does not apply to land which on the death of the testator ceases 
to be settled. It is important to add that if on the death of the tenant for 
life persons become entitled to the land in possession tn undivided shares 
it remains “notionally” settled, although it becomes subject to a trust for 
sale in the hands of the person who happens to be the estate owner, and 
if that person happens to be a personal representative it is his duty to vest 
it in the trustees of the settlement should they require it. It is in cases 


like this, where what has already ceased to bė a settlement remains a. - 


setHement, that ordinary mortals in their perplexity seek assistance from the 
pundits and in this instance seek in vain. 

The book is so well printed that it is even better than previous editions 
in this respect. A notable change is the omission of the marginal summary, 
which formerly gave the gist of each paragraph, and the substitution of a 
brief heading which indicates the topic of the paragraph or paragraphs 
which precede ihe next heading. These headings are in heavy type and are 
numbered, presumably with a view to the issue of Supplements in future 
years. In the work itself there do not seem to be any references to these 
numbers but there are numerous and helpful cross references to pages. These 
might with advantage be more numerous than they are. It is annoying to 
find a reference to a whole section of a chapter instead of to the relevant 
pages, as on p. 216 where the reader is told that all grants de bots non made 
after 1925 are subject to the principles discussed in Chapter 16, s. 8, of the 
work. This demands a reference back to the Table of Contents or a search 
in the Chapter when found. A page reference would obviate this. 

If it is easy to find fault with Wilkams this should not obscure the merits 
of the work in its latest form. After all it has been written by lawyers for 
lawyers and we ought to know how human they are. On innumerable topics the 
book has excellence; on retainer, for Instance, no one could wish for a more 
helpful guide. As it consists of two handsome volumes any practising lawyer 
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will find it well worth its price if only for the impression it will make on 
his clients. 
G. L. Hacoen, 


- 


Leca Eruics. By Heney S. Drinxer, Member of the Philadelphia 
Bar, Chairman of the Standing Committee on Professional 
Ethics and Grievances of the American Bar Association. 

ew York: Columbia University Press; London: Geoffrey 
lege, Oxford University Press. 1958. xxi and 
448 pp. 82s. net. | 


Foa something like three centuries there have been close links between the 
legal professions In this country and America. The Pilgrim Fathers took the 
common law with them when they left these shores in 1620; and the result 
is that just as today it is the foundation of the law of England so also It 
is the foundation of the law of the United States ‘There are of course 
marked differences in the administration of criminal Justice in the two countries 
as I found for myself when I visited the-United States in 1952. But there 
can be no doubt that advocates in England and the United States share 
the same high traditions of professional conduct. 

It is therefore fitting that Mr. Drinker should begin with a short history 
of the Bar in England and the United States. In the course of it he sketches 
the educational system which was developed in England in the four Inns of 
Court. Then, referring briefly to the history of the Bar in the United States, 
he points out that the young men who, in colonial Hmes, went to study 
law at the Inns of Court, on their return became leaders in their respective 
communities. “Due to their influence and competition,” he says, “high stam 
dards of education, craftsmanship and conduct were there established and 
maintained In the period immediately following the Revolution.” 

Mr. Drinker then describes how during the second third of the nineteenth 
century there developed a growing hostility against special privileges granted 
by the government. Professions, and particularly bar associations, he says, 
were deemed undemocratic and un-American. This manifested itself every- 
where in a lowering of the required qualifications of character, education and 
training. In a number of states statutes and even constitutional provisions 
were passed upholding the inherent and “naturel” right of every voter of 
good moral character to practise law. In others the right of admission was 
assured after a brief period of study. There was also widespread objection 
to the organised Bar as a “secret trede union” or a privileged class not 
open equally to all citizens. “In the period immediately after the Civil War,” 
says Mr. Drinker, “the Bar reached its lowest ebb.” 

About 1875 the leaders of the Bar began the o e for the re-establish- 
ment at the Bar of standards-of character, education and training, and also 
for the organisation of Bar associations all over the country. “This move- 
ment,” says Mr. Drinker, “has grown and prospered, until now in every 
state it is recognised that for the protection of the public no one may 
practise law whose character has not been subjected to examination and 
found worthy, and who has not passed a prescribed test as to his education 
and training. Also Bar associations have been organised in all the states, 
in the District of Columbia, and in a great many counties.” 

The first code of professional ethics in the United States was that formu- 
lated and adopted by the Alabama State Bar Associaton in 1887. This 
is reproduced by Mr. Brooker as an appendix to his book It was adopted 
with minor changes in other states. 

In 1908 the American Bar Associaton approved a code of ethics consisting 
of thirty-two canons. These canons, says Mr. Brooker, received the hearty 
support of the Bar of the entire country. They have been amended from 
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time to time and some additions made; and they now number forty-seven, 
They also are reproduced as an appendix to this book. 

I quote Canon 15, which deals with the question of how far a lawyer may 
go in supporting a client’s cause :— 

“Nothing operates more certainly to create or to foster popular prejudice 
against lawyers as a class, and to deprive the profession of that full measure 
of public esteem and confidence which belongs to the proper discharge of its 
duties than does the false claim, often set up by the unscrupulous in defence 
of questionable transactions, that it is the duty of the lawyer to do whatever 
may enable him to succeed in winning his client’s cause. 

“It is improper for a lawyer to assert in argument his personal belief 
in his client’s innocence or in the justice of his cause. 

“The lawyer owes ‘entire devotion to the interest of the client, warm 
zeal in the maintenance and defence of his rights and the exertion of his 
utmost learning and ability’” [the part in single quotation marks is from 
Judge Sharswood’s Professional Ethics, published in 1854] “to the end that 
nothing be taken or be withheld from him, save by the rules of law, legally 
applied. No fear of judicial disfevour or public unpopularity should restrain 
him from the full discharge of his duty. In the judicial forum the client 
is entitled to the benefit of any and every remedy and defence that 1s 
authorised by the law of the land, and he may expect his lawyer to assert 
every such remedy or defence. But it is steadfastly to be borne in mind 
that the great trust of the lawyer is to be performed within and not without 
the bounds of the law. The office of attorney does not permit, much less 
does Ít demand of him for any client, violation of law or any manner of 
fraud or chicane. He must obey his own conscience and not that of his 
client.” : 

This is a comprehensive and authoritative book. It is comprehensive 
because it deals with every aspect of legal ethics—Part I ig concerned with 
the “Organisation of the Bar and of disciplinary proceedings ” and Part II 
with “The duties and obligations of lawyers”: in particular, the lawyer's 
obligations to the public, to the courts, to his client, to other lawyers. It 
ls authoritative because Mr. Drinker has been a member of the American 
Bar Association Standing Committee on Ethics and Grievances since 1989, 
and its chairman since 1944. The book is published under the auspices of 
the William Nelson Cromwell Foundation, which was created in 1980 for the 
purpose (amongst others) of the “cultivation of the highest standards of 
ethics, honour and conduct in the practice of law.” 

An important feature is an appendix containing some 800 rulings of the 
American Bar Association Standing Committee on Ethics and Grievances 
which have hitherto been unreported. 

Altogether it is a book which certainly should be added to the Ibraries 
of practising lawyers in the United States; and one cannot doubt that lawyers 
in other countries also will find in its pages guidance on a variety of 
professional problems. 


Tue Rigut or Property. By Fr. Vwome Krvsk, LL.D., Vol. IL: - 
Translated from the Danish by David Philip. [Oxford Uni- 
versity Press. 1958. 885 pp.. Price in U.K. only, 21s. net.] 


Ix the first volume of this very important and learned work (published in 
English in 1989), Professor Kruse discussed the principles and Hmitatons 
as well as the various types and objects of the tight of property. That 
part was more predominantly concerned with the social foundations, justifi- 
cations and limitations of the right of property, than the present volume which 
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Ís in the main a detailed comparative treatise on the transfer of property in 
land and chattels. 2 

The author has the unusual distinction that. his indfvidual draft became 
the Danish Registration Act (Tingtynsningsloven) of 1926. The reasons 
leading to this important reform of the Danish law of registration of land 
titles—substantially adopted in Norway and Sweden—as well as the detalls 
of its regulation form the core of this volume, But in the process, the author 
discusses In considerable detail the comparative position of a number of other 
systems, in particular the German law—which he frequently criticlses—and 
English and French laws. Unfortunately, the author gives only a few lines 
to the Torrens system which, from Australia, has spread to other parts of 
the British Commonwealth and, in many respects, is superior to the English 
registration system. 

- In the now rapidly growing literature of comparative law, Scandinavian 
law still is unduly neglected, largely because of linguistic difficulties and 
the relative paucity of Scandinavian legal literature available in English, 
French or German. For tbis reason alone, the present translation ought 
to be warmly welcomed. It is, however, important for many other reasons. 
The present reviewer knows of no other treatise which, in the process of 
evaluating the different problems of registration of title in land and other 
property rights, goes as deeply into the very structure of legal transactions, 
‘the nature of contracts and the weighing of the economic interests of the © 
different parties concerned—the contracting parties, subsequent purchasers or 
creditors, and the public represented by the State authorities. The author 
is always conscious of the economic and practical aspects of this subject- 
matter. The result is a profound and fascinating comperative study though 
it makes no easy reading. (It is difficult to decide whether this is due to the 

style of the author or to the often awkward translation.) 

Professor Kruse first considers the general role of the legislator in con- 
tractual relationships. He then proceeds to discuss the problems created by 
the transfer of real property on the one hand, and by personal property 
and other movables on the other hand The transfer of property in land 
and, in particular, the various aspects of registration occupy the main part 
of the book. It is perhaps not unnatural that Professor Kruse should be 
almost unreservedly enthusiastic about the present Danish system which is 
largely of his own creation. The essence of this system is an attempt to 
introduce into modern Scandinavian law the undoubted advantages of com- 
prehensive registration of property and other rights in land, without 
sacrificing certain Scandinavian traditions, and above all, making the system 
unnecessarily cumbrous and costly, as in the author’s opinion has been the 
consequence of the system introduced by the German Bargerliches Gesetzbuoh. 
The author’s main critictsm—largely reflected in the new Danish law—against 
other registration systems, especially the German one, is twofold: they have, 
in his opinion, neglected to distinguish clearly between three different functions 
of a land register, ts, the priority function, the validity function and the 
legitimative function. The first is concerned with the respective priorities 
where the property has passed through a number of hands and an abnormal 
circumstance, such as a double sale by one party, or bankruptcy of one of the 
parties, occurs. The author stresses that the regulation of priorities must 
be left to the Jaw and not to the parties because business security is involved. 
By contrast, the validity of a transaction as between the parties is concerned 
with the consequences of a defect in the transaction, in regard to subsequent 
purchasers and creditors, and tt is dominated by quite different considerations. 
Finally, the legitimative effect concerns the power given by registration to 
the registered person to dispose of the registered land or mortgage and again 
represents a different aspect of registration. 

The second criticism, atmed in particular at the German system, is 
directed against what the author considers an unnecessary and exaggerated 


Noy. 1954 REVIEWS ' 591 


romanistic distinction between obligation (jus in personam) and the déingliches 
Recht (jus in rem). German law, based on romanistic doctrine, has carried 
this distinction to extremes, and many students of German law will agree 
with the author in his criticism of the extreme artificiality of the application 
of this principle to transactions {n land. Thus the German Civil Code 
distinguishes between the obligatory agreement to transfer land or interest" 
in land, and the dinghohe agreement to transfer the land which forms part 
of the transfer of the ownership itself (the other part belng entry in the 
land register). As the author points out, the severity of this distinction is 
mitigated by provisions which in German law allow for the securing of 
personal rights through Vormerkung and Widerspruch. But Professor Kruse 
is unquestionably right in his contention that the result is an extremely 
cumbrous and complicated system of land law which gives satisfaction perhaps 
only to the subtle analytical mind but not to the practical conveniences of 
commercial life. The Danish law has, under Professor Kruse’s influence, 
taken note of this criticism by not restricting registrable interest in land to 
so-called dinglche Rechte but by permitting the registratién of any right 
which in its nature is suitable for such registration. The common lawyer 
will, of course, feel sympathetic to Professor Kruse’s criticism because the 
common law has never clearly marked out the distinction between the 
obkgatorische and the dinglche Rechtsgeschaft, the law of trusts being a 
particularly notable intermediary construction. 

In similar vein, the author criticises the romanistic and German principle 
that property in chattels passes not on the conclusion of the contract but 
only on the distinct and different transfer of the property in the thing. He 
prefers the different solution of the English Sales of Goods Act. The German 
Civil Code, having stated that the physical handing over of a chattel is a 
necessary condition of the passing of ownership, edmits two exceptions in 
the form of traditio brevi mams and in particular of the constituiwm posses- 
sormim. The latter which permits the transferor to remain in effective 
possession of a thing or a complex of things on behalf of the transferee, has 
led to the most far-reaching and comprehensive perversion of the Code law, 
through the development of the Sicheruagenbereignung. Unfortunately, Pro- 
fessor Kruse .only briefly mentions this German development, though he 
gives some space to corresponding problems which have arisen in Danish 
law. By means of the Stcherungeubersignung, the German courts have 
sanctioned the wholesale transfer of stocks of merchandise or an entire 
complex of business assets to a creditor while leaving thelr actual physical 
control and the carrying on of the business to the debtor. By menns of a 
series of ingenious constructions, even the goods which replace stock in the 
course of normal commercial transactions, automatically are substituted and 
thus pass Immediately and automatically into the ownership of the creditor. 
Yet the courts have awarded this creditor not the full rights of the owner 
in bankruptcy but only a limited right half way between the rights of an 
ordinary debtor and the Aussonderungsrecht of the owner. Here is a most 
significant judicial development of the law in response to commercial needa. 
German writers have described it as a new customary law which has modified 
the Civil Code. But the development certainly underlines Professor Kruse’s 
criticism of the romanistic doctrine which distinguishes over-sharply between 
the effects of the contract of sale and the separate transfer of the property, 
-in the law of movables as well as of immovables. 

It would require a full-length article to discuss even the main principles 
of the Danish legislation and the reasons for it as discussed in detail by 
Professor Kruse. Among the most significant differences are the modified 
preservation of the old Scandinavian principle of publicity of transactions 
in land, through the requirement of publication in a special official Gasette, 
or the most interesting distinction made by the Danish law between different 
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types of defects in the transfer, in regard to third parties. In the case 
of forgery, minority and violent coercion, the bona fide purchaser does not 
acquire ttle, despite registration. In the case of any other defect, such as 
mistake or deceit, registration of the defective title transfers a good title 
to the bona fide purchaser. 

- The present reviewer is in no position to Judge how far Professor Kruse’s 
claim that the Danish system hes decisive advantages over all alternative 
registration systems is justified. There is no doubt, however, that Professor 
Kruse has in this work supplied an invaluable and very learned treatise 
and ample sources of comparison in a field which, because of its technicality, 
is not generally favoured by comparatists but which yields deep insights 
in the structure of legal systems and is, at the same time, of great practical 
and economic importance. 

W. Frans. 


Toe Grow TH oF ScanpInaviaN ‘Law. By LesrTER BERNHARDT 
OrFIELD, Foreword by Brngaman F. Boyer. [Philadelphia : 
Pennsylvania University Press. 1958. xx and 868 pp. 68s. 
net. | ~ 


Tae appearance of this book at a Ume of growing interest in comparative 
law serves as a reminder of the special claim of Scandinavian law to the 
attention of common lawyers. One remembers the ancient links with 
Scandinavia dating from the ninth century, one is vaguely aware of the 
achievements of the countries on the northern periphery of Europe in the 
fields of democratic government, social legislation and in regional co-opera- 
ton, but only few common lawyers appreciate that the laws of the 
Scandinavian States occupy a position halfway between the systems of 
Continental Europe and those of the Anglo-American group. 

This book, written by an American of Scandinavian descent, may 
stimulate curiosity rather than satisfy it. It is divided into four parts, 
dealing respectively with the laws of Denmark, Iceland, Norway and 
Sweden. This division is adhered to rigidly although the political history 
as well as the legal systems of these countries are largely common to them 
“all. The result is a great deal of repetition which serves little purpose other 
than to inflate the size of the book. Even a subject such as Uniform 
Seandinayian Laws is discussed four times, and matters are not improved by 
guch variations in treatment as have been achieved by stating, for instance, 
on one occasion that the Scandinavian Monetary Convention was concluded 
in 1874 whereas on the subsequent occasions the year is given as 1872, or by 
reserving to the last occasion the information that this Convention ceased 
to operate in 1914 The political history of each country which introduces 
each chapter is written as a catalogue of dates of mainly dynastic or military 
interest. The outlines of the legal systems which follow’ are presented under 
such rubrics as The Constitution, Local Government, -The Courts, Social 
Legislation, Criminal Law, Legal Education, etc. The subject-matter of 
_ the earlier headings is described clearly and in adequate detail, but the material 
presented under some of the later headings is too sketchy or superficial 
to serve any useful purpose. Thus it is only in the chapter on Swedish law 
that one finds any discussion of Marriage and Divorce under a separate 
heading; the account of Illegitimacy under Norwegian law consists stmply of 
a statement of nine lines made by a former American Minister to Norway. 

In its present form much of the book gives the impression of a collection 
of preparatory notes which have been published without any sustained effort 
to give a consistent and balanced account of the subject. But the description 
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of the sources and of the judicial systems will be useful to those looking for 
a general historical introduction to the laws of the Scandinavian countries. 


J. Umarn. 


Lrapine Cases IN THE Law or Banxinc. By Lonn CHORLEY, M.A., 
of the Inner Témple, Barrister-at-Law, formerly Sir Ernest 
Cassel Professor of Commercial Law in the University of 
London, and P. E. SMART, LL.B., A.I.B. [London : Sir Isaac 
Pitman & Sons, Ltd. 1958. xxx and 824 pp. and (index) 
5 pp. £1 108.] 


Im their Preface to this new work, the authors state that it is intended 
to fill the need for an elementary casebook on the Law of Banking and is 
designed primarily for the ordinary candidate for the Diploma Examination 
of the Institute of Bankers. Consequently they include a short Introductory 
Chapter outlining such matter as- the structure of the courts, the doctrine 
of judictal precedent and the system of law reporting. 

The method adopted by the authors in this casebook is to take a up 
of cases illustrating a particular topic. The facts of each case are Driefly 
but adequately and accurately given, then a clear summary of the decision, 
often with a short apposite extract from the judgment, and then follows a 
note, simply and lucidly expressed, on the legal issues involved in the case, 
substantially in the manner of a textbook, with references to the facts and 
decisions in other cases and to various arguments and other relevant matter 
in other textbooks. 

Over 120 cases are thus dealt with, the topics being arranged in the order 
of the chapter headings in Lord Chorley’s Textbook on the Law of Banking. 
Thus we start with cases defining the relabonship of banker and customer, 
proceed through cases concerning the duties and Ilabilitties of a banker in 
relation to cheques and other negotiable instruments, and then come to cases 
which deal with the keeping by a banker of his customer’s account, including 
the keeping of such special accounts as those of infants and executors. The 
next group of cases illustrates legal issues arising out of other services 
rendered by a banker, such as the giving of investment advice and of docu- 
mentary credits, and these are followed by an important section on the 
taking of securities for advances. Further cases show how the relationship 
of banker and customer may terminate, and finally we have a few cases 
on what is called Banking Administration. 

From this it will be seen that the book is comprehensive in scope, although 
of necessity the choice of cases must be somewhat arbitrarily made, so as 
to keep the book within {ts very reasonable size. But the actual selection offers 
no grounds for criticism, especially since, even if a particular case is not 
chosen for full treatment, an adequate mention of it will invariably be found 
in the note which discusses that particular topic. 

Where, as here, a casebook is designed to be something more than a bare 
recital of the facts and Judgments in the chosen cases, the value of the resulting 
work must depend on the notes, which supplement these details and which, in 
this book, take up considerably more than a third of the pages. These are 
of a very high standard, explaining the law in clear simple language, and 
often of such a quality and length as almost to replace a textbook. Herein 
perhaps Hes a danger as a student may be tempted to dispense with a 
textbook altogether, in which case he will find the going hard, as the text 
of the notes is highly condensed, and very occasionally the usual perfect 
clarity is sacrificed perforce to brevity. Even so, the good student, with a 
little added mental effort, ought to be able to overcome the difficulty and 
be all the better for his exertion. Furthermore, the inclusion in the notes of 
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frequent references to other cases and their facts should enable the student— 
especially the non-legal student in happy ignorance of the lawyer’s sublime 
faculty for distinguishing cases—to avoid the temptation to treat the Instant 
case before him, either in practice or in examination, as being absolutely on 
all fours with a leading case merely because the facts have a certain 
similarity. 

When it may be added that the text is pleasantly arranged, and that, for 
a new book, text and tables are remarkably free from misprints, it will be 
realised that this book is indeed a valuable asset for anyone who is studying 
the law of banking, whether as a lawyer or a banker, and the authors are 
to be congratulated on achieving their purpose of “closing the gap.” 


C. F. Panwen. 


INTRODUCTION TO THE STUDY oF Roman Paivate Law. By J. W. 
Crec TURNER, M.C., M.A., LL.B., Fellow of Trinity Hall, 
Cambridge. [Cambridge: Bowes and Bowes. 10 (Introduc- 
tion, Table of Contents, etc.) and 104 (Text) and 21 (Append- 
dices and Index) pp. 1958. 21s.| 


Turis book is intended, according to the author’s introduction, “for the use 
of students who are about to take their first steps in the study of Roman 
private law, without having previous knowledge of that system and, in most 
cases, algo without previous knowledge of any other system of law.” With 
this end in view, Mr. Turner has divided his book into two parts of roughly 
equal length. In the first part he gives an account of the main political 
institutions and constitutional history of the Roman State from its origin 
until the death of Justinian. Making no claim to original research, he has 
nevertheless provided a clear and useful constitutional background to the study 
of Roman private law. A student of law, even if only a beginner, would ` 
however expect some explanation of the judicial system and legal procedure, 
which is only briefly considered in a short paragraph at the end of the first 
part. Barlier references to the class from which judices were chosen or to the 
praetor could scarcely be understood by a student at a first reading. In the 
second part, Mr. Turner deals with the sources of Roman law, a subject which, © 
it must be admitted, is dealt with in a number of other textbooks; but his 
treatment is full and he does not avoid the more dtfiicult issues, as for example 
the authority of responsa prudeniwm. 

Mr. Turner devotes a bare three-and-a-half pages to Roman law after 
Justinian, thereby inevitably giving little more than a rather formidable list 
of names and dates. This is much to be regretted. If in Mr. Turner’s own 
words Roman law “is still an essential accomplishment in one who aspires to 
become an educated lawyer,” one of the main functions of an introductory 
work should be to show the historical connection and continuity of ideas 
between Roman law and modern legal systema. 

The appendices include a few, perhaps rather casually chosen, notes on 
the text, a list of important dates in Roman legal history, a survey of the 
sources of law, a list of Roman law compilations and of the chief jurists, a 
chronological table of the Roman emperors and a short bibliography for more 
advanced study. In an elementary work of this kind a more detailed guide 
to reading would be of value. In any event the list ought to include Schulz’s 
History of Roman Legal Science and Wolff's Romam Law: an Historical 
Introduction. : 

In general, the book may be said to provide a sound rather than stimulat- 
ing introduction to the study of Roman private law; it is rather expensive for 
its size and especially for the potential student purchaser. 


N. S. Mazen. 
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Boarea STUDIES IN Private INTERNATIONAL Law. .No. 1: 
AMERICAN-Swiss PRIVATE INTERNATIONAL Law. By ARTHUR 
Nusspaum. [Columbia University in the City of New York, 
Parker School of Foreign and Comparative Law. Distributed by 
Columbia Law Review, Columbia University, New York 27, 
N.Y. 46 pp. 7s. 6d.] 


THis new series of studies in the law of conflict of laws, edited by Professors 
Coudert and Nussbaum, is intended to supplement the standard textbooks of 
private International law by dealing with the specific problems arising in the 
legal relations between two individual countries. The editors claim that 
problems of this nature are not infrequently either entirely neglected or not 
sufficiently dealt with in the more general works. Professor Nussbaum’s essay, 
which opens the series, proves to the full that this thesis {s correct and that 
the new type of treatment constitutes a most valuable addition to the 
traditional method. Legal relations between the U.S.A. and Switzerland are 
governed by a treaty concluded in 1850. This treaty has found very scanty 
attention among legal writers and has in fact more than once been entirely 
overlooked by the courts themselves when dealing with cases in which it should 
have been applied. Its {importance may be gathered from the fact that it 
prevents the grent of letters of administration by U.S.A. courts in respect 
of assets forming part of an estate situated in the U.S.A. governed by the 
rules of Swiss law. The treaty belongs to the group of bilateral agreements 
concluded at a time when the law of conflict of laws was far less well 
developed than it is today, a fact which results in numerous difficult problems 
of interpretation, all of which are tackled with’ great skill and notable 
success by the learned author. The second part of the book deals with selected 
topics of civil procedure. Practitioners will find this part particularly useful 
in view of the fact that the Swiss law of civil procedure, including the law 
relating to the enforcement of foreign Judgments, is cantonal, not federal. 
Although it is, of course, impossible to give more than an outline of the law in 
force in a few of the more important cantons, the author has accomplished the 
astonishing feat of cramming a mass of important information into his booklet, 
which nevertheless makes attractive reading. Those acquainted with Professor 
Nussbaum’s work will, of course, expect that an essay of his is not confined to 
being a mere practitioner’s tool. The present little work will not disappoint 
such expectations. The author has provided plenty of food for thought to 
` those in search of it Even where one finds it dificult to agree with him— 
as, e.g, in his preference for the Continental (as opposed to the English) 
method of obtaining evidence on foreign law—his views are always most 
persuasively presented, evidencing alike the author's eminence in the theory 
of his fleld and his long experience in its practice. 
E. J. Conx. 


ENTSCHEIDUNGEN DES BUNDESVERFASSUNGSGERICHTS. HERAUS- 
GEGEBEN VON MITGLIEDERN DES BUNDESVERFASSUNGSGERICHTS. 
and vol. VIM. [Ttbingen:: J. C. B. Mohr (Paul Siebeck). 
1958. 424 pp. 24.60 D.M.] 


Tor second volume of the.officlal reports of the German Constitutional Court 
constitutes in a far higher degree than did its predecessor’ a mirror of the 
political life of the German Federal Republic. It opens with the memorable 
decision declaring the so-called “Socialist Reichs Party” to be unconstitn- 
tional. There can be little doubt that this Judgment has greatly contributed 
to the crushing defeat which the Neo-Naais suffered at the last general elec- 
tion. The court’s arguments covering nearly eighty pages in print show 
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convincingly that a number of clever organisers hed tried thelr best to revive 
the evil tradition of the early days of the Hitler movement, including the 
usual disguises, necessitated by the need for caution. The_court refused to 
be deceived by such tricks, Abandoning the usual dryness of style unfortu- 
nately so characteristic of German Supreme Court decisions, the court in 
refreshingly clear language points out that the new party tried to copy 
Nazism in all or most of its most objectionable features. Many extensive 
quotations from the party’s literature support the courts findings. Every 
serious student of the legal and social history of post-war Germany will profit 
from a careful perusal of the court’s decision, which forms a landmark in the 
political development of Germany. One may well wonder what the course of 
events in Europe would have been had the old Reichsgericht shown comparable 
energy in the application of the law relating to the prolec Hon: of democratic 
freedom. 

The second volume contains the frst two decisions on the struggle between 
the Socialist opposition and the parliamentary majority on the question of 
the retification of- the Bonn Conventions. The legal considerations on which 
the court’s decisions rest will probably appear somewhat involved to foreign 
readers. But there can be no doubt that the proceedings in question seem 
to have contributed no little to demonstrating to the German public the 
questionable character of an opposition which fights the Government for no 
better sake than that of fighting. There is a third decision which similarly 
illustrates the methods employed by the opposition in the last Bundestag. The 
Land Baden concluded an agreement with the Autonomous Port Aduzninistra- 
tion of Strasbourg relating to the administration of the Port of Kehl The 
agreement which undoubtedly was highly advantageous to the interest of the 
Federal Republic duly received the consent of the Federal Government. The 
Socialist Party thereupon petitioned the constitutional court for an order 
declaring the Federal Government’s consent to be an infringement of the 
rights of the majority of the Bundestag The petition was rejected, the 
court pointing out in measured language that the Federal Government had 
acted entirely within its rights. 

Among the other decisions there are some which are of interest to inter- 
national lawyers, because they deal with the relationship between the Federal 
Republic and the occupation Powers. Another judgment will be welcomed 
because it declares unconstitutional a recent statute of Land Northrhine- 
Westfalia seriously infringing the neers rights of former detainees of 
concentration camps. 

E. J. Conn. 


MAGISTRATES? Courts: JURISDICTION, PROCEDURE AND APPEALS. 
By L. Rouse Jons, B.C.L. [London: Sweet & Maxwell, 
Ltd. 1958. xxxviii and 616 pp. (with index). £2 10s. net.] 


PALEY ON SUMMARY CONVICTIONS AND THE MAGISTRATES’ COURTS 
Acr, 1952. Tenth Edition by Eywarnp Huaues and A. C. L. 
Morrison, c.B.z. [London: Sweet & Maxwell, Ltd. 19858. 
xxxi and 471 pp. (with index). £8 lös. net.] 


Ir requires courage and industry to undertake a full-scale textbook on the 
jurisdiction and work of magistrates’ courts. Mr. Rouse Jones hes these 
qualities and they are combined with scholarship and a sufficient clarity of 
exposition, so that in the result we are given’a volume of high excellence and 
considerable tmportance in its field. This new book has appeared almost 
contemporanecously with a new edition of the well-kmown Paley on Summary 
Convictions, which is, I think, the earliest textbook on a largely criminal law 
subject which is still current, having first appeared in 1814. It would not be 
surprising if Roug, Jones were to have as long a lfe as Paley. 
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As will be obvious from their titles the two books cover much the same 
ground, but they cover it in very different fashion, and there should be room 
for both of them on the shelves of every justices’ clerk, and of every prac- 
ttioner in magistrates’ courts. Curiously enough at a time when Paley has, 
in a sensible degree, changed its character Rouse Jones appears on the scene 
to give something of the approach which wes Paley’s as well as to give much 
which is distinctive of its author. Paley has become in this edition very largely 
an annotation of the Magistrates’ Courts Act, 1952, together with a com- 
mentary which is to a substantial extent taken from the pages of the old 
Paley. This work of annotation has been done with superlative skill, as indeed 
one would expect—since it was carried out by the present senior chief clerk 
at Bow Street and his immediate predecessor. Also it has been done remark- 
ably quickly, for the preface was written in April, 198%, almost before the ink 
with which the Act was printed had dried. 

The method adapted by the editors of Paley is to set out the terms of each 
section of the statute; next to Indicate {ts provenance (as in the Indictable 
Offences Act, 1848, or one of the Summary Jurisdiction Acts); then to refer 
to the other relevant sections of the statute or to an apposite decision (in 
each case with an Indication of the subject-matter of the cross reference); 
next to glive the reference to the relevant Magistrates’ Courts Rules, 1952 
(made, of course, in pursuance of the Act and given in full later in the book); 
and finally to give the commentary, which in the case of some sections is of 
substantial length and is accompanied by its own index of contents: thus 
that to section 18 on “ procedure on trial” extends to twenty-three pages, and 
gives a fairly detailed account of a trial in a magistrates’ court. 

It will be appreciated from the above sketch that Paley has become very 
much a book of reference, and has lost most of its readability. It contains, 
in addition to the Magistrates’ Courts Act, 1952, the Rules made thereunder; 
also the full and elaborate set of forms issued with the Rules; a short chapter 
on the prerogative writs and habeas corpus; and chapters on proceedings 
against justices and against constables. 

Although it was no doubt the appreach of the Magistrates’ Courts Act 
which stimulated Mr. Rouse Jones to embark upon hia task his book is far 
from being limited to a commentary on that statute which, however, naturally 
comes in for close consideration in several of the chapters. Part I, for 
example, which Is concerned with the general problem of the jurisdiction of 
magistrates, contains a great deal of interesting historical material of the 
kind necessary to place the whole matter in proper perspective. Chapter 4 also 
which deals with the Institution of Proceedings contains only incidental refer- 
ences to the 1952 Act, approaches its subject with a wide sweep and has 
sections on the right to arrest and the right to search; a perusal of the 
material on the latter subject incidentally reminded me how very unsatisfac- 
tory the law on the matter ia, a point which came out clearly in the recent 
trial of Lord Montagu. 

Chapter 5 on the Pleading and Selection of Charges ts excellent. The 
possibilities have developed go much over the years that the matter has become 
exceedingly technical and difficult; it is scantly and inadequately dealt with 
in most of the older textbooks. The subject is, of course, one of great prac- 
tical importance and the treatment given to it here cannot fail to be of 
value to prosecuting solicitors and clerks to justices. Other chapters naturally 
deal with the Hearing, the Determination, and Enforcement Then we have 
Summary Civil Proceedings, a short chapter on Preventive Justice, and a more 
ambitious chapter on Indictable Offences. Part V deals with Appeals and 
Part VI with Separation and Maintenance. Licensing, however, is not dis 
cussed on the technical ground that the magistrates do not then sit as a court. ~ 
There are several appendices, notably one on methods, other than -appeal, 
of challenging decisions of magistrates, This, although short, suggests a 
number of expedients not referred to by Paley. 
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I have noted surprisingly few errors in this long and ambitious book, but 
on a number of occasions, due probably to over-compression in the treatment, 
statements are made which might mislead. Thus on p. 21 it is said that the 
High Court will not upset an acquittal by certiorari “though it is wrong 
on the face of the record or made without jurisdiction,” and this might lead 
the unwary reader to think that the High Court will not take action in such 
a case, though all that is really meant ig that certiorari is not the proper 
method of approach. Again on p. 55 reference is made to the use of the 
recognisance in connection with the prosecution of appeals. Appeals to 
Quarter Sessions, however, by the Criminal Justice Act, 1948, no longer need to 
be made effective by recognisance, as indeed the author points out on a later 
page, and the statement in the text should be limited to High Court appeals. 
At p. 87 on the question of the right to search on arrest it is stated that “ there 
is a clearly established right in a constable” to do this “on making a lawful 
arrest,” yet further down on the same page Williams J. is quoted as saying 
“that it is quite wrong to suppose that any general rule can be applied in 
such cases.” Again what is meant by “property found in the accused’s 
possession ”*—presumably found on his person is meant, but the phrase might 
cover property found in his house, and it is just in respect of such property 
that there is no such right unless there is a search warrant, or the circum 
stances are of the limited type found in Elias v. Pasmore [1984] 2 K.B. 164. 
A number of other instances of this kind could be given, but enough has been 
said to make the point, and these blemishes will no doubt be removed in the 
next edition. 

Finally attentlon may be drawn to the admirable use of contemporary 
authorities and Judgments. It is noteworthy that a large proportion of these 
references are to the highly quotable remarks of Lord Goddard LC.J. and 
indicate the impact which he has already made on this branch of the law during 
his tenure of office. Considering the substantial character of this volume and 
its admirable quality the price of £2 108. Od. is moderate and compares very 
favourably with Paley at £8 185s. 0d. 

C. 


Cases oN CRoummaL Law. By J. W. Cecu Turner and A. Lı. 
Anmiracr. [Cambridge: at the- University Press. 1958. 
xx and 568 pp. (with index). 45s. net.] 


Tus book is really a new edition (the ninth) of Kenny's Select Oases in 
Oriminal Law which was one of the first books of its type, if not the first, 
to appear in England. It was, of course, intended by Kenny to be used in 
connection with the study of his Outhnes of Criminal Law. It is now generally 
recognised that that book set a new standard for students’ textbooks, and the 
accompanying case book providing, as it did, material for the intensive study 
of some of the more important or difficult topics, wes in its own way just as 
important an invention. 

Purists have criticised books of leading cases of this type, mainly on the 
obvious ground that their use encourages students to neglect the study of 
cases in the original reports. This criticism, for what it {s worth, is undoubtedly 
valid, but every experienced teacher knows that only a proportion even of 
industrious students are capable of using the reports to their real profit, 
especially those of earlier times. My own view is that for all except the 
best students a case book of the Kenny type is a decided help, and the large 
number of similar volumes which have appeared during the last twenty-five 
years indicates that there is a considerable demand for them. In the field 
of criminal law alone there are no less than three of these case books, each of 
them excellent in its way. 

The present volume has been planned, as one would expect, to bring it 
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into line with Mr. Turner’s edition of Kenny's Criminal Law. It is a pity 
that Kenny’s name has been dropped from the title, and the omission is 
inexplicable since it has if anything been less altered in the process of editing 
than Kenny’s Criminal Law. Almost all the old cases have been retained, 
although the additions, particularly from the very modern decisions, are exten- 
sive and, on the whole, well chosen. 

The principal advantage of Turner and Armitage over its rivals is that, 
continuing the tradition of Kenny, it contains a substantial selection of cases 
on procedure and evidence. There are also certain aspects of the criminal 
law itself which are more fully dealt with here than in other books. Among 
these one may mention duress, ignorance and conspiracy. The last-mentioned 
topic has been looming rather large of recent years and it is helpful to have 
a good selection of cases relating to it, though actually not much has been 
added here to what was provided by Kenny, who was one of the first to realise 
the importance and difficulty of this crime. 

A valuable feature of Turner and Armitage is the use of cases from other 
common law jurisdictions to provide illustrative material when there are gaps 
in our own case law on the subject being dealt with. A good illustration of this 
is the South African case of R. v. Smith on the defence of superior orders. 
It will be recollected that this case was relied upon by the late Viscount 
Simon in an article in The Times newspaper on this subject in support of his 
contention that an order by a superior officer to commit a criminal offence 
may be pleaded as a defence by a soldier who obeyed it unless it was so 
“manifestly illegal” that he “must or ought to have known” that it was 
unlew ful. It will be helpful to many of us to have this case made so readily 
available. Mr. Turner has indeed a happy capacity for going off the beaten 
track for his material R. v. Oawnt is much the most important recent case 
on seditious libel. It arose out of an anti-semitic article in a Morecambe 
newspaper, aud the valuable summing-up to the jury by Birkett J. was only 
reported locally. We should be grateful to Mr. Turner for rescuing it for 
us. 


Unfortunately Tyrner and Armitage does from time to tme follow its 
original too closely, and thus the old weaknesses appear in the new volume. 
As an instance of this we may take the Inadequate treatment of “offences 
against the State” which are accorded only some thirty pages of letterpress 
out of 560. Again the useful modern practice of adding notes to the case 
summaries and extracts is used very sparingly in this volume. 

Finally in these days of high prices it ig worth noting that this substantial 
work can be obtained for the modest sum of 45s. 


C. 


Noras Brirish TRuLs Sens. VoL. 79: THe Tria oF 
Jeann Donatp. Edited by Jonn G. Wuson, B.A., LL.B., 
ADvocaTE. [London: William Hodge. 1958. 805 pp. 1lös.] 


Tors volume in the Notable Trials series reports fully the trial of a middle- 
aged working-class woman for the murder of an eight-year-old girl living in 
the same Aberdeen tenement. No motive for the deed was Suggested at the 
trial and the accused, taking consistently the line that she knew nothing about 
the case, refused to give even her legal advisers any information whatever. 
The proceedings in court turned in fact almost exclusively upon circumstantial 
evidence of a complex scientific kind, given by no fewer than eight eminent 
specialists m forensic medicine, including Professor Sidney Smith, all called 
on behalf of the prosecution. This evidence, though depending on a number 
of tenuous links, established (when pleced together) in a remarkable and 
unfailing manner that the accused was responsible for the death of the child, 
but all of it appears on consideration reconcllable with the theory, if not indeed 
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reconcllable only with the theory, that she acted in a mistaken panic on what 
she believed to be a corpse. It appears that the child, pasaing in the passage, 
annoyed the accused who, in a sudden temper, shook her by the throat Un- 
fortunately the child had an enlarged thymus and became unconscious The 
accused, thinking she was dead, now lost her head and in an attempt to make 
it appear that rape had been committed on the litte girl and so to throw the 
blame on some man, inflicted severe injuries on her with a sharp instrument. 
The sudden pain woke the child and she died of asphyxiation through vomiting. 

This theory, if theory it is, was not advanced by counsel for the accused 
at the trial, placed as he was in an extremely difficult position owlng to 
her silence and faced, moreover, with an obviously untrue statement about 
her movements made to the police during routine investigations; nor was the 
defence of culpable homicide ever raised. The death sentence was commuted 
and the prisoner released after serving ten years of her sentence, but it may 
well be that, had she had the courage to tell the truth from the outset, she 
would have got away with very much less. 

The account of this trial is remarkeble not only for the extremely intricate 
investigations carried out by the medical and bacteriological experts, but 
also for the great number of false scents on which the police were put as a 
result of public concern and indignation over the murder. One little boy, 
a school-mate of the murdered girl, not only gave, but repeated, a detailed 
account of seeing the victim dragged along the street by a middle-aged man 
whom he fully described, although he admitted next day that he had seen 
nothing at all: a story which kept a full-scale police search on the wrong 
track for the whole afternoon and evening until late into the night. 

j H. A. H. 


- 


Drm GE8CHICHTE DER ABSCHAFFUNG DER TODESSTRAFE IN DER 
BUNDESREPUBLIK DEUTSCHLAND. Mir EINEM VORWORT DES 
BUNDESMINISTERS DER JusTIz Dr. THomas Demer. By De. 
BrernarD Dtsinc. ([Offenbach: Bollwerk Verlag. 1952. 


842 pp. | 


Tits is a carefully documented and most thorough atudy of the debates in 
successive German national assemblies since 1848 concerning capital punish- 
ment, which culminated in the abolition of the death penalty in the new con- 
stitution of the Federal Republic of 1949. Although a great part of the work 
is concerned with the attitude of the various German political parties to this 
controversial subject, there is a good deal of matter of wider interest and 
importance, especially in the chapter where the author has gathered together, 
from first-hand sources, information accompanied by up-to-date statistics about 
the treatment of murder and the death penalty in a great number of countries 
in Europe and overseas. 
H. A. Hamorenwan. 


GENERAL PRINCIPLES OF LAW AS APPLIED BY INTERNATIONAL COURTS 
AND TRIBUNALS. By Bin Cuenca. [London : Stevens.& Sons, 
Ltd. 1958. li and 490 pp. Price £4 4s.] 


Ir is at the present time not open to doubt that not only the International 
Court of Justice, but every international tribunal and, indeed, every inter- 
national lawyer is bound to have resort to “the general principles of law 
recognised by civilised nations ” as one of the principal sources of international 
law. Yet the problem how to define and ascertain these general principles is 
largely unsolved. Its treatment in modern writings does not always correspond 
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to its importance. It frequently continues to be discussed in terms which are 
of the broadest character. The field-work remains to be done. This is a 
task to which international lawyers are called upon to turn as a matter of 
urgency. 

In the circumstances Dr. Cheng’s work is to be welcomed as a useful 
contribution. He has not undertaken an original investigation of the problem 
as a whole, but he has laid foundations by collecting some of the material on 
which the student of the future may build: it is the application of general 
principles of law in the existing practice of International Courts and Tribunals 
that is reviewed in this work. For this purpose the author divides his subject 
into four parts. The first deals with the principle of self-preservation: salus 
populi suprema lex est; according to Dr. Cheng the application of this general 
principle shows, inter alia, “that law, instead of being a mere agglomeration 
of abstract rules, is a purposeful discipline” (p. 869). The second discusses 
the principle of good faith, mainly in connection with treaty relations and the 
exercise (or abuse) of rights. The third is devoted to the general principles 
of law in the concept of responsibility. In the last and most extensive part 
the author inquires into such general principles of law as govern judicial 
procedure 

International lawyers will clearly derive substantial benefit from Dr. 
Cheng’s study which provides them with a manual of precedent and practice. 
This in itself is an achievement which will deserve, and be received with, 
gratitude even in the absence of the justification given by the author (and 
emphasised by the publishers on the dust-cover) that if “ the general principles 
of law are not to run the risk of being exploited as an ideological cloak for 
self-interest, it is essential that thelr scope and substance be clearly defined 
and understood” (p xiv). However, international lawyers will be sull more 
grateful to Dr. Cheng if, having satisfactorily discharged the initial task, 
he now accepts what Dr. Schwarsenberger describes in the foreword as the 
challenge thrown out “to the Doctrine of International Law to sall into new 
and uncharted sens.” 

F A. Marx. 


Laws AND PRACTICES CONCERNING THE CONCLUSION OF TREATIES. 
United Nations islative Series. [New York: United 
Nations; London: H.M.S.O. 1958. xi and 189 pp. 22s. 6d.] 


One of the most controversial problems concerning the law of treaties has, 
for many generations, been that of the effect of constitutional limitations upon 
the treaty-making power. Since the Alabama Arbitration (1873) it has been 
clear that a State is unable to plead the deficiencies of its municipal law to 
Justify the non-observance of its obligations under international law. Likewise, 
since the arrangement concerning armaments on the Great Lakes, 1865 (Moore, 
Digest of International Law, 1906, vol. 5, p. 170), it has been consistently 
demonstrated that no State will tolerate a third State asserting that it has 
not observed the provisions of its own constitution relating to its international 
obligations. 

In these days of democratic control of foreign policy, and particularly under 
the influence of the ratification article of the United Nations Charter (Article 
110), constitutional provisions relating to the conclusion of treaties have 
acquired added significance. Despite the express terms of Article 110, the 
Charter was ratified by the Union of South Africa, and the instrument of 
ratification accepted by the Government of the United States of America, 
apparently not in strict accordance with South Africa’s constitutional require- 
ments as Parliamentary approval was not obtained (Government Gaxette, 
1945, No. 8570, cited in Kopelmanaa, L’Organisation des Nations Unies, 1947, 
p. 122, n. 2). 
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At its second session the International Law Commission drew attention to 
the fact that “ precise knowledge of constitutional provistons of other countries 
ls essential to those who in any country are engaged in negotiating treaties.” 
This latest volume in the United Nations Legislative Series issued by the 
Division ‘for the Development and Codification of International Law of the 
Legal Department of the Secretariat seeks to satisfy this need. The constitu- 
tional requirements of 86 countries, both members and non-members of the 
United Nations, are given. Where a written constitution specifies the pro- 
cedure, and 65 of these are named, the relevant provisions are reproduced. 
Where these are lacking, memoranda submitted by the governments concerned 
or prepared by the Secretariat have been used instead. In this way it is 
possible to compere the position in Yugoslavia with that in the Vatican City, 
the Soviet Union with the United States, Natlonalist—but not Communist— 
China with the Mongolfan People’s Republic, or the Democratic with the 
Federal Republic of Germany. 

The Report on the United Kingdom was prepared by the Secretariat and 
approved by the Foreign Office. It acquires added interest in view of the 
publication of the secret binding agreement between the Prime Minister and 
the President of the United States on atomic weapons In 1948 (Cmd. 9128, 
1954). The Report indicates the practical limitations upon the treaty-making 
prerogative by reciting the fact that the Prince Regent declined the personal 
invitation sent to George III to join the Holy Alliance in 1813. In view of 
the exchange between the Foreign Secretary and Mr. Shinwell during the 
hydrogen bomb debate (April 5, 1954) it is as well to be reminded that the 
Foreign Secretary and the Permanent Under-Secretary receive on appointment 
“General Full Powers” authorising them to treat with third States, an 
indication that British practice is in accordance with the interpretation given 
to the Ihlen Declaration by the World Court in the Fastern Greenland Case 
(1888). Similarly, it is useful to remind the British people and the world 
that normally Parliament has no role to play in the treaty field, although by 
convention Parliamentary consent is probably required for the cession of 
territory. 

If one reads the account in the Laws and Practices concermng the Oon- 
clusion of Treaties of the position in the Union of South Africa, it becomes 
clear that in strict law the Charter was correctly ratified. Although “ Parlia- 
ment itself has in the past ratified international agreements, it may be said 
that this is done only where the instrument is of great interest to the Union. 
No legislation requires such ratification.” Despite its value the volume cannot 
help in deciding whether a particular “treaty” entered into by the United 
States requires ratification by a two-thirds vote of the Senate, by a Joint 
Resolution of Congress or whether a mere Executive Agreement will suffice. 

As usual in the legal field the compilations of the United Nations Secre- 
tariat create an unredeemable debt. 

L. C. Guexx. 
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